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EXECUTIVE SUMMARY
PERKINS MOUNTAIN UTILITY COMPANY AND

PERKINS MOUNTAIN WATER COMPANY
DOCKET nos. SW-20379A-05-0489 AND W-20380A-05-0490

On July 7, 2005, Perkins Mountain Utility Company ("PMUC" or "Wastewater
Company") and Perkins Mountain Water Company ("PMWC" or "Water Company")
collectively referred to as ("The Utilities") filed applications with the Arizona Corporation
Commission ("ACC" or "Commission") for Certificates of Convenience and Necessity
("CC&N") to provide wastewater and water services in portions of Mohave County, Arizona.
On September 14, 2005, The Utilities tiled an amendment to the applications to include a revised
legal description. On November 10, 2005, Utilities Division Staff ("Staff") filed its Staff Report
and on December 15, 2006, filed its Addendum to Staff Report in the docket. Hearing was held
on December 5, 2005, and again in February and March 2007. On November 30, 2007, The
Utilities filed an Amendment to Applications and Request for Procedural Schedule ("Third
Amendment"). According to the tiling, the stock of The Utilities has been purchased by
Utilities, Inc.

PMUC and PMWC are Nevada Corporations, in good standing with the ACC
Corporations Division, and formed to provide wastewater and water utility services to all of the
residents and businesses in the Golden Valley South and The Villages at White Hills master-
planned communities, and are seeking CC&Ns for these areas. Golden Valley South is expected
to be comprised of more than 33,000 dwelling units at build-out whereas, The Village at White
Hills is expected to comprise of more than 20,000 dwelling units. Rhodes Home Arizona, LLC
("Rhodes") is the developer for Golden Valley South and The Village at White Hills.

Sports Entertainment in its letter to Staff and in its Application to Intervene alleged that
The Utilities had failed to include 120 acres of its 440 acre property in the master plan to provide
services and requested that the whole property be included in the master plan to provide services.
Staff believes that the inclusion of the 120 acres to The Utilities requested (The Village at White
Hills) CC&N area is in the public interest since the 120 acres is near to or contiguous to The
Utilities requestedCC&N area.

Staff has reviewed the proposed total plant-in-service along with The Utilities'
engineering reports and found the plant facilities and cost to be reasonable and appropriate.
However, approval of the CC&N applications does not imply any particular future treatment for
determining the rate base. No "used and useful" determination of the proposed plant-in-service
was made, and no conclusions should be inferred for rate making or rate base purposes in the
future.

Based on the information provided in this docket and from Staff's review of other
available materials regarding The Utilities and related affiliates, Staff concludes that: (l) the
Utilities have no prior operating experience, but the immediate parent, Utilities, Inc. does have
experience, (2) there is evidence of negative determinations and/or questionable business
practices regarding AIG, Inc. and Utilities, Inc.'s affiliated entities in other jurisdictions, and (3)



the Utilities through their parent company, Utilities, Inc., have adequate financial capability to
provide the requested services.

Staff believes that the ultimate obligation of the Commission is to protect the public
interest, to that end the imposition of reasonable conditions to ensure The Utilities are
conducting their business operations in a manner which will not compromise the interests of its
customers should be required.

Water Service- CC&N

Staff recommends the Commission approve PMWC's application for a CC&N for all of
The Village at White Hills and all of Golden Valley South (except for a small portion of Section
8, Township 20 North, Range 18 West, set forth in the record) within portions of Mohave
County, Arizona, to provide water service, subj act to the following conditions :

1. That the Commission find that the fair value rate base of PMWC's property devoted to
water service is $8,272,134

That the Commission approve Staff' s rates as shown on Water Schedule CSB-W5-Rate
Design in the Rate Analyst Report. In addition to collection of its regular rates, PMWC
may collect from its customers a proportionate share of any privilege, sales or use tax.

3. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, a tariff consistent with the rates and charges authorized by the
Commission within 30 days of the decision in this matter.

4. That the Commission require PMWC to file notice with Docket Control, as a
compliance item in this docket, within 15 days of providing service to its first customer.

5. That the Commission require PMWC to file a rate application no later than six-months
following the fifth anniversary of the date it begins providing service to its first
customer.

That the Commission require PMWC to maintain its books and records in accordance
with the NARUC Uniform System of Accounts for Water Utilities.

7. That the Commission require PMWC to use the depreciation rates recommended by
Staff

2.

6.

8. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, copies of the Approval to Construct ("ATC") for Phase l of the initial
phase of the Golden Valley South and The Villages at White Hills developments when
received by the Company, but no later than 3 years after the effective date of the order
granting this application.



That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, for review and approval by Staff, a curtailment tariff within 90 days after
the effective date of any decision and order pursuant to this application. The tariff shall
generally conform to the sample tariff found posted on the Commission's web site
(www.azcc.gov/divisions/utilities/fonns/Curtail1nent-Std.pdf) or available upon request
from Commission Staff.

10. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, an amended legal description for The Villages at White Hills CC&N area
including the entire 440 acres of land that is owned by Sports Entertainment and
Sagebrush Enterprises, Inc. no later than 15 days after the effective date of the decision
in this matter.

11. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, for review and approval by Staff, a backflow prevention tariff within 30
days of the decision in this matter. The tariff shall generally conform to the sample
tariff found posted on the Commission's web site
(www.azcc.gov/divisions/utilities/fonns/Cross_cpdf) or available upon request from
Commission Staff

12. That the Commission require PMWC to provide an irrevocable sight draft letter of
credit or a performance bond of $500,000. The bond or letter of credit shall remain in
place until further Order of the Commission. Proof of the performance bond or letter of
credit shall be filed in this docket, as a compliance item, prior to service being provided
to any customer. Thereafter, the proof of the perfonnance bond or letter of credit shall
be filed semi-annually on each July and January covering the preceding six month
period.

13. That the Commission require PMWC to finance at least 50-percent of its plant with
equity.

14. That the Commission require PMWC to notify the Commission of any proposed change
in the ownership of the Water Company at least 30 days prior to the change in
ownership.

15. That the Commission require PMWC to file with Docket Control, as a compliance in
this docket, a copy of Arizona Department of Water Resources ("ADWR") Letter of
Adequate Water Supply (Water Adequacy Report) for each individual Subdivision in
Golden Valley South and in The Villages at White Hills developments, when received
by the Company, but no later than 30 days of the receipt.

Staff further recommends that the Commission's Decision granting the requested CC&N
to PMWC be considered null and void, after due process, should PMWC fail to meet Conditions
Nos. 3, 8, 9, and 10, listed above within the time specified.

9.



Water Service .- Order Preliminary

Staff also recommends the Commission issue an Order  Preliminary to PMWC for  a
CC&N for the small portion of Section 8, Township 20 North, Range 18 West of Golden Valley
South (set forth in the record) within portions of Mohave County, Arizona, to provide water
service, subj et to compliance with the following conditions :

1. That the conditions of approval for water service CC&N are hereby incorporated by
reference and apply equally to the issuance to the Order Preliminary.

2. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, copies of the ADWR Analysis of Adequate Water Supply demonstrating
the availability of adequate water for the requested Order Preliminary area of Golden
Valley South project when received by PMWC, but no later  than 3 years after  the
effective date of the order granting the Order Preliminary.

3.  That  after  PMWC complies with above requirement 2,  PMWC shall make a  filing
stating so. Within 60 days of this filing, Staff shall file a response in the form of an
Order.  The Commission should schedule this item for a vote to grant the CC&N as
soon as possible after Staff s filing that confirms PMWC's compliance with item 2.

Wastewater Service - CC&N

Staff recommends the Commission approve PMUC's application for a CC&N for all of
The Village at White Hills and all of Golden Valley South (except for a small portion of Section
8, Township 20 North,  Range 18 West,  set forth in the record) within portions of Mohave
County, Arizona, to provide wastewater service, subj et to the following conditions z

1. That the Commission find that the fair value rate base of PMUC's property devoted to
wastewater service is $8,050,058

2. That the Commission approve Staff' s rates as shown on Wastewater Schedule CSB-
WW5-Rate Design in the Rate Analyst Report. In addition to collection of its regular
rates, PMUC may collect from its customers a proportionate share of any privilege,
sales or use tax.

3. That the Commission require PMUC to file with Docket Control, as a compliance item
in this  docket ,  a  ta r iff  cons is tent  with the r a tes  and cha rges  author ized by the
Commission within 30 days of the decision in this matter.

4. That the Commission require PMUC to notify Docket Control, as compliance item in
this docket, within 15 days of providing service to its first customer.



5. That the Commission require PMUC to file a rate application no later than six-months
following the fifth amliversary of the date it begins providing service to its first
customer.

6. That the Commission require PMUC to maintain its books and records in accordance
with the NARUC Uniform System of Accounts for Wastewater Utilities.

7. That the Commission require PMUC to use the depreciation rates recommended by
Staff

8. That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, copies of the General Permits for Phase 1 of the initial phase of Golden
Valley South and The Villages at White Hills developments when received by PMUC,
but no later than 3 years after the effective date of the order granting this application.

9. That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, copies of the APP for the Golden Valley South and The Villages at White
Hills developments within 3 years aler the effective date of the order granting this
application.

10. That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, an amended legal description for The Villages at White Hills CC8cN area
including the entire 440 acres of land that is owned by Sports Entertainment and
Sagebrush Enterprises, Inc. no later than 15 days after the effective date of the decision
in this matter.

11. That the Commission require PMUC to provide an irrevocable sight draft letter of credit
or a performance bond of $500,000. The bond or letter of credit shall remain in place
until further Order of the Commission. Proof of the performance bond or letter of credit
shall be filed in this docket, as a compliance item, prior to service being provided to any
customer. Thereafter, the proof of the performance bond or letter of credit shall be filed
semi-annually on each July and January covering the preceding six month period.

12. That the Commission require PMUC to finance at least 50-percent of its plant with
equity.

13. That the Commission require PMUC to notify the Commission, as a compliance item in
this docket, any proposed change in the ownership of the Wastewater Company, at least
30 days prior to the change in ownership .

Staff further recommends that the Commission's Decision granting the requested CC&N
to PMUC be considered null and void, after due process, should PMUC fail to meet the
Conditions Nos. 3, 8, 9, and 10, listed above within the time specified.



Wastewater Service - Order Preliminary

Staff also recommends the Commission issue an Order Preliminary to PMUC for a
CC&N for the small portion of Section 8, Township 20 North, Range 18 West of Golden Valley
South (set forth in the record), within portions of Mohave County, Arizona, as amended, to
provide wastewater service, subject to compliance with the following conditions:

1. That conditions for approval of the wastewater service CC&N are hereby incorporated
by reference and apply equally to the issuance to the Order Preliminary.

2. That the Commission require PMUC to tile with Docket Control, as a compliance item
in this docket, a copy of APP for the requested Order Preliminary area of Golden Valley
South project within 3 years from the effective date of the order granting the Order
Preliminary.

3. That the Water Company be granted a CC&N for the small portion of Section 8,
Township 20 North, Range 18 West of Golden Valley South (set forth in the record).

4. That after PMUC complies with above requirements 2, and 3 PMUC shall make a filing
stating so. Within 30 days of this filing, Staff shall file a response in the form of an
Order. The Commission should schedule this item for a vote to grant the CC&N as
soon as possible after Staff" s tiling that confirms PMUC's compliance with items 2, and
3.
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Introduction

On July 7 ,  2005,  Perkins  Mounta in Ut i l i ty Company ("PMUC" or  "Wastewa ter
C olnpa ny")  a nd P er kins  Mount a in Wa t er  C ompa ny ("P MWC " or  "Wa t er  C ompa ny")
collectively referred to as ("The Utilities") filed applications with the Arizona Corporation
Commiss ion ("ACC" or  "Commiss ion")  for  Cer t if ica tes  of  Convenience and Necess ity
("CC&N") to provide wastewater and water services in portions of Mohave County, Arizona.
On September 14, 2005, The Utilities filed an amendment to the applications to include a revised
legal description.

On November 10, 2005, Utilities Division Staff ("Staff") tiled its Staff Report and on
December 15, 2006, filed its Addendum to Staff Report in the docket.

On December 5, 2005, a hearing was convened.

On March 31, 2006, the Water Company filed a second Amendment to its Application for
a CC&N. The second Amendment requested a CC&N for a portion of the service area originally
requested and an Order Preliminary for the remainder of the service area originally requested.

Hearings were held in February and March 2007.

On November 30, 2007, The Utilities filed an Amendment to Applications and Request
for Procedural Schedule ("Third Amendment"). According to the filing,  the stock of The
Utilities had been purchased by Utilities, Inc.

Background

P M UC  a nd P M WC  a r e Neva da  C or por a t ions ,  in  good s t a nding wi t h  t he AC C
Corporations Division, and formed to provide wastewater and water utility services to all of the
residents and businesses in the Golden Valley South and The Villages at White Hills master-
planned communities, and are seeking CC&Ns for these areas.

Golden Valley South is a master planned community which includes an active retiree
community with an 18-hole golf course, an interconnected community for all age groups, an
industrial/business park area and community commercial areas. Golden Valley South is nine
square-miles (approximately 5,750 acres) and is located approximately five miles southwest of
Kinsman, Arizona. The development is expected to be comprised of more than 33,000 dwelling
units at build-out.

The Village at White Hills is planned as a self-contained community that would provide
affordable homes for commuters to the Las Vegas metropolitan area. The development is four
and half square-miles (approximately 2700 acres) and is located approximately 40 miles
northwest of Kinsman. The Village at White Hills is expected to serve both residents and
travelers and comprise of more than 20,000 dwelling units.
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Rhodes Home Arizona, LLC ("Rhodes") is the developer for Golden Valley South and
The Village at White Hills.

Request for Service

The Utilities filed with the applications the request for service The Utilities received from
Desert Communities, Inc. and America Land Management, LLC for Golden Valley South and
Sedona Holdings, LLC (aka Sedora, LLC) for The Village at White Hills. No request for service
was submitted in the applications by The Utilities for the Sports Entertainment's property which
was identified in the applications as part of The Village at White Hills.

On August 15, 2005, Sports Entertainment sent a letter  to Staff indicating that The
Utilities had notified Sports Entertainment requesting that The Utilities be allowed to provide
utility services to Sports Entertainment's property located in The Village at White Hills. The
letter 1'L1rther stated that The Utilities had failed to include a portion of the property and that
Sports Entertainment would like to request that the whole property be included in the master plan
to provide services. On September 27, 2005, Sports Entertainment filed an Application to
Intervene in the docket.

Sports Entertainment owned approximately 440 acres of land ("Parcel Number 317-36-
05l" or "Subject Property") in Section 30 of Township 27 North, Range 20 West, in the White
Water Hills area of Mohave County. The remaining 200 acres of land in Section 30 of Township
27 North, Range 20 West, Southwest of the Subject Property, are Federal land. According to the
Application to Intervene, Sports Entertainment granted to Sagebrush Enterprises, Inc. an Option
to purchase 320 acres of the Subject Property ("Option Property") and Sagebrush Enterprises,
Inc. has exercised its Option to Purchase the Option Property. Sports Entertainment closed the
sale of the 320 acres to Sagebrush Enterprises, Inc. in 2006. As such, Sports Entertainment owns
only the remaining 120 acres of the Subj et Property.

S ta ff  had discuss ions  with both the r epresenta t ives  of  T he Ut il i t ies  and Spor t s
Entertainment regarding the August 15, 2005 letter ,  specifically the issue of including the
remaining 120 acres in The Utilities' plan to provide utility services. Staff believes that the
inclusion of the 120 acres to The Utilities requested (The Village at White Hills) CC8cN area is
in the public interest since the 120 acres is near to or contiguous to The Utilities requested
CC&N area. As such, Staff recommends that The Utilities be required to provide utility services
to all of the 440 acres of land that is owned by Sports Entertainment and Sagebrush Enterprises,
Inc. Staff further recommends that The Utilities be required to file with Docket Control an
amended legal description for The Village at White Hills including the entire 440 acres of land
that is owned by Sports Entertainment and Sagebrush Enterprises, Inc. no later than 15 days after
the effective date of the order granting this application.
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Second Amendment to the Application

On March 31, 2006, the Water Company filed a second Amendment to its Application for
a CC&N. In this Amendment,  PMWC revised its Golden Valley South plans by removing
Phases 5, 6 and part of Phase 4 from the original CC&N area application. PMWC requested a
CC&N for only Phases l,  2, 3, 7 and part of Phase 4 for Golden Valley South (6-l/8 square-
miles). In addition, PMWC requested an Order Preliminary to a CC&N for Phases 5, 6 and the
remaining portion of Phase 4 of Golden Valley South, and all of The Villages at White Hills.

Third Amendment to the Application

On November  30,  2007,  The Utilit ies t iled their  Third Amendment. In the Third
Amendment, The Utilities: (1) notified the Commission that its stock has been purchased by
Utilities, Inc., (2) submitted a copy of the Analysis of Adequate Water Supply from Arizona
Department of Water Resources for The Villages at White Hills, and (3) requested modifications
to certain conditions Staff had recommended in its December 15, 2006 Addendum to Staff
Report. Specifically, The Utilities request that the conditions relating to Performance Bond,
Capital Structure, and Semi-Annual Litigation Reports be modified. In addition, The Utilities
request  that  the Commission issue water  and wastewater  CC&Ns with condit ions for  The
Villages at White Hills, instead of Order Preliminary. According to the Third Amendment, The
Utilities "are not seeking to amend the request for an Order Preliminary for the small portion of
Section 8 of Golden Valley South set forth in the record."

The Proposed Wastewater System

Using a  20-year  planning per iod,  for  Golden Valley South,  PMUC is proposing to
construct an 8.0 million gallon per day ("MGD") activated sludge wastewater treatment plant
("WWTP") and collection system at a total projected cost of $55.0 million. PMUC is projecting
to serve 152 customers in the first year and 2,042 customers by the fifth year. A reclaimed water
system is also being proposed that will consist of pump station/storage sites and 58,000 lineal
feet of force mains for beneficial use at an estimated cost of $5.3 million for incitation of large
landscaped areas or a golf course, if ultimately included in the land use plan.

Using a 20-year planning period, for The Villages at White Hills, PMUC is proposing to
construct a 6.0 MGD activated sludge WWTP and collection system at a total projected cost of
$57.6 million. PMUC is projecting to serve zero customers in the first year and 1,025 customers
by the fifth year. A reclaimed water system is also being proposed that will consist of pump
station/storage sites and 25,000 lineal feet of force mains for beneficial use at an estimated cost
of $4.7 million for irrigation of large landscaped areas or a golf course, if ultimately included in
the land use plan.
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Cost Analysis

PMUC submitted a revision to its estimated total wastewater plant-in-service spreadsheet
for  the first  five years by the National Associa t ion of Regulatory Utility Commissioners
("NARUC") plant account which combined the two development projects:

Year 1:
Year 2:
Year 3:
Year 4:
Year 5:

$4,597,075
$7,761,475
$9,379,800
$16,427,875
$18,543,950

Staff has reviewed the revised proposed total wastewater plant-in-service along with
PMUC's engineer ing reports and found the plant  facilit ies and cost to be reasonable and
appropriate. However, approval of this CC&N application does not imply any particular future
treatment for determining the rate base. No "used and useful" determination of the proposed
plant-in-sewice was made, and no conclusions should be inferred for rate making or rate base
purposes in the future.

Arizona Department of Environmental Quality ("ADEQ") Compliance

PMUC does not have any wastewater plant facilities at this time, therefore, an ADEQ
compliance status is not applicable at this time.

The Wastewater Company has not received its ADEQ General Per nits for construction
of the wastewater facilities. Staff recommends that PMUC tile with Docket Control,  as a
compliance item, copies of the General Permits for Phase l of the initial phase of Golden Valley
South and The Villages at White Hills developments when received by PMUC, but no later than
3 years after the effective date of the order granting this application.

Since an Aquifer Protection Permit ("APP") represents a fundamental authority for the
designation of a wastewater service area and a wastewater provider, Staff recommends that
PMUC file with Docket Control, as a compliance item, a copy of the APP for the Golden Valley
South and The Villages at White Hills developments within 3 years after the effective date of the
order granting this application.

Wastewater Depreciation Rates

PMUC has adopted Staff s typical and customary Wastewater Depreciation Rates. These
rates are presented in Table WW of the attached Engineering Report and it is recommended that
PMUC use these depreciation rates by individual NARUC category as delineated in Table WW
of the attached Engineering Report.
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The Proposed Water System

Using a  20-year  planning per iod,  for  Golden Valley South,  PMWC is proposing to
construct 15 wells (each producing at 1,200 gallons per minute ("GPM")), 10 million gallons of
storage (three sites minimum), booster systems, and transmission/distribution main at a total cost
of $48.5 million. PMWC is projecting to serve 150 customers in the first  year  and 2,040
customers by the fifth year.

Using a 20-year planning period, for The Villages at White Hills, PMWC is proposing to
construct 25 wells (each producing at 500 GPM), five tank/pumping sites (tanks ranging from
0.3 MG to 3.0 MG) and transmission/distribution main at a total cost of $53.9 million. PMWC is
prob ecting to serve zero customers in the first year and 1,025 customers by the fifth year.

Cost Analysis

PMWC submitted revisions to its estimated total water plant-in-service spreadsheet for
the first five years by the NARUC plant account which combined the two development projects:

Year 1:
Year 2:
Year 3:
Year 4:
Year 5:

$4,731,125
$9,721,025
$11,783,167
$14,861,209
$19,192,351

Staff has reviewed the revised proposed total plant-in-service along with PMWC's
engineering reports and found the plant facilities and cost to be reasonable and appropriate.
However, approval of this CC&N application does not imply any particular future treatment for
determining the rate base. No "used and useful" determination of the proposed plant-in-service
was made, and no conclusions should be inferred for rate making or rate base purposes in the
future.

ADEQ Compliance

PMWC does not have any plant facilities at this time, therefore, an ADEQ compliance
status is not applicable at this time.

The Water Company has not received its ADEQ Certificate of Approval to Construct
("ATC") for construction of the facilities. However, Rhodes Homes Arizona, the developer, has
been issued ATCs for a transmission water line (March 30, 2006), 1.0 million gallon storage tank
(April 27, 2006) and well (April 28, 2006) for the Golden Valley South development. The well
is known as Golden Valley Ranch Well #1, All these planned facilities are located outside the
northern boundary of the requested CC&N area. Prior to service being provided, the developer
will convey this utility infrastructure to the water provider.
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Staff recommends that the Water Company file with Docket Control, as a compliance
item, copies of the ATC for Phase 1 of the initial phase of the Golden Valley South and The
Villages at White Hills developments when received by the Company, but no later than 3 years
after the effective date of the order granting this application.

Arizona Department of Water Resources ("ADWR") Compliance

PMWC will not be located in an Active Management Area ("AMA") and will not be
subj et to any AMA reporting and conservation requirements.

On August 14, 2006, ADWR issued an Analysis of Adequate Water Supply letter finding
that an additional 2,895.69 acre-feet per year of treated effluent will be physically available at
build-out for the Golden Valley South development. This 2,895.69 acre-feet,  along with the
9,000 acre-feet, totals to 11,895.69 acre-feet per year, which is less than PMWC's projected
build-out demands for  the Golden Valley South development ( including system losses) of
12,196.11 acre-feet per year.

On July 18, 2007, ADWR issued an Analysis of Adequate Water Supply letter finding
that 11,922 acre-feet per year of groundwater and an additional 2,607.81 acre-feet per year of
treated effluent will be physically available at build-out for a total of 14,529.8 acre-feet per year
for The Villages at White Hills development. This total amount is more than ADWR's annual
estimated water demand of 12,651 .03 acre-feet per year for approximately 26,000 dwelling units.

Staff recommends that PMWC file with Docket Control, as a compliance in this docket, a
copy of ADWR Letter of Adequate Water Supply (Water Adequacy Report) for each individual
Subdivision in Golden Valley South and in The Villages at White Hills developments, when
received by PMWC, but no later than 30 days of the receipt.

Arsenic

T he U. S .  Envir onmenta l  P r ot ec t ion Agency ha s  r educed the a r senic  ma ximum
contaminant level ("MCL") in drinking water from 50 parts per billion ("ppb") to 10 ppb. The
date for compliance with the new MCL was January 23, 2006.

The arsenic levels for the Golden Valley Ranch Well No. l is at 7.8 parts per billion
("ppb") and Well No. 2 (under design) is at 7.2 ppb and meet the new arsenic standard. The
Villages at White Hills developments' well sources are unknown at this time. If the arsenic
levels need to be lowered to meet the new MCL for The Villages at White Hills development, the
ATC will resolve this issue.
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Curtailment Plan Tariff

A Curtailment Plan Tariff ("CPT") is an effective tool to allow a water company to
manage its resources during periods of shortages due to pump breakdowns, droughts, or other
unforeseeable events.

Staff recommends that the Company file with Docket Control, as a compliance item, for
review and approval by the Director of The Utilities Division, a curtailment tariff within 90 days
after  the effective date of any decision and order  pursuant to this application. Staff also
recommends that the tariff shall generally conform to the sample tariff found posted on the
Commission's web site (www.azcc.gov/divisions/utilities/forms/Curtailment-Std.pdt) or
available upon request from Commission Staff.

Water Depreciation Rates

PMWC has adopted Staff' s typical and customary Water Depreciation Rates. These rates
are presented in Table A of the attached Engineering Report and it is recommended that the
Water Company use these depreciation rates by individual NARUC category as delineated in
Table A of the attached Engineering Report.

Service Line and Meter Installation Charges

PMWC's proposed service line and meter installation charges are somewhat similar to
Staffs customary range of charges. As a  result ,  S ta ff  recommends the lower  end of it s
customary range of charges. Since the Water Company may at times install meters on existing
service lines,  it  would be appropriate for  some customers to only be charged for the meter
installation. Therefore, Staff recommends approval of its charges as shown in Table B of the
Engineering Report and Water Schedule CSB-W5 of the attached Rate Analyst Report, with
separate installation charges for service line and meter installations.

Finance of Utility Facilities

According to the applications, The Utilities intend to finance the required utility facilities
through a combination of shareholder equity, Contributions In Aid of Construction ("CIAC")
(see the Fair  Value Rate Base section of this Report for  further discussion on CIAC), and
advances in aid of construction. Advances in aid of construction are often in the form of Main
Extension Agreements ("MXAs"). MXAs are standard industry practice. The minimal
acceptable criteria for line extension agreements between water and wastewater utilities and
private parties are established by A.A.C. R14-2-406 and 606. These agreements generally
require the developer to design, construct and install (or cause to be), all facilities to provide
adequate service to the development. The developer is required to pay all costs of constructing
the required facilities necessary to serve the development. Upon acceptance of the facilities by
the utility company, the developer conveys the utility facilities through a warranty deed to the

lllll
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utility company. Utility companies will often refund ten (10) percent of the annual water
revenue associated with development for a period of ten (10) years.

Fair Value Rate Base

Consistent with Commission rules, The Utilities' applications included the required five-
year  projections for  plant  values,  operating revenues,  operating expenses,  and number  of
customers. Projections and assumptions are necessary to establish a  fair  value rate base
("FVRB") and initial rates due to the lack of historical infonnation. Since these are new
CC&Ns, Staff evaluated the prob acted original cost rate bases ("OCRBs) as the FVRBs.

The Utilities provided schedules showing the elements of the projected OCRB as shown
on Water and Wastewater Schedules CSB-WW2 and CSB-W2, pages 1 and 2 in the attached
Rate Analyst Report. Staff reviewed the projected plant in service at the end of the fifth year
and, except for the land values, found them to be reasonable.

The Utilit ies did not  provide project ions for  the cost  of their  land and land r ights
accounts. The Utilities stated in response to Staff" s Third Set of Data Requests, Item No. CSB 3-
3, that "The developer, Rhodes Homes Arizona, L.L.C. will convey any real property ... at no
cost . . .  Therefore the cost of the land to the water and sewer companies will be zero." This
treatment is not consistent with the NARUC Uniform System of Accounts ("USOA") which
requires that any asset received by a utility at no cost to the utility should be debited to the
appropriate plant account and credited to account no. 271 "Contributions in Aid of Construction
('CIAC')". The Utilities stated that the land and land rights account balances in the fifth year are
expected to be $350,000 and $65,000 for PMUC and PMWC, respectively. Accordingly, Staff
reflected these amounts in The Utilities' projected plant in service schedules as shown on Water
and Wastewater Schedules CSB-WW2 and CSB-W2, pages 1 and 2 in the attached Rate Analyst
Report.

Staff reviewed The Utilities' projected accumulated depreciation at the end of the fifth
year and found them to be reasonable.

The Utilities' applications project that the net cumulative balance for AIAC will be
$10,973,133 and $11,613,581 in year five for PMUC and PMWC, respectively. As shown on
Water and Wastewater Schedules CSB-WW2 and CSB-W2, page l in the attached Rate Analyst
Report,  Staff decreased AIAC by $2,566,279 for  PMUC and $2,703,437 for  PMWC. As
discussed in the "Capital Structure and Financial Soundness" section of this Staff Report, Staff" s
adjustments reflect Staffs recommendation that The Utilities should finance at least 50 percent
of their plant with equity.

The Utilities' applications did not reflect CIAC in their rate base calculation. As shown
on Water and Wastewater  Schedules CSB-WW2 and CSB-W2, page l in the attached Rate
Analyst Report, Staff increased the CIAC account by $350,000 for PMUC and $65,000 for
PMWC to reflect the land contributed by the developer.
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Staff increased the customer deposits balance in the fifth year by $114,553' for both
PMUC and PMWC to reflect The Utilities' projected customer deposits balance at the end of the
fifth year

Revenue and Expenses

The Utilities provided projected revenues and expenses for five years. Staffs analysis
while taking into account all of the years presented, is concentrated on the fifth year of operation
when profitability is expected. Staff reviewed the revenue and expense projections and found
them to be reasonable. The projected income statements are shown on Water and Wastewater
Schedules CSB-WW3 and CSB-W3 in the attached Rate Analyst Report

Capital Structure and Financial Soundness

Capital structure is an indicator of financial soundness. Undercapitalized investor owned
utilit ies may result  in rate bases that  are too small to generate enough revenue to pay for
operating expenses and fund capital improvements without steep increases in customer rates
Consequently, Staff has determined that a financially sound utility company, on average, should
have no more than 30 percent AIAC and/or CIAC in its capital structure.  However,  due to
circumstances unique to this case, Staff has recommended, in the Addendum to Staff Report filed
on December 15, 2006, that The Utilities have at least 50 percent equity in its capital structure
This will help to ensure that The Utilities are substantially financed by the owner, and that the
owner has a significant investment at risk. Staff believes this recommendation, in this and other
cases involving new CC&Ns, motivates the utility owners to protect their investment by applying
proper maintenance and installing quality plant, furthering the public interest

At the end of the fifth year, PMUC's capital structure consists of no debt, 63.93 percent
AIAC/CIAC, and 36.07 percent equity. Staff recommends 0.00 percent debt, 50.00 percent
AIAC/CIAC, and 50.00 percent equity as shown on Wastewater Schedule CSB-WW4 in the
attached Rate Analyst Report

At the end of the fifth year, PMWC's capital structure consists of no debt, 64.93 percent
AIAC/CIAC, and 35.07 percent equity. Staff recommends 0.00 percent debt, 50.00 percent
AIAC/CIAC, and 50.00 percent equity as shown on Water Schedule CSB-W4 in the attached
Rate Analyst Report

Staff recommends that approval of The Utilities' CC&Ns be made conditional upon
PMUC and PMWC obtaining Staffs recommended capital structure by the end of the fifth year
of operation

Per The Utilities' response to Staffs Third Set of Data Requests, Item No. CSB 3.2
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Rate Design

Water  and Wastewater  Schedules CSB-WW5 and W5 in the attached Rate Analyst
Report present a complete list of The Utilities' proposed, and Staffs recommended rates and
charges. The Utilities' projected revenue is derived primarily from the residential customer
class.

To promote efficient use of water, Staff has recommended an inverted three-tiered rate
structure for the commodity charges. PMWC has submitted a three-tier rate design.

Staff added a 5/8-inch X 3/4-inch meter to provide PMWC with the ability to serve
customers who may request that meter size. PMWC anticipates that residential customers will
compose the majority of its total customers. PMWC proposes a 3/4-inch meter for the residential
class and is designing and building its water system to meet the water usage demands for those
customers. The water usage demand costs for a %-inch meter are higher than those of a 5/8-inch
X 3/4-inch meter. Therefore, to ensure that PMWC recovers the costs associated with designing
and building its system to meet the demands of its largest customer class (i.e., the 3/4-inch meter
residential customer), Staff set the 5/8-inch x 3/4-inch meter rate the same as that of the 3/4-inch
meter.

PMUC's rates are flat monthly fees that vary by meter size as shown on Wastewater
Schedule CSB-WW5 in the attached Rate Analyst Report. Staff added a flat fee for the 5/8-inch
x 3/4-inch meter to be consistent with Staffs addition of this meter size for PMWC.

Staff recommends the approval of its rates, and charges as per Water and Wastewater
Schedules CSB-WW5 and W5 of the attached Rate Analyst Report and as supported by the
Arizona Administrative Code, Article 4, Water Utilities and Article 6, Sewer Utilities.

Staff further recommends that The Utilities be required to file with Docket Control, as a
compliance item, a tariff consistent with the rates and charges authorized by the Commission
within 30 days of the decision in this matter.

Franchise

Every applicant  for  a  CC&N and/or  CC&N extension is  required to submit  to the
Commission evidence showing that the applicant has received the required consent, franchise or
permit from the proper authority. If the applicant operates in an unincorporated area, the
company has  to obta in the franchise from the County. If  the applicant  opera tes  in an
incorporated area of the County, the applicant has to obtain the franchise from the City/Town.

The Utilities have filed, in the docket, copies of the franchise agreements from Mohave
County for the requested CC&N areas.
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Ownership Structure

According to the Third Amendment to The Utilities' Applications,  on November 29,
2007, Rhodes, the sole shareholder of The Utilities, executed a Stock Purchase and Utilities
Services Agreement (the "Stock Purchase Agreement") by which Rhodes transferred all issued
and outstanding shares of stock in The Utilities to Utilities, Inc., "a public holding company with
approximately 90 subsidiaries operating more than 500 water, wastewater and irrigation systems
in 17 states sewing more than 300,000 customers." Utilities, Inc. operates in Florida, North
Carolina, South Carolina, Illinois, Louisiana, Georgia, Indiana, Maryland, Arizona, Mississippi,
Nevada, New Jersey, Ohio, Pennsylvania, Tennessee, Virginia, and Kentucky. Utilities, Inc.
founded in 1965, is based in Northbrook, Illinois, and was formerly operated as a subsidiary of
Nuon NV. In Arizona, Utilities,  Inc.  owns Bermuda Water Company. (See Bermuda Water
Company's section below for detailed information regarding this subsidiary)

Utilities, Inc. is 100 percent owned by Hydo Star Holdings Corporation, which is in tum
100 percent owned by Hydo Star,  LLC, which is in tum owned by a combination of entities
namely: Hydro Star InterCom LLC, Hydro Star Blocker LLC, AIG Highstar Capital II, L.P., AIG
Highstar Capital II Overseas Investor Fund, L.P., AIG Highstar Capital II Prism Fund, L.P., and
American General Life Insurance Company. AIG Highstar Capital II,  L.P.,  AIG Highstar
Capital II Overseas Investor Fund, L.P., and AIG Highstar Capital II Prism Fund, L.P. are owned
by AIG Highstar GP II, L.P. with a diversified group of investors. AIG Highstar GP II, L.P. is a
subsidiary of AIG Global Investment Corp. which is a subsidiary of American International
Group, Inc. ("AIG, Inc."). American General Life Insurance Company (mentioned above) is
also an affiliate or subsidiary of AIG, Inc. AIG Global Investment Corp. is the Investment
Manager by Contract for American General Life Insurance Company. Thus, the ultimate parent
of The Utilities is AIG, Inc. (See Attachment F for the Chart of Ownership Structure of Utilities,
Inc. and articles about Utilities, Inc.'s parent companies).

According to the November 30,  2007 Amendment to Applications,  neither  Mr.  Jim
Rhodes nor any of his affiliated business enterprises have any ownership interest in Utilities, Inc.
On January 2, 2008, The Utilities filed Notice of Filing Supplemental Infonnation ("Notice").
The Notice (herein incorporated by reference), contained an affidavit of Mr. John Hoy, Chief
Regulatory Officer fUtilities, Inc., and an affidavit of Mr. Rhodes supporting the November 30,
2007 Amended Applications and the statement that neither Mr. Rhodes nor any of his affiliated
business enterprises have any ownership interest in Utilities, Inc.

The ownership structure of Utilities, Inc., the parent company of PMWC and PMUC,
appears fairly complex and lacks transparency, with the relationship between the ultimate parent
company, AIG, Inc., and its subsidiaries (that are parents to Utilities, Inc.) referred to as "Indirect
subsidiaries". 2 The indirect subsidiaries of AIG, Inc. and undisclosed "Investors" are the parents

2 Per PMWC and PMUC's response to BNC 5.1, ""Indirect Subsidiary" as used in the response to BNC 4.1 means
that there are intermediate holding companies in the structure for tax and other purposes."
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of Utilities, Inc. ' (See Attachment F). At least one or more of Utilities, Inc.'s parent company is
an equity buyer or investor. According to Utilities, Inc.'s Press Release dated March 21, 2007
and July 12, 2007 which announced the appointments of Mr. John Stover as Corporate Secretary
and Vice President and Mr. Steve Lubertozzi and Mr. John Hoy as Chief Financial Officer and
Chief Regulatory Officer, respectively, Utilities, Inc., is "a portfolio company of AIG Highstar
Capital". Staff' s understanding is that AIG Highstar Capital is an equity buyer or investor

Staff posed the following quest ions to The Utilit ies in Staff 's  Second Set  of Data
Requests,  Item No. BNC 2.8 ("BNC 2.8): "(a) What is the expected term of ownership for
Utilities, Inc., Perkins Mountain Water Company, and Perkins Mountain Utility Company? (b)
How long was Utilities, Inc. owned by its prior owner? (c) How long has Utilities, Inc., been a
portfolio company of AIG Highstar Capital? (d) Does Utilities, Inc. anticipate acquiring any
other utilities in Arizona? (e) Does Mr. Jim Rhodes, and/or family members, have a direct or
beneficial equity, partnership, membership or other ownership interest in AIG Highstar Capital
L.P., American International Group, Inc. and/or any of their respective affiliates? (D Has AIG
Highstar  Capital,  L.P. ,  American International Group,  Inc.  and/or  any of their  respective
affiliates been sanctioned by the Security and Exchange Commission? Please explain." The
Utilities response to BNC 2.8 filed in the docket on February 28, 2008, is herein incorporated by
reference. Basically, the response to BNC 2.8, among other things, states that Utilities, Inc. has
been in existence since 1965, acquired the stock of PMWC and PMUC with the expectations
that it would be long-term investment of Utilities, Inc., was owned by its prior owner, Nuon
Global Solutions USA, Inc., a subsidiary of Nuon NV, from March 18, 2002 until April 19
2006, when it was bought by AIG, Inc.'s affiliates, and that "Utilities, Inc. has made inquiry of
Mr. Rhodes and ...have been advised." that Mr. Rhodes and any of his family members does not
have any ownership interest  in AIG Highstar  Capita l,  L.P. ,  AIG,  Inc and/or  any of their
respective affiliates. The response is discussed in the "Fit and Proper" Section below

Stock Purchase and Utilities Service Agreement

The Confidential Stock Purchase Agreement dated November 29, 2007, was provided to
Staff pursuant to the temps of the August ll,  2006 Protective Agreement.  According to the
November  30,  2007 Amendment  to Applica t ions,  the a ffidavits  of Mr .  John Hoy (Chief
Regulatory Officer of Utilities, Inc.) and Mr. Rhodes tiled on January 2, 2008, in support of the
November 30, 2007 Amended Applications, and The Utilities response to BNC 2.8(e), neither
Mr. Jim Rhodes nor any of his affiliated business enterprises have any ownership interest in
Utilities, Inc. However ,  the language of the terms and condit ions of the Stock Purchase
Agreement creates an impression that Mr. Rhodes through Rhodes Homes Arizona, LLC is still
in a decision making role for PMWC and PMUC. Specifically, the Stock Purchase Agreement
requires Rhodes Homes Arizona, LLC and/or any of its affiliated business enterprises to prepare

Per PMWC and PMUC's response to BNC 5.2, "The "Investors" identified for the AIG Highstar Capital hods are
third parties that have made capital commitments to the funds. These third parties are 100% passive with respect to
decision making authority, and have, in effect, hired AIG Global Investment Corp, and AIG Highstar GP II, L.P. to
provide investment services in the infrastructure sector
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the Master Plans for the water and wastewater systems. The Stock Purchase Agreement also
requires Utilities Inc. and/or PMWC and PMUC to get prior consent of Rhodes Homes Arizona,
LLC or its affiliated business enterprise in order to take certain actions. It is Staffs position that
The Utilities should be responsible for the preparation of the Master Plans for the water and
wastewater  systems and not the developer ,  Rhodes Homes Arizona,  LLC and/or  any of its
affiliated business enterprises. Staff also believes that Utilities Inc. and/or PMWC and PMUC
should not get prior consent of the developer, Rhodes Homes Arizona, LLC or its affiliated
business enterprise in order to take certain actions. Rhodes Homes Arizona, LLC is a limited
liability company whose member is Mr. Jim Rhodes.

The Stock Purchase Agreement represents an agreement reached by two unregulated
entities, Rhodes Home Arizona, L.L.C. and Utilities, Inc. (collectively, referred as "parties") for
transfer of ownership and control of PMWC and PMUC. Staff believes that this Stock Purchase
Agreement is not binding on the Commission, and as such Staff does not recommend that any
order that addresses the CC&N and/or Order Preliminary requested approve the agreement
between parties.

Bermuda Water Company

Bermuda Water Company ("Bermuda") was granted a CC&N in 1962 to provide water
service in southern portion of Bullhead City,  Mohave County, Arizona. Bermuda currently
provides water service to approximately 7,900 customers. According to the November 30, 2007
Amendment to Applications, "Utilities, Inc., acquired Bermuda Water Company.....through a
stock transaction in I999."

According to Bermuda's 2006 Annual Report ,  the water  system consists of 8 wells
(producing a total of 3,575 gallons per minute), 5 storage tanks (totaling 2,244,000 gallons), 559
fire hydrants and a distribution system serving approximately 7,700 service connections. Staff
checked the compliance status for Bennuda system. According to an ADEQ Compliance Status
Report, dated February 12, 2008, ADEQ reported that the Bermuda water system, PWS #08-063,
had no deficiencies and that the system is currently delivering water that meets the water quality
standards required by Arizona Administrative Code, Title 18, Chapter 4. According to the
Utilities Division Compliance Section, Bermuda has no outstanding compliance issues. For the
number of complaints and inquir ies on Bennuda,  received by Utilit ies Division Consumer
Services Section, see Attachment G.

Bermuda provides water to Sunrise Vista Utilities Company ("Sunrise"). Sunrise is not
affiliated with Utilities, Inc. According to Sunrise's 2006 Annual Report, Sunrise provides water
service to approximately 700 customers in portions of Mohave County, Arizona. To serve
Sunrise's water system, Bermuda utilizes two 6-inch X 1-inch compound meters and a single 6-
inch line referred to herein as the Vanderslice line.4 Bermuda experienced 85 water main breaks
from November 2006 to November 2007. Bermuda believes the booster (pumping) station

4 The Vanderslice line runs parallel to Vanderslice Road.
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installed by Sunrise Vistas is damaging its Vanderslice line. The water main breaks resulted in
Sunrise customers complaining about water outages. (See Attachment H for the report on Staff' s
field visit to Bennuda and Sunrise regarding water outages).

As evidenced by Utilit ies,  lnc. 's  list  of "Recent News" on Utilit ies,  Inc. 's  website,
Utilities, Inc. has embarked on various expansion, replacement, renovation, relocation, and/or
upgrades of its water and/or wastewater facilities. (See Attachment I), In response to Staffs
Second Set of Data Requests, Item No. BNC 2.11 ("BNC 2.11"), Utilities, Inc., stated that "since
1999,  Bermuda  spent  $2,226,000 net  of  r et ir ements  and net  of  Contr ibut ions  in Aid of
Construction as of the end of 2006" in upgrades to its water system. Utilities, Inc. also stated in
response to BNC 2.11 that it "does not anticipate at this time merging Bermuda with Perkins
Mountain Water."

Utility Inc.'s Subsidiaries in Other Jurisdictions

According to the November 30, 2007 Amendment to Applications, Utilities, Inc. owns 90
subsidiaries operating more than 500 water,  wastewater and irrigation systems in 17 states
serving more than 300,000 customers. Utilities, Inc. in addition to Arizona, operates in Florida,
North Carolina, South Carolina, Illinois, Louisiana, Georgia, Indiana, Maryland, Mississippi,
Nevada, New Jersey, Ohio, Pennsylvania, Tennessee, Virginia, and Kentucky.

As part of its review of PMWC and PMUC's applications, Staff requested a list of other
jurisdictions that Utilities, Inc. and/or its affiliates provide water and/or wastewater services to
the public.  Seventeen sta tes were identified.  Staff contacted the public ut ility regulatory
commissions requesting feedback from the state commissions, whether positive or negative,
concerning Utilities, Inc. and/or its affiliates that operate within those jurisdictions, for example,
are the subsidiaries in good standing with the state commission, have they been cited by the
state's drinking water and/or wastewater regulatory agency, etc. Approximately eight regulatory
commissions responded providing information and/or comments regarding Utilities, Inc. and
and/or its affiliates that operate within their jurisdictions. The states that responded are Florida,
North Carolina,  Illinois,  Louisiana,  Indiana,  Nevada, Pennsylvania,  and Tennessee. The
information and/or comments gathered includes Utilities, Inc. and and/or its affiliates being in
"good standing", an investigation into the practices and procedures regarding its water and sewer
operations, quality of service provided, Citations, and Consent Order. (See Attachment J for
Information from other jurisdictions).

As part of its review of the applications, Staff also issued Staff's Second Set of Data
Requests, Item Nos. BNC 2.12 and 2.13 ("BNC 2.12 and 2.13") requesting for "...a history of
Citations issued by regulatory agencies in other jurisdictions against Utilities, Inc. and/or any of
its respective affiliates since the year 2000." and "... a copy of all Consent Orders entered into
by Utilities, Inc. and/or any of their respective affiliates with any regulatory agencies since the
year 2000." Based on The Utilities response to BNC 2.12 and 2.13, Staff concludes that since
the year 2000, Utilities, Inc. and/or its affiliates in other jurisdictions have paid over $86,000 in
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civil penalties to other regulatory agencies. (See Attachment K for The Utilities response to
BNC 2.12 and 2.13 including copies ofjudgments).

Fit and Proper

The ACC is required by the Arizona Revised Statutes § 40-281 et seq. to investigate all
applicants for a CC&N and to issue a  CC&N only upon a  showing tha t  the issuance to a
particular applicant would serve the public interest. In determining whether or not the issuance
of a  CC&N to a  par t icular  applicant is in the public interest , Staff considers whether the
applicant is a fit and proper entity to own and operate a water and/or wastewater utility.

Utilit ies Inc. ,  the parent  company of The Utilit ies,  provided confidentia l financial
infonnation to Staff pursuant to the terms of the August ll,  2006 Protective Agreement.  In
general, Staffs analysis was based on the audited balance sheet and income statement for the
years ended December 31, 2005, and December 31, 2006. Utilities Inc.'s external auditors
issued an unqualified opinion concerning these financial statements. Based upon review of this
information, Staff has determined that Utilities, Inc. has substantial assets and net income for the
aforementioned years. Further, Staff has concluded that PMUC and PMWC through their parent
company, Utilities, Inc., have adequate financial capability to provide the requested services.

In response to Staff"s Second Set of Data Requests Item Nos. BNC 2.14 and 2.15, in
which Staff sought for information on whether the entities (Utilities, Inc., PMWC and/or PMUC
and their respective affiliates), officers, directors and/or employees have been accused of various
types of allegations, convicted and/or admitted any of the allegations, Utilities, Inc. responded
"no" to the best of its knowledge and belief In response to Staffs Second Set of Data Requests
Item No. BNC 2.8(f),  "has AIG Highstar Capital,  L.P.,  American International Group, Inc.
and/or  any of their  respect ive affilia tes been sanct ioned by the Secur it ies and Exchange
Commission'?", Utilities, Inc. stated, "Utilities, Inc. is owned by private equity funds and does
not have access nor is it privy to, infonnation relating to this question other than infonnation
generally available to the public. Utilities, Inc. can however state that it has not been directly or
indirectly involved in SEC actions or been the subject of SEC sanctions."

In Pennsylvania Public Utility Commission's Opinion and Order entered on October 2,
2006, in "Application of Penn Estates Utilities, Inc., Utilities Inc. of Pennsylvania and Utilities,
Inc..- Westgate for Approval of Stock Transfer Leading to a Change in Control of their Parent
Corporation, Utilities, Inc." in Docket Nos. A-210072F0003, A-230063F0003, A-230013F0004,
and A-210093F0002, the Pennsylvania Public Utility Commission noted on page 10, "further
inquiry by the OTS elicited the response that AIG was the subject of significant investigations
regarding certain corporate practices and had reached settlements resulting in the payment of
more than one billion dollars in restitution and penalties as well as mandated refomis of various
accounting practices. (OTS Exh.l at 91-l3l)". (See Attachment J). Based on the information
from Pennsylvania Public Utility Commission, Staff believes that Utilities, Inc. should have been
aware that its ultimate parent company, AIG, Inc., had been the subj et of SEC sanctions.
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During its review, Staff came upon articles discussing litigation, probes, investigations
fines, settlements, and conviction involving AIG, Inc. by Securities and Exchange Commission
("SEC"), U.S. Department of Justice, and/or other governmental agencies. In February 2006
AIG, Inc. agreed to pay $1 .6 billion to resolve claims related to improper accounting, bid-rigging
and practices involving workers' compensation funds, in November 2004, AIG, Inc. agreed to
pay $126 million to set t le fraud charges ar is ing out  of its  offer  and sa le of an Earnings
Management Product, in September 2003, AIG, Inc. agreed to pay a civil penalty of $10 million
to settle the action. Recently, on February 25, 2008, the day before The Utilities filed their
response to BNC 2.8 (I), a federal grand jury found five executives, including one former AIG
Inc. executive, "guilty on all 16 counts in their indictment, including conspiracy, securities fraud
mail fraud and making false statements Staff recognizes that news reports can be subj ective
in nature and generally are not conclusive on any point. However news reports may provide
information, or raise issues which may lead to relevant information. It is Staffs intention to
provide the Commission with relevant information. (See At tachment  L for  copies  of the
articles)

PMWC and PMUC are new utilities with no prior operating experience. Utilities, Inc
the immediate parent company of PMWC and PMUC, has extensive experience with regulated
public utility entities. Utilit ies,  Inc.  owns 90 subsidiaries operating more than 500 water
wastewater and initiation systems in 17 states serving more than 300,000 customers. (See
Attaclnnent M for an organizational chart of Utilities, Inc. subsidiaries). As stated above
Utilit ies  Inc.  owns Bermuda Water  Company which serves approximately 7,700 service
connections, in Mohave County, Arizona. According to Utilities, Inc. 's Press Release dated
March 21, 2007, and July 12, 2007, mentioned above, "Utilities, Inc. was formed in 1965 to
provide developers with an alternative method to obtain water and wastewater utility service
Staff in its Second Set of Data Requests,  Item No. BNC 2.10 ("BNC 2.l0") requested The
Utilit ies ". . .provide a  descr iption of Utilit ies,  Inc. 's  experience in providing water  and/or
wastewater utility service to developments of the same or comparable magnitude and/or size as
Golden Valley South and The Village at White Hills." In The Utilities response to BNC 2.10
eight subsidiaries were identified. The identified subsidiaries provided water and/or wastewater
service and have customers ranging from 575 to 24,000. At build-out, Golden Valley South and
The Village a t  White Hills will comprise of approximately 33,000 and 20,000 dwellings
respectively

In recent  Commission Decisions," performance bonds have been required for  new
CC&Ns where a  substant ia l number  of customer  deposits  or  advances may be held by a
regulated utility, the company has no prior experience in operating a water or wastewater facility
or where the financial strength of the entity could be in jeopardy due to inadequate funding
pending law suits, etc. Performance bonds or letters of credit provide the customers security in
the event a new utility files for bankruptcy

Jury Convicts Five of Fraud In Gen Re, AIG Case", The Wall Street Journal, February 26, 2008, front page
Such as Decision Nos. 68235. 68236. 68237
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Based on the information provided in this  docket  and from Staffs  review of other
available materials regarding The Utilities and related affiliates, Staff concludes that:

The Utilities have no prior operating experience, but the immediate parent, Utilities,
Inc. does have experience.
There is evidence of negative determinations ardor questionable business practices
regarding AIG, Inc. and Utilities, Inc.'s affiliated entities in other jurisdictions, and
The Utilities through their parent company, Utilities, Inc., have adequate financial
capability to provide the requested services.

Staff believes that the ultimate obligation of the Commission is to protect the public
interes t ,  to tha t  end the imposit ion of reasonable condit ions  to ensure The Ut ilit ies  a re
conducting their business operations in a manner which will not compromise the interests of its
customers should be required. Therefore, in order to protect The Utilities' customers against
potential detrimental impact that may occur as a result of a judgment against AIG, Inc. and/or
The Utilities' affiliates, Staff recommends that The Utilities provide a performance bond or
irrevocable sight draft letter of credit.

Staff recommends that  PMWC provide an ir revocable sight draft  let ter  of credit  or  a
performance bond of $500,000. The bond or letter of credit shall remain in place until further
Order of the Commission. Proof of the performance bond or letter of credit shall be filed in this
docket, as a compliance item, prior to service being provided to any customer. Thereafter, the
proof of the performance bond or letter of credit shall be filed semi-annually on each July and
January covering the preceding six month period.

Staff also recommends that PMUC provide an irrevocable sight draft letter of credit or a
performance bond of $500,000. The bond or letter of credit shall remain in place until further
Order of the Commission. Proof of the performance bond or letter of credit shall be filed in this
docket, as a compliance item, prior to service being provided to any customer. Thereafter, the
proof of the performance bond or letter of credit shall be filed semi-annually on each July and
January covering the preceding six month period.

Sta ff  acknowledges tha t  Ut ilit ies ,  Inc. ,  the parent  company of The Ut ilit ies ,  has
experience in operating a water or wastewater facility. The Utilities, however, are new utilities
with no prior operating experience. As such, Staff recommends that The Utilities be required to
finance at least 50-percent of its plant with equity, to ensure that The Utilities are substantially
financed by the owner, and that the owner has a significant investment at risk.

Due to lack of transparency and the complexity of the ownership structure of Utilities,
Inc., coupled with the fact that one or more Utilities, Inc.'s parent is an equity buyer or investor,
Staff believes that The Utilities should be required to notify the Commission of any change in the
ownership structure of The Utilities in the interest of the general public. Therefore, Staff
recommends that The Utilities, as a compliance item in this docket, notify the Commission of
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any proposed change in the ownership of The Utilities, at least 30 days prior to the change in
ownership.

Staff's Position on the CC&N and Order Preliminary Requested Relief

In the November 30,  2007 Amendment to the Applications,  The Utilit ies requested,
among other things, that the Commission issue water and wastewater CC&Ns with conditions for
The Villages at White Hills, instead of Order Preliminary. According to the November 30, 2007
Amendment to the Applications, The Utilities "are not seeking to amend the request for an Order
Preliminary for the small portion of Section 8 of Golden Valley South set forth in the record."

S ta ff  ha s  pr evious ly r ecommended tha t  the Commiss ion a ppr ove T he Ut i l i t ies '
applications for a CC&N for Phases 1, 2, 3, 7 and part of Phase 4 for Golden Valley South, and
for the Commission to issue an Order Preliminary to The Utilities for a CC&N for Phases 5, 6
and the remaining portion of Phase 4 of Golden Valley South, and all of The Villages at White
Hills within portions of Mohave County, Arizona, to provide water and wastewater services,
subject to compliance with certain conditions. Among the conditions, is a requirement that
PMWC be required to tile with Docket Control, as a compliance item in this docket, to file with
Docket Control, as a compliance item, copies of the ADWR Analysis of Adequate Water Supply
demonstrating the availability of adequate water for Phases 5, 6 and the remaining portion of
Phase 4 of Golden Valley South,  and all of The Villages at  White Hills when received by
PMWC, but  no la ter  than 3 years after  the effect ive date of the order  granting the Order
Preliminary.

PMWC, on November 30, 2007, filed an Analysis of Adequate Water Supply letter for
The Village at White Hills and Golden Valley South developments. According to ADWR, an
additional 2,895.69 acre-feet per year of treated effluent will be physically available at build-out
for the Golden Valley South development. This 2,895.69 acre-feet, along with the 9,000 acre-
feet,  totals to 11,895.69 acre-feet per year, which is less than PMWC's projected build-out
demands for the Golden Valley South development ( including system losses) of 12,196.11 acre-
feet per year. For The Village at White Hills, ADWR found that 11,922 acre-feet per year of
groundwater and an additional 2,607.81 acre-feet per year of treated effluent will be physically
available at build-out for a total of 14,529.8 acre-feet per year for The Villages at White Hills
development. This total amount is more than ADWR's annual estimated water  demand of
12,651.03 acre-feet per year for approximately 26,000 dwelling units.  As such, there is no
question of water availability except for a small portion of Section 8, Township 20 North, Range
18 West, set forth in the record.

Subsequent  to the f i l ing of  the Addendum to the S ta ff  r epor t  in the docket ,  the
Commission has begun to assess the appropriateness of granting broad based CC&Ns. As a
consequence, Staff considered changing its recommendation from primarily a conditional CC&N
to an Order preliminary. Staffs reconsideration focused on (1) the magnitude of the requested
area, (2) the current economic conditions, and (3) the expected build out period (approximately
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20 years). Because of the procedural status of this case, Staff has elected not to proceed with an
Order Preliminary for the proposed area.

Recommendations

Water Service -. CC&N

Staff recommends the Commission approve PMWC's application for a CC&N for all of
The Village at White Hills and all of Golden Valley South (except for a small portion of Section
8,  Township 20 North,  Range 18 West,  set forth in the record) within portions of Mohave
County, Arizona, to provide water service, subj et to the following conditions :

1. That the Commission find that the fair value rate base of PMWC's property devoted to
water service is $8,272,134.

That the Commission approve Staff s rates as shown on Water Schedule CSB-W5-Rate
Design in the Rate Analyst Report. In addition to collection of its regular rates, PMWC
may collect from its customers a proportionate share of any privilege, sales or use tax.

3. That the Commission require PMWC to file with Docket Control, as a compliance item
in this  docket ,  a  ta r iff  cons is tent  with the r a tes  and cha rges  author ized by the
Commission within 30 days of the decision in this matter.

4 .  T ha t  t he Commiss ion r equ ir e P MWC to f i le not ice with Docket  Cont r ol ,  a s  a
compliance item in this docket, within 15 days of providing service to its first customer.

5. That the Commission require PMWC to file a rate application no later than six-months
following the fifth anniversary of the date it  begins providing service to its  first
customer.

6. That the Commission require PMWC to maintain its books and records in accordance
with the NARUC Uniform System of Accounts for Water Utilities.

7.  That the Commission require PMWC to use the depreciation rates recommended by
Staff

8. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, copies of the Approval to Construct ("ATC") for Phase l of the initial
phase of the Golden Valley South and The Villages at White Hills developments when
received by the Company, but no later than 3 years after the effective date of the order
granting this application.

2.

9. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, for review and approval by Staff, a curtailment tariff within 90 days after
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the effective date of any decision and order pursuant to this application. The tariff shall
generally conform to the sample tar iff found posted on the Commission's web site
(www.azcc.gov/divisions/utilities/forms/Curtailment-Stdpdf) or available upon request
from Commission Staff.

10. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, an amended legal description for The Villages at White Hills CC&N area
including the entire 440 acres of land that  is  owned by Sports Enter ta inment and
Sagebrush Enterprises, Inc. no later than 15 days after the effective date of the decision
in this matter.

11. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, for review and approval by Staff, a backflow prevention tariff within 30
days of the decision in this matter. The tariff shall generally conform to the sample
tariff found posted on the Commission's web site
(www.azcc.gov/divisions/utilities/forms/Cross_c.pdf) or available upon request from
Commission Staff

12. That the Commission require PMWC to provide an irrevocable sight draft letter of
credit or a perfonnance bond of $500,000. The bond or letter of credit shall remain in
place until further Order of the Commission. Proof of the performance bond or letter of
credit shall be filed in this docket, as a compliance item, prior to service being provided
to any customer. Thereafter, the proof of the performance bond or letter of credit shall
be filed semi-annually on each July and January covering the preceding six month
period.

13. That the Commission require PMWC to finance at least 50-percent of its plant with
equity.

14. That the Commission require PMWC to notify the Commission of any proposed change
in the ownership of the Water  Company a t  leas t  30 days  pr ior  to the change in
ownership.

15. That the Commission require PMWC to file with Docket Control, as a compliance in
this docket, a copy of Arizona Department of Water Resources ("ADWR") Letter of
Adequate Water Supply (Water Adequacy Report) for each individual Subdivision in
Golden Valley South and in The Villages at White Hills developments, when received
by the Company, but no later than 30 days of the receipt.

Staff further recommends that the Commission's Decision granting the requested CC&N
to PMWC be considered null and void, after due process, should PMWC fail to meet Conditions
Nos. 3, 8, 9, and 10, listed above within the time specified.
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Water Service -.- Order Preliminary

Staff also recommends the Commission issue an Order  Preliminary to PMWC for  a
CC&N for the small portion of Section 8, Township 20 North, Range 18 West of Golden Valley
South (set forth in the record) within portions of Mohave County, Arizona, to provide water
service, subj act to compliance with the following conditions:

1. That the conditions of approval for water service CC&N are hereby incorporated by
reference and apply equally to the issuance to the Order Preliminary.

2. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, copies of the ADWR Analysis of Adequate Water Supply demonstrating
the availability of adequate water for the requested Order Preliminary area of Golden
Valley South project when received by PMWC, but no later  than 3 years after  the
effective date of the order granting the Order Preliminary.

3.  That after  PMWC complies with above requirement 2, PMWC shall make a filing
stating so. Within 60 days of this tiling, Staff shall file a response in the form of an
Order.  The Commission should schedule this item for a vote to grant the CC&N as
soon as possible after Staff' s tiling that confirms PMWC's compliance with item 2.

Wastewater Service - CC&N

Staff recommends the Commission approve PMUC's application for a CC&N for all of
The Village at White Hills and all of Golden Valley South (except for a small portion of Section
8, Township 20 North,  Range 18 West,  set forth in the record) within portions of Mohave
County, Arizona, to provide wastewater service, subj et to the following conditions:

1. That the Commission find that the fair value rate base of PMUC's property devoted to
wastewater service is $8,050,058

2. That the Commission approve Staffs rates as shown on Wastewater Schedule CSB-
WW5-Rate Design in the Rate Analyst Report. In addition to collection of its regular
rates, PMUC may collect from its customers a proportionate share of any privilege,
sales or use tax.

3. That the Commission require PMUC to file with Docket Control, as a compliance item
in this  docket ,  a  ta r iff  cons is tent  with the r a tes  and cha rges  author ized by the
Commission within 30 days of the decision in this matter.

4. That the Commission require PMUC to notify Docket Control, as compliance item in
this docket, within 15 days of providing service to its first customer.
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5. That the Commission require PMUC to file a rate application no later than six-months
following the fifth anniversary of the date it  begins providing service to its  first
customer.

6. That the Commission require PMUC to maintain its books and records in accordance
with the NARUC Uniform System of Accounts for Wastewater Utilities.

7.  That the Commission require PMUC to use the depreciation rates recommended by
Staff.

8. That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, copies of the General Permits for Phase l of the initial phase of Golden
Valley South and The Villages at White Hills developments when received by PMUC,
but no later than 3 years after the effective date of the order granting this application.

9. That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, copies of the APP for the Golden Valley South and The Villages at White
Hills developments within 3 years after the effective date of the order granting this
application.

10. That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, an amended legal description for The Villages at White Hills CC&N area
including the entire 440 acres of land that is owned by Sports Entertainment and
Sagebrush Enterprises, Inc. no later than 15 days after the effective date of the decision
in this matter.

ll. That the Commission require PMUC to provide an irrevocable sight draft letter of credit
or a performance bond of $500,000. The bond or letter of credit shall remain in place
until further Order of the Commission. Proof of the performance bond or letter of credit
shall be filed in this docket, as a compliance item, prior to service being provided to any
customer. Thereafter, the proof of the performance bond or letter of credit shall be filed
semi-annually on each July and January covering the preceding six month period.

12. That the Commission require PMUC to finance at least 50-percent of its plant with
equity.

13. That the Commission require PMUC to notify the Commission, as a compliance item in
this docket, any proposed change in the ownership of the Wastewater Company, at least
30 days prior to the change in ownership.

Staff further recommends that the Commission's Decision granting the requested CC&N
to PMUC be considered null and void,  after  due process,  should Pl\/IUC fail to meet the
Conditions Nos. 3, 8, 9, and 10, listed above within the time specified.
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Wastewater Service - Order Preliminary

Staff a lso recommends the Commission issue an Order  Preliminary to PMUC for  a
CC&N for the small portion of Section 8, Township 20 North, Range 18 West of Golden Valley
South (set forth in the record), within portions of Mohave County, Arizona, as amended, to
provide wastewater service, subj act to compliance with the following conditions

1. That conditions for approval of the wastewater service CC&N are hereby incorporated
by reference and apply equally to the issuance to the Order Preliminary

2. That the Commission require PMUC to tile with Docket Control, as a compliance item
in this docket, a copy of APP for the requested Order Preliminary area of Golden Valley
South project within 3 years from the effective date of the order granting the Order
Preliminary

3.  That  the Water  Company be granted a  CC&N for  the small por t ion of Sect ion 8
Township 20 North, Range 18 West of Golden Valley South (set forth in the record)

4. That after PMUC complies with above requirements 2, and 3 PMUC shall make a tiling
stating so. Within 30 days of this tiling, Staff shall file a response in the form of an
Order. The Commission should schedule this item for a vote to grant the CC8cN as
soon as possible after Staff" s filing that confirms PMUC's compliance with items 2, and
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ATTACHMENT A

MEMORANDUM

DATE : March 13, 2008

TO: Blessing Chukwu
Executive Consultant III

FROM : Marlin Scott, Jr.
Utilities Engineer

W

RE: THIRD AMENDMENT TO THE APPLICATION FOR
Perkins Mountain Water Company
Docket No. W-20380A-05-0490 (CC&N - Water)

Introduction

Sedona' Amended Application

On March 31, 2006, Perkins Mountain Water Company ("Perkins Mtn. Water" or
"Company") submitted its second amendment to its Certificate of Convenience and
Necessity ("CC&N") application to provide water service to two proposed master-
planned communities in Mohave County. One requested area which would provide
service to the Golden Valley South development (nine square-miles) is approximately
five miles southwest of Kinsman and the other requested area which would serve The
Villages at White Hills development (4-1/2 square-miles) is approximately 40 miles
northwest of Kinsman.

In its second amended application, the Company revised its Golden Valley South plans
by removing Phases 5, 6 and part of Phase 4 (a parcel of land within the south half of
Section 8, Township 20 North, Range 18 West) from the original CC&N area application.
The Company requested a CC&N for only Phases l, 2, 3, 7 and part of Phase 4 for
Golden Valley South (6-l/8 square-miles). In addition, the Company requested an Order
Preliminary to a CC&N for Phases 5, 6 and the remaining portion of Phase 4 of Golden
Valley South, and all of The Villages at White Hills.

Third Amended Application

On November 30, 2007, the Company filed its third amendment to its application.
According to this tiling, the stock of the Company was purchased by Utilities, Inc. In
Arizona, Utilities, Inc. owns Bermuda Water Company ("Bermuda"), a utility that
provides water service to approximately 7,900 customers south of Bullhead City in
Mohave County.
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Company's Proposed Water Systems

Golden Valley South

Using a 20-year planning period, the Company is proposing to construct 15 wells (each at
1,200 gallons per minute ("GPM")), 10 million gallons of storage (three sites minimum),
booster systems and transmission/distribution main at a total projected cost of $48.5 .
million. The Company is projecting to serve 150 customers in the first year and 2,040
customers by the fifth year.

The Villages at White Hills

Using a 20-year planning period, the Company is proposing to construct 25 wells (each at
500 GPM),  f ive tank/pumping s ites  ( tanks ranging from 0.3 MG to 3.0 MG) and
transmission/distribution main at a total projected cost of $53.9 million. The Company is
prob acting to serve zero customers in the first year and 1,025 customers by the fifth year.

Cost Analysis

The Company submitted revisions to its estimated total water plant-in-service spreadsheet
for the first five years by the National Association of Regulatory Utility Commissioners
("NARUC") plant account which combined the two development prob ects :

Year 1:
Year 2:
Year 3:
Year 4:
Year 5:

$4,731,125
$9,721,025
$11,783,167
$14,861,209
$19,192,351

Staff has reviewed the revised proposed total water  plant-in-service along with the
Company's engineering reports and found the plant facilities and cost to be reasonable
and appropriate. However, approval of this CC&N application does not imply any
par t icular  future treatment for  determining the ra te base. No "used and usefu l"
detennination of the proposed plant-in-service was made, and no conclusions should be
inferred for rate making or rate base purposes in the future.

Arizona Department of Environmental Quality ("ADEQ") Compliance

Compliance Status

ADEQ compliance status is not applicable for die Perkins Mountain water facilities at
this time. Staff checked the compliance status for the system Utilities, Inc. currently
owns (Bermuda).
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According to an ADEQ Compliance Status Report,  dated February 12, 2008, ADEQ
reported that the Bermuda water system, PWS #08-063, had no deficiencies and that the
system is currently delivering water that meets the water quality standards required by
Arizona Administrative Code, Title 18, Chapter 4.

Approval to Construct

The Company has not received its ADEQ Certificate of Approval to Construct ("ATC")
for construction of facilities. However, Rhodes Homes Arizona, the developer, has been
issued ATCs for a transmission water line (March 30, 2006), 1.0 million gallon storage
t a nk (Apr i l  27 ,  2006)  a nd wel l  (Apr i l  28 ,  2006)  for  t he Golden Va l ley S ou t h
development.  The well is known as Golden Valley Ranch Well #l.  All these planned
facilities are located outside the northern boundary of the requested CC&N area. Prior to
service being provided, the developer will convey this utility infrastructure to the water
provider.

Staff recommends that the Company file with Docket Control, as a compliance item in
this docket, copies of the ATC for Phase 1 of the initial phase of the Golden Valley South
and The Villages at White Hills developments when received by the Company, but no
later than 3 years after the effective date of the order granting this application.

Arsenic

T he U. S .  Envir onmenta l  P r ot ec t ion Agency ha s  r educed the a r senic  ma x imum
contaminant level ("MCL") in drinking water from 50 parts per billion ("ppb") to 10 ppb.
The date for compliance with the new MCL was January 23, 2006.

The arsenic levels for the Golden Valley Ranch Well #lie at 7.8 ppb and Well #2 (under
design) is at  7.2 ppb. The Villages at  White Hills developments' well sources are
unknown at this time. If the arsenic levels need to be lowered to meet the new MCL for
The Villages at White Hills development, the ATC will resolve this issue.

Arizona Department of Water Resources ("ADWR") Compliance

Compliance Status

The Company will not be located in an Active Management Area ("AMA") and will not
be subj et to any AMA reporting and conservation requirements.

Golden Valley South - Adequate Water Supplv

On August 14, 2006, ADWR issued an Analysis of Adequate Water Supply letter finding
that 2,895 .69 acre-feet per year of treated effluent will be physically available at build-
out. This 2,895 .69 acre-feet,  along with the 9,000 acre-feet per year of available
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groundwater, totals to 11,895.69 acre-feet per year, which is less than the Company's
projected build out demands for the development of 12,196.11 acre-feet per year.

The Villages at White Hills - Adequate Water Supply

On July 18, 2007, ADWR issued an Analysis of Adequate Water Supply letter finding
that 11,922 acre-feet per year of groundwater and an additional 2,607.81 acre-feet per
year of treated effluent will be physically available at build-out for a total of 14,529.8
acre-feet per year for The Villages at White Hills development. This total amount is
more than ADWR's annual estimated water demand of 12,651.03 acre-feet per year for
approximately 26,000 dwelling units.

Letters of Adequate Water Supply

Staff recommends that the Company File with Docket Control, as a compliance item in
this docket, a copy of the ADWR Letter of Adequate Water Supply (Water Adequacy
Report) for each individual Subdivision in the Golden Valley South and in The Villages
at White Hills developments, when received by the Company, but no later than 30 days
after issuance from ADWR.

Aquifer Study

Staff contacted the United States Geological Survey ("USGS"),  Arizona Geological
Survey and ADWR inquiring if any groundwater aquifer studies have been conducted for
Mohave County. All three indicated no studies were conducted. However,  ADWR
indicated that in conjunction with USGS, it has initiated studies in the northern Mohave
County area and the final report is expected to be completed by the end of 2009.

Water Depreciation Rates

The Company has adopted Staff' s typical and customary Water Depreciation Rates.
These rates are presented in Table A and it is recommended that the Company use these
depreciation rates by individual NARUC category as delineated in the attached Table A.

Service Line and Meter Installation Charges

The Company's proposed service line and meter  installa t ion charges are somewhat
similar to Staffs customary range of charges. As a result, Staff recommends the lower
end of its customary range of charges. Since the Company may at times install meters on
existing service lines, it would be appropriate for some customers to only be charged for
the meter installation. Therefore, Staff recommends approval of its charges as shown in
Table B, with separate installation charges for service line and meter installations.
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Summary

Conclusions

Staff concludes that the Company's proposed water systems will have adequate
infrastructure to serve the requested areas.

Staff concludes that the proposed water plant facilities and cost are reasonable and
appropriate. However, no "used and useful" determination of this plant-in-service
was made, and no particular future treatment should be inferred for rate making or
rate base purposes in the future.

According to an ADEQ Compliance Status Report,  dated February 12, 2008,
ADEQ r epor t ed t ha t  t he Ber muda  wa t er  sys t em,  P WS  #08-063 ,  ha d no
deficiencies and that the system is currently delivering water that meets the water
quality standards required by Arizona Administrative Code, Title 18, Chapter 4.

F or  t he Golden Va l ley S ou t h development ,  R hodes  Homes  Ar izona ,  t he
developer, has been issued ATCs for a transmission water line (March 30, 2006),
storage tank (April 27, 2006) and well (April 28, 2006). The well is known as
Golden Valley Ranch Well #l. All these planned facilities are located outside the
northern boundary of the requested CC&N area. Prior to service being provided,
the developer will convey these utility infrastructures to the water provider.

The arsenic levels for the Golden Valley Ranch Well #lie at 7.8 ppb and Well #2
(under design) is at 7.2 ppb and meet the new arsenic standard. The Villages at
White Hills developments' well sources are unknown at this time. If the arsenic
levels need to be lowered to meet the new MCL for The Villages at White Hills
development, the ATC will resolve this issue.

The Company will not be located in an AMA and will not be subj act to any AMA
reporting and conservation requirements.

For the Golden Valley South development, on August 14, 2006, ADWR issued an
Analysis of Adequate Water Supply letter finding that 2,895.69 acre-feet per year
of treated effluent will be physically available at build-out. This 2,895.69 acre-
feet, along with the available 9,000 acre-feet per year of groundwater, totals to
11,895.69 acre-feet per year, which is less than the Company's prob ected build out
demands for the development of 12,196.1 l acre-feet per year.

A.

B.

D.

c.

E.

F.

G.

H. For The Villages at White Hills development, on July 18, 2007, ADWR issued an
Analysis of Adequate Water Supply letter finding that 11,922 acre-feet per year of
groundwater and an additional 2,607.81 acre-feet per year of treated effluent will
be physically available at build-out for a total of 14,529.8 acre-feet per year. This
total amount is more than ADWR's annual estimated water demand for the The
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Vil lages  a t  White Hil ls  development  of  12 ,651 .03  acr e-feet  per  yea r  for
approximately 26,000 dwelling units.

S ta ff  contacted the United S ta tes  Geologica l  Survey ("USGS") ,  Ar izona
Geological Survey and ADWR inquiring if any groundwater aquifer studies have
been conducted for  Mohave County. All three indica ted no s tudies  were
conducted. However,  ADWR indicated that in conjunction with USGS, it  has
init ia ted studies in the nor thern Mohave County area and the final report  is
expected to be completed by the end of 2009.

Recommendations

Staff recommends that the Company file with Docket Control, as a compliance
item in this docket,  copies of the ATC for Phase 1 of the initial phase of the
Golden Valley South and The Villages  a t  White Hills  developments  when
received by the Company, but no later than 3 years after the effective date of the
order granting this application.

Staff recommends that the Company file with Docket Control, as a compliance
item in this docket ,  a  copy of the ADWR Letter  of Adequate Water  Supply
(Water Adequacy Report) for each individual Subdivision in the Golden Valley
South and in The Villages at White Hills developments, when received by the
Company, but no later than 30 days after issuance from ADWR.

Sta ff  r ecommends  tha t  the Company use the wa ter  deprecia t ion r a tes  by
individual NARUC category as delineated in the attached Table A.

Staff recommends approval of its service line and meter installation charges as
shown in Table B, with separate installation charges for the service line and meter
installations.

The Company seeks an Order Preliminary to a CC&N for a parcel of land within the
south ha lf  of Sect ion 8,  Township 20 Nor th,  Range 18 West . Staff recommends
submission of the following before the final CC&N is issued for this parcel:

I.

2.

1.

3.

4.

Staff recommends that the Company file with Docket Control, as a compliance
item in this docket, a copy of the ADWR Analysis of Adequate Water Supply
letter demonstrating the availability of adequate water for the requested Order
Preliminary areas within 3 years after the effective date of the order granting this
application.



NARUC
Account No.

Depreciable Plant
Average

Servlce Life
(Years)

Annual
Accrual
Rate (% )

304 Structures & Improvements 30 3.33 \I

305 Collecting & Impounding Reservoirs 40 2.50

3.33

334 Meters 12 8.33

Hydrants 50

Backflow Prevention Devlces 15

Other Plant & Misc Equipment 15

Office Furniture & Equipment 15

Computers & Software 5

Transportation Equipment 5

Stores Equipment 25

Tools, Shop & Garage Equlpment 20
Laboratory Equipment 10
Power Operated Equlpment 20

Communication Equlpment 10

Miscellaneous Equipment 10 10.00

Lake, River, Canal Intakes 40 2.50

Wells & Springs 30 3.33

Infiltration Galleries 15 6.67
Raw Water Supply Mains 50 2.00

Power Generation Equipment 20 5.00

Pumping Equlpment 8 12.5

Water Treatment Equlpment 30 3.33
Distribution Reservolrs & Standplpes 45 2.22

Transmission & Distribution Mains 50 2.00

306

331

333

307

308

309
310
311

320

330

3.33

8.33

2.00
6.67

I

6.67
6.67

20.00
20.00

4.00
5.00

10.00

5.00
10.00

Services 30333
334
335
336

339

340
340.1
341

342
343
344
345

346
347
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Table A. Water Depreciation Rates



Company' s
Proposed
Charges i

I
$355

$355

$405

$440

$600

$600

Recommended
Service Line

Charges

Recommended
Meter

Charges

Recommended
Total ChargesMeter Size

$355 $85 $4405/8 x 3/4-inch

$355 $165 $5203/4-inch $440

$405 $205 $6101 -Inch $500

$440 $415 $8551-1/2-1nch $715

$600 $915 $1,5152-inch Turbine $1,170

$600 $1,640 $2,2402-inch Compound $1,700

3 -inch Turbine $1,585

3-inch Compound $2,190

4-inch Turbine $2,540

4-mch Compound $3,215

6-inch Turbine $4,815

6-inch Compound $6,270

8-inch Turbine Cost (a)

$775

$815

$1,110
$1,170

$1,670

$1,710

At cost

$1,420 $2,195

$3,030

$3,360

$4,315
$6,115

$7,890

At cost

$2,215
$2,250

$3,145
$4,445

$6,180

At cost

At cost At cost At cost8-inch Compound Cost (a)

ill all lmllw I
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Table B. Service Line and Meter Installation Charges

(a) Note: Cost to include parts, labor, overhead, and all applicable
taxes, including income taxes.



ATTACHMENT B

MEMORANDUM

DATE: March 13, 2008

TO: Blessing Chukwu
Executive Consultant III

FROM: Marlin Scott, Jr. 41/18
Utilities Engineer

RE: THIRD AMENDMENT TO APPLICATION FOR
Perkins Mountain Utility Company
Docket No. SW-20379A-05-0489 (CC&N -- Wastewater)

Introduction

Second Amended Application

On March 31, 2006, Perkins Mountain Utility Company ("Perkins Mtn. Utility" or
"Company") submitted its second amendment to its Convenience and Necessity
("CC&N") application to provide wastewater service to two proposed master-planned
communities in Mohave County. One requested area which would provide service to the
Golden Valley South development (nine square-miles) is approximately five miles
southwest of Kinsman and the other requested area which would provide service to The
Villages at White Hills development (4-1/2 square-miles) is approximately 40 miles
northwest of Kinsman.

In its second amended application, the Company revised its Golden Valley South plans
by removing Phases 5, 6 and part of Phase 4 (a parcel of land within the south half of
Section 8, Township 20 North, Range 18 West) from the original CC&N area application.
The Company requested a CC&N for only Phases l, 2, 3, 7 and part of Phase 4 for
Golden Valley South (6-l/8 square-miles). In addition, the Company requested an Order
Preliminary to a CC&N for Phases 5, 6 and the remaining portion of Phase 4 of Golden
Valley South, and all of The Villages at White Hills.

Third Amended Application

On November 30, 2007, the Company tiled its third amendment to its application.
According to this filing, the stock of the Company was purchased by Utilities, Inc. In
Arizona, Utilities, Inc. owns Bermuda Water Company ("Bermuda"), a utility that
provides water service to approximately 7,900 customers south of Bullhead City in
Mohave County.
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Company's Proposed Wastewater Systems

Golden Valley South

Using a 20-year planning period, the Company is proposing to construct an 8.0 million
gallon per day ("MGD") activated sludge wastewater treatment plant ("WWTP") and
collection system at a total prob ected cost of $55.0 million. The Company is projecting to
serve 152 customers in the first year and 2,042 customers by the fifth year. A reclaimed
water system is also being proposed that will consist of pump station/storage sites and
58,000 lineal feet of force mains for beneficial use at an estimated cost of $5.3 million for
irrigation of large landscaped areas or golf course if ultimately included in the land use
plan.

The Villages at White Hills

Using a 20-year planning period, the Company is proposing to construct a 6.0 MGD
activated sludge WWTP and collection system at a total projected cost of $57.6 million.
The Company is projecting to serve zero customers in the first year and 1,025 customers
by the fifth year. A reclaimed water system is also being proposed that will consist of
pump station/storage sites and 25,000 lineal feet of force mains for beneficial use at an
estimated cost of $4.7 million for irrigation of large landscaped areas or golf course if
ultimately included in the land plan.

Cost Analysis

The Company submitted a revision to its estimated total wastewater plant-in-sewice
spreadsheet for the first five years by the National Association of Regulatory Utility
Commissioners ("NARUC") plant account which combined the two development
projects:

Year 1:
Year 2:
Year 3:
Year 4:
Year 5:

$4,597,075
$7,761,475
$9,379,800
$16,427,875
$18,543,950

Staff has reviewed the revised proposed total wastewater plant-in-service along with the
Company's engineering reports and found the plant facilities and cost to be reasonable
and appropriate. However, approval of this CC&N application does not imply any
particular future treatment for detennining the rate base. No "used and useful"
detennination of the proposed plant-in-service was made, and no conclusions should be
inferred for rate making or rate base purposes in the future.
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Arizona Department of Environmental Quality ("ADEQ") Compliance

Compliance Status

The Company does not have any wastewater plant facilities at this time, therefore, an
ADEQ compliance status is not applicable at this time.

General Permits

The Company has not received its ADEQ General Permits for construction of the
wastewater facilities. Staff recommends that the Company file with Docket Control, as a
compliance item in this docket, copies of the General Permits for Phase l of the initial
phase of the Golden Valley South and The Villages at White Hills developments when
received by the Company, but no later than 3 years after the effective date of the order
granting this application.

Aquifer Protection Pelmit

Since an Aquifer Protection Permit ("APP") represent fundamental authority for the
designation of a wastewater service area and a wastewater provider, Staff recommends
that the Company file with Docket Control, as a compliance item in this docket, copies of
the APP for the Golden Valley South and The Villages at White Hills developments
within 3 years after the effective date of the order granting this application.

Wastewater Depreciation Rates

The Company has adopted Staff' s typical and customary Wastewater Depreciation Rates.
These rates are presented in Table WW and it is recommended that the Company use
these depreciation rates by individual NARUC category as delineated in the attached
Table WW.

Summary

Conclusions

Staff concludes that the Company's proposed wastewater systems will have
adequate infrastructure to serve the requested areas.

A.

B. Staff concludes that the revised proposed wastewater plant facilities and cost are
reasonable and appropriate. However, no "used and useful" determination of this
plant-in-service was made, and no particular future treatment should be inferred
for rate making or rate base purposes in the future.
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The Company does not have any wastewater plant facilities at this time, therefore,
an ADEQ compliance status is not applicable at this time.

Recommendations

Staff recommends that the Company file with Docket Control, as a compliance
item in this docket, copies of the General Permits for Phase l of the initial phase
of the Golden Valley South and The Villages at White Hills developments when
received by the Company, but no later than 3 years after the effective date of the
order granting this application.

Staff recommends that the Company file with Docket Control, as a compliance
item in this docket,  copies of the APP for  the Golden Valley South and The
Villages at White Hills developments within 3 years after the effective date of the
order granting this application.

Staff recommends that the Company use the wastewater depreciation rates by
individual NARUC category as delineated in the attached Table WW.

c.

2.

1.

3.

The Company seeks an Order Preliminary to a CC&N for a parcel of land within~the
south half of Section 8, Township 20 North, Range 18 West of Golden Valley South.
Staff recommends that the final wastewater CC&N not be issued for this parcel until the
water CC&N is issued for Perkins Mountain Water Company for this same area.



NARUC
Acct. No.

Depreciable Plant
Average

Servlce Life
(Years)

Annual
Accrual Rate

(% )
i 354 Structures & Improvements 30 3.33

Power Generation Equlpment 20 5.00

Collection Sewers - Force 50 2.0

Collection Sewers- Gravity 50 2.0

355

360

361

362

363

364

365

366

367

370

371

374

375

380

381

382

2.0

2.0

10.0

10.0

2.00

Special Collecting Structures 50

Servlces to Customers 50

Flow Measuring Devices 10

Flow Measuring Installations 10

Reuse Services 50

Reuse Meters & Meter Installations 12

Receivlng Wells 30

Pumping Equipment 8

Reuse Distribution Reservoirs 40

Reuse Transmission & Distribution System 40

Treatment & Disposal Equipment 20

Plant Sewers 20

Outfall Sewer Lines 30

2.0

8.33

I3.33

12.50

2.50

2.50

5.0

5.0

3.33

6.67

6.67

20.0

20.0

4.0

5.0

10.0

5.0

10.0

389 Other Plant & Miscellaneous Equlpment 15

Office Furniture & Equipment 15

Computers & Software 5

Transportation Equipment 5

Stores Equipment 25

Tools, Shop & Garage Equipment 20

Laboratory Equipment 10

Power Operated Equipment 20

Communication Equipment 10

390

390.1

391

392

393

394

395

396

397 Miscellaneous Equlpment 10 10.0
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Table WW. Wastewater  Depreciat ion  Rates
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MEMORANDUM

DATE: March 13, 2008

TO: Blessing Chukwu
Executive Consultant III

FROM : Marlin Scott, Jr.
Utilities Engineer

/we

UPDATED STAFF FIELD INSPECTION REPORT OF GOLDEN
VALLEY RANCH DEVELOPMENT - Perkins Mountain Water
Company, Docket No. W-20380A-05-0490 (CC&N - Water) and Perkins
Mountain Utility Company, Docket No. SW-20379A-05-0489 (CC&N -
Wastewater)

Introduction

This updated Staff Field Inspection Report replaces the inspection report that
docketed on December 15, 2006.

was

On March 6, 2008, Staff conducted a second field inspection of Perkins Mountain Water
Company ("Perkins Mtn. Water" or "Company") and the Rhodes Homes Arizona
construction sites for the Golden Valley Ranch development. The primary purpose of
this inspection was to update the status of any utility facility construction activity. The
inspection team consisted of Staff member, Marlin Scott, Jr., accompanied by Rhodes
Homes representative, Christopher Stephen, and Utilities, Inc. representatives, Paul
Bunts, Wendy Wentz and Ray Jones.

Arizona Department of Environmental Quality ("ADEQ") Permits

Approval To Construct

Rhodes Homes Arizona, the developer, has been issued Certificates of Approval To
Construct for, 1) a transmission water line (issued March 30, 2006), 2) a 1.0 million
gallon storage tank (issued April 27, 2006) and 3) Well #1 (issued April 28, 2006). The
well is known as Golden Valley Ranch Well #1 ("GVR Well #1"). All these facilities are
located outside the northern boundary of the requested CC&N area.

Status of Construction

RE:

1. Transmission Water Line: Approximately 25,150 feet of transmission main have
been installed from the norther boundary of the requested CC&N area, northerly
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to a  proposed Golden Valley Ranch Well #2 ("GVR Well #2")and the above
mentioned storage tank site.

1.0 Million Gallon ("MG") Storage Tank Site: This tank site is approximately 2-
1/2 miles north of the requested CC&N area. Construction of tank site grading,
padding and piping installation has commenced. Three 1.0 MG storage tanks are
proposed for this site with the one 1.0 MG tank approved for construction at this
time.

GVR Well #1: This well site is  located approximately l/2-mile nor th of the
requested CC&N area. The well is constructed with a 16-inch casing that is 1,100
feet deep and equipped with a 700 Horsepower turbine pump that pumps 1,700
GPM into a  l00 '  by l00 '  holding pond ("Pond #1") .  A por table pump then
pumps water from the pond using an above-ground pump line to deliver the water
to the Aztec Ball Park and to two other holding ponds (Pond #2 and #3) located
within the requested CC&N area. Water pumped from Pond #1 is delivered into
t he  s ou t her n  s ec t ion  of  t he  T r a ns mis s ion  W a t er  L ine  a nd  t r a ns p or t ed
approximately 1/2-mile to the northern boundary of the requested CC&N area and
is then connected to another above-ground pump line/portable pump that delivers
water to Pond #2 and #3 located in the requested CC&N area.

GVR Well  #2: T his  well  is  loca ted approxima tely two miles  nor th of  the
requested CC&N area and one mile west of the tank site. The well is constructed
with a 16-inch casing to a depth of 1,100 feet. This well is currently capped and
surrounded by 100 feet by 100 feet of chain link fencing.

Other Plant Facilities and Construction Activity

Well #4: This well is located approximately in the center of the requested CC&N
area. The well is constructed with a 16-inch casing to a depth of 980 feet and is
capped.

Well #3: This well is located approximately two miles southwest of Well #4 and
is outside the requested CC&N area. The well is also constructed with a 16-inch
casing to a depth of 980 feet and is capped.

Construction within the Requested CC&N Area: Heavy equipment has graded
some topography in preparation for the construction of the subdivision and golf
course. At the time of the inspection, there was no heavy equipment operating on
site. Two holding ponds were constructed on site to store water pumped from
GVR Well #1 for dust suppression, compaction and watering of palm trees.

2.

3.

4.

5.

6.

7.

8. Designer Homes: Two sets of designer homes have been constructed. The first
set,  consisting of two homes,  is located approximately 1/2-mile north of the
requested CC&N area and adj cent to the Aztec Ball Park. The second set, also
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consisting of two homes, is located approximately 3/4-mile north of the requested
CC&N area. A11 four homes are being served by hauled water and portable
toilets.

The designer  homes are mainta ined by "Reservat ionists",  not  sa les people.
Rhodes Homes advised Staff that as of February 2008, 473 total reservations had
been placed. This is a decrease from the September 2006 amount of 750 total
reservations that was reported in the first field inspection report. Each reservation
requires a $2,000 deposit be paid to hold the property.

Summary

All water system construction activities have been issued ADEQ Certificates of Approval
To Construct and are located outside the requested CC&N area.

No water system plant facilities have been installed or constructed within the requested
CC&N area.



ATTACHMENT D

MEMORANDUM

TO:

FROM :

Blessing Chukwu
Executive Consultant III - Utilities Division

Crystal Brown
Public Utilities Analyst V - Utilities Division

DATE : March 13, 2008

PERKINS MOUNTAIN UTILITY COMPANY AND PERKINS
MOUNTAIN WATER COMPANY APPLICATIONS FOR NEW
CERTIFICATES OF CONVENIENCE AND NECESSITY
DOCKET nos. SW-20379A-05-0489 AND W-20380A-05-0490

Intro du action

On July 7, 2005, Perkins Mountain Utility Company ("Perkins Utility") and
Perkins Mountain Water Company ("Perkins Water") (collectively "Perkins Companies"
or "Companies") t iled applicat ions with the Arizona Corporation Commission
("Commission") for Certificates of Convenience and Necessity ("CC&N") to provide
public utility wastewater service and water service to communities in Mohave County,
Arizona.

On November 30, 2007, the Perkins Companies filed an amendment to its
applications. According to the filing, the stock of the Perkins Companies was purchased
by Utilities, Inc. Utilities Inc. owns and operates wastewater and water companies in 17
states, including Arizona.

On December 21, 2007, the Perkins Companies filed revised financial
information.

The applications indicate that no customers are currently receiving service in the
requested CC&N area. At the end of five years, the Perkins Companies project that they
will serve approximately 3,065 wastewater and water customers.

Staffs recommended wastewater rates are based on Perkins Utility's fifth-year
projections. Staffs recommended projected revenue of $2,419,129 would generate
operating income of $580,333 resulting in a 7.21 percent rate of return ona Staff adjusted
original cost rate base ("OCRB") of $8,050,058.

RE:

Staffs recommended water rates are based on Perkins Water's fifth-year
projections. Staff' s recommended projected revenue of $2,183,026 would generate
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operating income of $610,792 resulting in a 7.38 percent rate of return on a Staff adjusted
OCRB 0f$8,272,134

Financial Capability to Provide Requested Services

Staff executed a  protective agreement under  which Utilit ies Inc. ,  the parent
company of the Perkins Companies, provided confidential financial information. In
general, Staffs analysis was based on the audited balance sheet and income statement for
the years ended December 31, 2005 and December 31, 2006. Utilities Inc. 's external
auditors issued an unqualified opinion concerning these financial statements. Based upon
review of this information. Staff has determined that Utilities, Inc. has substantial assets
and net income for the aforementioned years. Further, Staff has concluded that the
Perkins Companies through their parent company, Utilities, Inc., have adequate financial
capability to provide the requested services

Protected Fair Value Rate Base ("FVRB")

Consistent with Commission rules, the Perkins Companies' filings included the
required five-year projections for plant values, operating revenues, operating expenses
and number of customers. Projections and assumptions are necessary to establish a
FVRB and initial rates because historical operating data does not exist. Since these are
new CC&Ns, Staff evaluated the prob acted OCRBs as the FVRBs

Projected Plant In Service

The Perkins Companies provided schedules showing the elements of the projected
OCRB as shown on Schedules CSB-WW2 and CSB-W2, pages l and 2. Staff reviewed
the projected plant in service at the end of the fifth year and, except for the land values
found their to be reasonable

The Companies did not provide projections for the cost of their land and land
rights accounts. The Companies stated in response to CSB 3-3, that "The developer
Rhodes Homes Arizona, L.L.C. will convey any real property ... at no cost ... Therefore
the cost of the land to the water and sewer companies will be zero." This treatment is not
cons is t ent  with the Na t iona l  Associa t ion of  Regula tor y Ut i l i ty Commiss ioner s
("NARUC") Uniform System of Accounts ("USOA") which requires that  any asset
received by a utility at no cost to the utility should be debited to the appropriate plant
account  and credited to account  No.  271 "Cont r ibut ions  in Aid of  Const ruct ion
('CIAC')". The Companies stated that the land and land rights account balances in the
fifth year are expected to be $350,000 and $65,000 for Perkins Utilities and Perkins
Water, respectively. Accordingly,  S ta ff  r ef lected these amounts  in the Perkins
Companies projected plant in service schedules as shown on Schedules CSB-WW2 and
CSB-W2, pages l and 2
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Proj ected Accumulated Depreciation

Staff reviewed the Perkins Companies' projected accumulated depreciation at the
end of the fifth year and found them to be reasonable.

Advances In Aid of Construction ("AIAC")

The Perkins Companies' applications project that the net cumulative balance for
AIAC will be $10,973,133 and $11,613,581 in year live for Perkins Utility and Perkins
Water, respectively. As shown on Schedules CSB-WW2 and CSB-W2, page 1, Staff
decreased AIAC by $2,566,279 for Perkins Utility and $2,703,437 for Perkins Water. As
dis cus s ed in  t he "C a p i t a l  S t r uc t u r e a nd F ina nc ia l  S oundnes s "  s ec t ion of  t h is
memorandum, Staff"s adjustments reflect  Staff 's  recommendation that  the Perkins
Companies should finance at least 50 percent of their plant with equity.

Contributions In Aid of Construction

The Perkins Companies' applications did not reflect CIAC in their  rate base
calculation. As shown on Schedules CSB-WW2 and CSB-W2, page 1, Staff increased
the CIAC account by $350,000 for Perkins Utilities and $65,000 for Perkins Water to
reflect the land contributed by the developer.

Customer Deposits

Staff increased the customer deposits balance in the fifth year by 8114,5531 for
both Perkins Utility and Perkins Water to reflect the Companies' projected customer
deposits balance at the end of the fifth year.

Protected Operating Income

The Perkins Companies provided projected revenues and expenses for five years.
Staffs analysis, while taking into account all of the years presented, is concentrated on
the fifth year of operation when profitability is expected. Staff reviewed the revenue and
expense projections and found them to be reasonable. The prob ected income statements
are shown on Schedules CSB-WW3 and CSB-W3 .

Capital Structure and Financial Soundness

Capital structure is an indicator of financial soundness. Undercapitalized investor
owned utilities may result in rate bases that are too small to generate enough revenue to
pay for operating expenses and fund capital improvements without steep increases in
customer rates. Consequently, Staff has determined that a financially sound utility

I Per response to CSB 3.2
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company, on average, should have no more than 30 percent AIAC and/or CIAC in its
capital structure. However ,  due to cir cumstances  unique to this  case,  S ta ff  has
recommended, in a report filed on December 15, 2006, that the Perkins Companies have
at least 50 percent equity in its capital structure.

Perkins Utilitv

At the end of the fifth year, Perkins Utility's capital structure consists of no debt,
63.93 percent AIAC/CIAC, and 36.07 percent equity. Staff recommends 0.00 percent
debt, 50.00 percent AIAC/CIAC, and 50.00 percent equity as shown on Schedule CSB-
WW4

Perkins Water

At the end of the 5th year, Perkins Water's capital structure consists of no debt,
64.93 percent AIAC/CIAC, and 35.07 percent equity. Staff recommends 0.00 percent
debt, 50.00 percent AIAC/CIAC, and 50.00 percent equity as shown on Schedule CSB-
W4.

Staff recommends that approval of the Perkins Companies' CC&Ns be made
conditional upon the Companies obtaining Staffs recommended capital structure by the
end of the fifth year of operation.

Rate Design

Schedules CSB-WW5 and W5 present a complete list of the Perkins Companies'
proposed, and Staff" s recommended rates and charges. The Companies' projected
revenue is derived primarily from the residential customer class.

To promote efficient use of water, Staff has recommended an inverted three-tiered
rate structure for the commodity charges. Perkins Water has submitted a three-tier rate
design.

Staff added a 5/8-inch x 3/4-inch meter to provide Perkins Water with the ability
to serve customers who may request that meter size. Perkins Water anticipates that
residential customers will compose the majority of its total customers. Perkins Water
proposes a 3/4-inch meter for the residential class and is designing and building its water
system to meet the water usage demands for those customers. The water usage demand
costs for a 3/4-inch meter are higher than those of a 5/8-inch X 3/4-inch meter. Therefore,
to ensure that Perkins Water recovers the costs associated with designing and building its
system to meet  the demands of its  largest  customer  class (i.e. ,  the 3/4-inch meter
residential customer), Staff set the 5/8-inch x 3/4-inch meter rate the same as that of the
3/4-inch meter.
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Perkins Utility rates are flat monthly fees that vary by meter size as shown on
Schedule CSB-WW5. Staff added a flat fee for the 5/8-inch X 3/4-inch meter to be
consistent with Staff" s addition of this meter size for Perkins Water.

Service Charges

Sta ff  r eviewed
recommends adoption.

the Per kins Companies' proposed service charges and

Recommendations

Staff recommends :

1. Staff recommends that approval of the Perkins Companies' CC&Ns be made
condit ional upon the Perkins Companies obta ining Staffs  recommended
capital structure by the end of the fifth year of operation.

2. Approval of the Staff recommended rates and charges as shown in Schedules
CSB-WW5 and CSB-W5. In addition to collection of its regular rates, the
Perkins Companies may collect from their customers a proportionate share of
any privilege, sales or use tax.

The Perkins Companies be ordered to notify the Commission, through Docket
Control, within 15 days of providing services to their first customers.

4. The Perkins Companies be required to file rate applications no later than six
months following the fish anniversary of the dates the Companies begin
providing service to their first customers.

The Perkins Companies be required to maintain their books and records in
accordance with the National Association of Regulatory Utility
Commissioners Uniform System of Accounts for  Water  and Wastewater
Utilities.

3.

5.

6. T he P er k ins  C omp a n ies  b e  r equ i r ed  t o use t he dep r ec ia t ion r a t es
recommended by Staff for water and wastewater utilities as recommended in
the Engineering Report.
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Schedule CSB-WW1
Page 1 of 2

RRQUECrED REVENUE REQUIREMENT

COMPANY
ORIGINAL

COMPANY STAFF
ORIGINAL

STAFF

DESCRIPTION VALUE VALUE

Adjusted Rate Base $ 5,598,332 $ 5,598,332 $ 8,050,058 $ 8,050,058

Adjusted Operating Income (Loss) $ 580,333 $ 580,333 $ 580.333 $ 580.333

Current Rate of Return (L2 / L1) 10.37% 10.37% 7.21%

Required Rate of Return 10.37% 10.37% 7.21%

Required Operating Income (L1 * L4) s 580,333 $ 580,333 580.333 580.333

Operating Income Deficiency (L5 - L2) $ $ 0 0

Gross Revenue Conversion Factor 1 .6285 1 .6286 1 .6286 1 .6286

Required Revenue Increase (L7 * LE) $ $

Fifth Year Revenue $ 2,419,129 $ 2,419,129 $ 2,419,129 $ 2,419,129

10 Proposed Fifth Year Revenue (LB + L9) $ 2,419,129 $ 2,419,129 $ 2,419,129 $ 2,419,129

11 Required Increase in Revenue (%) 0.00% 0.00% 0.00% 0.00%



STAFF
Recommended

Fifth Year
Staff as Adjusted

! L

Perklns Mountain Utility
Docket No. $W-20379A-05-0489
Projected Fifth Year of Operation

wnna r a
Do \ \ v aEi3

" *by v \
QM § \\ 88 U

Schedule CSB-WW1
Page 2 of 2

LINE (B) 163 (D)
no. DESCRIPTION

1
2
3
4
5
6

Calculation of Gross Revenue Conversion Factor
Revenue
Uncollectible Factor (Line 11)
Revenues (L1 - LE)
Combined Federal and State Tax Rate (Line 17) + Property Tax Factor (Line 22)
Subtotal (LE . LE)
RevenueConverslon Factor (L1 I Ls)

1000000%
0.0000%

100.0000%
38.5989%
61 .4011%
1 .628635

7
8
9
10
11

Calculation of Uncollectible Factor
Unity
Combined Federal and State Tax Rate (Line 17)
One Minus Combined Income Tax Rate (L7 - L8 )
Uncollectible Rate
Uncollectible Favor (LE * L10 )

100.0000%
38.5989%
81 .4011%
0.0000%
0.0000%

12
13
14
15
16
17

Calculation of Effective Tax Rate:
Operating Income Before Taxes (Arizona Taxable Income)
Arizona State Income Tax Rate
Federal Taxable Income (L12 - L13)
Applicable Federal Income Tax Rate (Line 44)
Effective Federal Income Tax Rate (L14 x L15)
Combined Federal and State Income Tax Rate (L13 +L16)

100.0000%
6.9680%

93.0320%
34.0000%
31 .G309%
38.5989%

100.0000%
3B.5989%
61 .4011 %
0.0000%
0.0000%

18
19
20
21
22
2 3

Calculation of Effective Prove/tv Tax Factor
Unity
Combined Federal and State Tax Rate (Line 17)
One Minus Combined Income Tax Rate (L18 - L19)
Property Tax Factor (All-16, L24)
Effective Properly Tax Factor (L 21 ' L 22)
Combined Federal and State Tax and Property Tax Rate (L17+L22) 38 .5989%

$
$

580.333
580,333

24
25
26

Required Operating Income
Adjusted Fifth Year Operating Income (Loss)
Required Increase in Operating Income (L24 - L25) $ O

s
$

364,817
364,817

27
28
29

Income Taxes on Recommended Revenue (Col. (D), L52)
Income Taxes on Fiflh Year, Staff Adjusted Revenue (Col. (B), L52)
Required Increase in Revenue to Provide for Income Taxes (L27 - L2B) s o

$ 2,419. 129
0,0000%

$
$

30
31
32
33
34

Recommended Revenue Requirement
Uncollectible Rate (Line 10)
Uncollectible Expense on Recommended Revenue (L24 ° L25)
Adjusted Fifth Year Uncollectible Expense
Required Increase in Revenue to Provide for Uncollectible Exp. (L32 - L33) $

35
CB
37

$
$

G9,200
69,200

Property Tax with Recommended Revenue
Property Tax on Fifth Year, Staff Adjusted Revenue
Increase in Property Tax Due to Increase in Revenue $

38 Total Required Increase in Revenue (L26 + L30 + L34+L37) $ 0

$
$
$
s

2,419,129
1 ,473,979

$
$

$
(0) $

$
$

2,419,129
1,473,979

945,150
6,9680%

945,150
6.9680%

$ 85,858 $ 65,858
$
$
$
$
$
$

879,292
7,500
e,2s0
a,5o0

91 ,650
1B5,059

$
$
$
$
$
$

879,292
7,500
8.250
a,s0o

91 ,650
185,059

39
40
41
42
43
44
45
46
47
48
49
50
51
52

Ca/culafion of Income Tax:
Revenue
Operating Expenses Excluding Income Taxes
Synchronized Interest (L47)
Arizona Taxable Income (L3G . L317- L38)
Arizona State Income Tax Rate
Arizona Income Tax (L39 x L40)
Federal Taxable Income (L33 - L35)
Federal Tax on First Income Bracket ($1 - $50,000) @ 15%
Federal Tax on Second Income Bracket ($50,001 - $75,000) @ 25%
Federal Tax on Third Income Bracket ($75,001 - $100,000) @ 34%
Federal Tax on Fourth Income Bracket ($100,001 $335,000) @39%
Federal Tax on Fifth Income Bracket ($335,001 -$10,000,000) @34%
Total Federal Income Tax
Combined Federal and State Income Tax (Las + L42)

$
$

298,959
364,817

$
$

298,959
364,817

53 Applicable FederalIncome Tax Rate [CoI. (D), L42- Col. (B), L42] / [CoI.(C), L36 - Col.(A).L36] 34.0000%

$ 7,066,224
0.00%

54
55
56

Calculation of Interest Synchronization:
Rate Base
Weighted Average Cost of Debt
Synchronized Interest (L45 X L46) $



Total Additions $ 0 $ 0 $ 0$ 0 $0$0 $ 0

$81,158 $5,598,332 $2,451 ,726R a t e B ase $4,082,178($16s,a04)$201,906

\

Perkins Mountain Utility
Docket No. SW-20379A-05-0489
Projected Fifth Year of Operation

Schedule CSB - WW2
Page 1 of 7

PROJECTED ORIGINAL COST RATE BASE

Per
Company

Year 1

Per
Company

Year 2

Per
Company

Year 3

Per
Company

year 4

Per
Company

Year 5
Staff

Adjustments
Staff

Adjusted

Plant in Service $ 4,597,075 $  7 , 7 6 1 , 4 7 5  $ 9,379,800 $16,427,875 $18 , 833950 $
0

350,000 $18,893,950

Less:
Acc um. Depreciation 117,010 398,353 744,501 1,267,048 1,972,485 0 A $1 ,972,485

I
Less:

Net Plant $4,480,065 $7,363,122 $8,635,299 $15,160,827 $16,571 ,465 $350,000 $16,921,465 I

Advances in Aid of Constr (net of refunds)
Servioe Line Adv (net of refunds)

$ 4,278,159
0

$ 7,281,954
0

$ 8,803,603
0

$ 11,078,649
0

$10,973,133
0

$ (2,566,2 ' /9)
0

$ 8,406,854
0

Net Advanoes $4,278,159 $7,281,964 $8,803,603 $11,078,649 $10,973,133 ($2,566,279) $8,406,854

Contributions In Aid of Construction (CIAC)
Hook-up Fees
Other CIAC

$
$

$
$

$
$

$
$

$
$

$
$ 350,000 $

$ 0
350,000

Total CIAC $ $ $ $ $ $ 350,000 $ 350,000

$0 $0 $ 0 $ 0 $0 114,553

$4,278,159 $7,281 ,964 $8,803,603 $11,078,649 $10,973,133 ($2,101 ,726)

$114,553

$8,871,407 I

$ 0 $ 0 $ 0 $ 0 $ 0 $0 $ 0

Less:
Customer Deposits

|  Total  Deduct ions

Plus:
Cash Work ing Capital

Materials and Supplies Inventory 0 0 0 0 0 0 0

Prepayments 0 0 0 0 0 0 0
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Perkins Mountain Utility
Docket No. $W-20379A-05-0489
Projected Fifth Year of Operation

188 xmcrwwxa $TA7iE!i1IE£4l

Schedule C SB-W W 3
Page 1 of  3

[A] [8] [D] [E]

LINE
n o . DESCRIPTION

FIFTH YEAR
C OM PAN Y
AS F ILED

STAFF
FIFTH YEAR

ADJUSTMENTS

[C]
ST AF F

F I F rH  YEAR
A S

ADJUSTED

ST AF F
R EC OM M EN D ED

C H AN GES
ST AF F

R EC OM M EN D ED

2,419,129 $ 0 2,419,129
REVENUES!

Flat Rate Revenue
Eff luent Revenue

Other Operat ing Revenue
T o t a l Operating R ev enues

$
$
$
$ 2,419,129

$
$
$
$

$2,419,129
$ _
$ _
$2 , 4 t 9 , 129

$
$ 0

$
$
$
$ 2,419,129

OPERA TING EXPENSES:

(0) $

Salaries and Wages $
Employee Pens ions and Benef i ts  $
Sludge Removal Expense $
Purchased Power $
Fuel for Power Production $
Chemicals $
Materials and Supplies $
Contract Services, Engineering $
Contract Services, Accounting $
Contract Services, Legal $
Contract Services, Management $
Contract Services, Testing $
Contract  Services,  Administrat ive $
Contract Services, Billing $
Rental of Building/Property $
Rental of  Equipment $
Transportat ion Expense $
Insurance, Vehicles $
Insurance, General Liability $
insurance,  Workman's Comp $
Bad Debt Expense $
Miscellaneous Expense $
Deprec net of Amort of CIAC $
Property Taxes $
Payroll Taxes $
Income Taxes $
Rounding $

173,139
41 ,553
7,738

257,168
563

38,690
5,500
2,251
5,628
5,628

11,255
4,502

33,765
30,846
13,506
1,126

22,454
4,491
3,377
3,377

12,096
3,377

705,437
69,200
17,314

364,817
(2)

$
$
$
$
$
$
$
$
$
s
$
$
$
$
$
$
$
$
$
$
as
$
$
$
$
$
$

0

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
s
s
$
$
s
$
$
$
$
$

173,139
41 ,553
7,738

257,168
563

38,690
5,500
2,251
5,628
5,628

11,255
4,502

33,765
30,846
13,506
1,126

22,454
4,491
3,377
3,377

12,096
3,377

705,437
69,200
17,314

364,817
(2)

$ 0

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

173,139
41 ,553
7,738

257,168
563

38,690
5,500
2,251
5,626
5,626

11,255
4,502

33,765
30,846
13,506
1,126

22,454
4,491
3,377
3,377

12,096
3,377

705,437
69,200
17,314

364,817
(2)

1
2
3
4
5
6
7
8
g

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

T ot a l  Opera t ing  Ex pens es
Opera t ing  I nc om e (Los s )

$
$

1,8381796
580,333

$
$

0
(0)

$1,838,796
$  5 8 0 , 3 3 3

$
$

o
(0)

$
$

1 ,B38,796
580,333



(0) s 580133321s,04s $ 580,333 sNET INCOME/(LOSS) s (207,289) s (234,285) s 47,2es s

Perkins Mountain Utility
Docket No. SW-20379A-05-0489
Projected Fifth Year of Operation

Schedule CSB - WWW
Page 2 of 3

PRQJECTED STATEMENT OF OPERATING INCOME

Per
Company

Year 1

Per
Company

Year 2

Per
Company

Year 3

Per
Company

Year 4

Per
Company

Year 5
Staff

Adjustments
Staff

Adjusted

Revenues:
Flat Rate Revenues
Establishment Charges
Other Operating Revenue

$
$
$

57,347 403,537 895,093$
$
$

$
$
$

$
$
$

1,590,133 $2,419,129
$
$

$
$
$

$ 2,419,129
$ -

$

Total Operating Revenue $ 57,347 $ 403,537 $ 895,093 $ 1,590,133 $2,419,129 $ $ 2,419,129

125,840
30,202

959
62,274

515
4,795
4,000
2,060
5,150
5,150

10,300
4 ,1z0

30,900
4 146

$
$
$
$
$
$
$
$
$
$
$

Operating Expenses:
Salaries and Wages
Employee Pensions and Benefits
Sludge Removal Expense
Purchased Power
Fuel for Power Production
Chemicals
Materials and Supplies
Contract Sewioes, Engineering
Contract Services, Accounting
Contract Sewioes, Legal
Contract Services, Management
Contract Services, Testing
Contract Sewioes, Administrative
Contract Sewioes, Billing
Rental of Building/Property
Rental of Equipment
Transportation Expense
Insurance, Vehicles
Insurance, General Liability
Insurance, Workman's Comp
Bad Debt Expense
Miscellaneous Expense
Depreciation net of Amortization of CIAC
Property Taxes
Payroll Taxes
Income Taxes
Rounding

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

60,500
14,520

104
11,656

250
518

2,000
1,000
2,500
2,500
5,000
2,000

15,000
456

6,000
500

7,500
1,500
1,500
1,500

287
1,500

117,010
3,235
6,050

5 0

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

$
$
$
$
$
$
$
$
$
$
$
$
$

Y $
12,360 $

1,030 $
15,450 $
3,090 $
3,090 s
3,090 $
2,018 $
3,090 $

281,342 $
10,218 $
12,584 $

50 $

( 1 )  $

160,077 $
38,418 $
2,578 $

108,824 $
530 $

12,891 $
4,500 $
2,122 $
5,305 $
5,305 $

10,609 $
4,244 $

31,827 $
10,698 $
12,731 $

1,061 $
21,165 $
4,233 $
3,183 $
3,183 $
4,475 $
3,183 $

346,148 $
21,218 $
16,008 $
13,310 $

( 1 )  $

166,480
39,955

4,931
176,463

546
24,654

5,000
2,185
5,464
5,464

10,927
4.371

32,782
19,908
13,113

1,093
21 ,800

4.360
3.278
3.278
7,951
3,278

522,547
40,822
16,648

174,789

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

173,139 $
41,553 $

7,738 $
257,168 $

563 $
38,690 $
5,500 $
2,251 $
5,628 $
5,628 $

11,255 $
4,502 $

33,765 $
30,846 $
13,506 $

1,125 $
22,454 $
4,491 $
3,377 $
3,377 $

12,096 $
3,377 $

705,437 $
69,200 $
17,314 $

364,817 $

( 2 )  $

(0)

0

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

173,139
41,553

7,738
257,168

5 5 3
38,690

5,509
2,251
5 ,628
5,628

11255 .
4 ,502

33,765
30,846
13,506

1 ,126
22,454

4,491
3,377
3,377

12,096
3,377

705,437
B9,200
17,314

364,817

(2)

Total Operating Expenses $ 264,636 $ 837,822 $ 847,825 $ 1,312,087 $1,838,796 $ 0 $ 1,838,796

OPERATING INCOMED(LOSS) $ (207,289) $ (234,285) $ 47,268 s 278,046 $ 580,333 $ (0) s sso,3s:s |

Other Income/(Expense):
419 Interest and Dividend Income
421 Non-Utility Income
427 Interest Expense

XX Reserve/Replaoement Fund Deposit
426 Miscellaneous Non-Utility Expense

$
$
$
$
$

$
$
$
$
$

$
$
$
$
$

$
$
$
$
$

$
$
$
$
$

$
$
$
$
$

$
$
$
$
$

Total Other Income/(Expense) $ $ $ $ $ $ $



LINE
no. DESCRIPTION

STAFF
AS ADJUSTED

STAFF
RECOMMENDED

69,200

¢

Perkins Mountain Utility
Docket No. SW-20379A-05-0489
Projected Fifth Year of Operation

Schedule CSB-WW3
Page 3 of 3

PROJECTED PROPERTY TAX EXPENSE

[A] [B]

$
$
$

895,093
1,590,133
2,419,129

$
$
$

895,093
1 ,590,133
2,419,129

4,904,355
3

4,904,355
3
1 ,634,785
2
3,269,570

40,000
11 ,200

3,298,370
20.00%

659,674
10.490000%

1,634,785
2

3,269,570
40,000
11,200

3,298,370
20.00%

659,674
10.4900%

69,200

(0)

1
2
3
4
5
6
7
8
9

10
11
1 2
13
14
15
16
17
18
19
20
21

Company Projected 3rd Year Revenue
Company Projected 4th Year Revenue
Company Projected 5th Year Revenue
Not Used
Subtotal
Number of Years
Three Year Average (Line 5 / Line 6)
Department of Revenue Mutilplier
Revenue Base Value (Line 7 * Line 8)
Plus: 10% of CWIP
Less: Net Book Value of Licensed Vehicles
Full Cash Value (Line 9 + Line 10 - Line 11)
Assessment Ratio
Assessment Value (Line 12 * Line 13)
Composite Property Tax Rate - Statewide Rate
Staff Fifth Year Adjusted Property Tax Expense (Line 14 * Line 15)
Company Proposed Property Tax
Staff Test Year Adjustment (Line 16 - Line 17)
Property Tax - Staff Recommended Revenue (Line 14 * Line 15)
Staff Fifth Year Adjusted Property Tax Expense (Line 18)
Increase in Property Tax Due to Increase in Revenue Requirement

69,200
69,200

22
23
24

Increase in Property Tax Due to Increase in Revenue Requirement (Line 21)
Increase in Revenue Requirement
Increase in Property Tax Per Dollar Increase in Revenue (Line 22 I Line 23)

1

0.000000%
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Proposed Rates

Company Staff

Proposed Rates
Company Staff

Perkins Mountain utility
Docket No. SW-20379A-05-0489
Projected Fifth Year of Operation

Schedule CSB-WW5

RATE DESIGN

Residential Service - Per Month
5/8" X 3/4" Meter

3/4" Meter
1" Meter

1%" Meter
2" Meter
3" Meter
4" Meter
6" Meter
8" Meter

N/A
$ 75.00
$ 88.00
$ 250.00
$ 400.00
$ 750.00
$1,250.00
$2,500.00
$4,000.00

$ 75.00
$ 75.00
$ 88.00
$ 250.00
$ 400.00
$ 750.00
$1,250.00
$2,500.00
$4,000.00

Effluent Sales
Treated Effluent per acre foot (for general irrigation)
Treated Effluent per 1,000 gallons (for general irrigation)

$
$

200.00
0.61

$
$

200.00
0.61

Service Charges
$ 30.00

40.00
$ 30.00

40.00
* *

30.00
25.00

1.50%
1.50%

30.00
25.00

t.50%
1.50%

Establishment (a)
Establishment (After Hours) (a)
Re-Establishment (Within 12 Months)
Reconnection (Delinqent) (a)
NSF Check Charge (a)
Deferred Payment (Per Month)
Late Payment Penalty (Per Month)
Deposit Interest
Deposit
Moving service at customer request

* *

* *

***

* *

* *

***

(a) Collected only if customer is not also a water customer.
* Per Commission Rule R14-2-603D

** Per Rule R14-2-603B - Months off system times monthly minimum
*** Cost to include parts, labor, overhead, and all applicable taxes, including

income tax if applicable



Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected Fifth Year of Operation

Schedule CSB W-1
Page 1 of  2

:man REVENUE REQEIIREMENT

COMPANY
ORIGINAL

COMPANY STAFF
ORIGINAL

STAFF

DESCRIPTION VALUE VALUE

Adjusted Rate Base $ 5,683,250 $ 5,683,250 $ 8,272,134 s 8,272,134

Adjusted Operating Income (Loss) $ 616,445 $ 616,445 $ 610.792 $ 610792

Current Rate of Return (LE / L1) 10.85% 10.85% 7.383727% 7.38%

Required Rate of Return 10.85% 10.85% 7.38% 7.38%

Required Operating Income (LI * L4) $ 616,445 $ 616.445 610.792 610.792

Operating Income Deficiency / Excess (L5 - LE) $ $ 0 0

Gross Revenue Conversion Factor 1 .6286 1 .6286 1 .6286 1 .6286

Required Revenue Increase / Decrease (L7 * LE) $

Fifth Year Revenue $ 2,183,026 $ 2,183,026 $ 2,183,026 $ 2,183,026

10 Proposed Fifth Year Revenue (L8 + LE) $ 2.183.026 S 2,183,026 $ 2.183_026 $ 2,183,026

11 Required Increase in Revenue (%) 0.00% 0.00% 0 0 0 % 0.00%



STAFF
Recommended

Fifth Year
Staff as Adjusted

a

Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected Fifth Year of Operation

pnosscrs co Rawls

Schedule CSB W-1
Page 2 of 2

(A) (B) (C) (D)LINE
no . DESCRIPTION

1
2
3
4
5
6

Ca/cu/afion of Gross Revenue Conversion Factor
Revenue
Uncollectible Factor (Line 11)
Revenues (L1 . L2)
Combined Federal and State Tax Rate (Line 17) + Property Tax Factor (Line 22)
Subtotal (LE - LE)
Revenue Conversion Factor (L1 I Ls)

100.0000%
0.0000%

100.0000%
385989%
61 .4011 %
1.628635

7
8
9

10
11

CalculatiOn of Unto//edib/e Factor:
Unity
Combined Federal and State Tax Rate (Line 17)
One Minus Combined Income Tax Rate (L7 - L8 )
Uncollectible Rate
Uncollectible Factor (LE ' L10 )

100.0000%
38.5989%
61 .4011%

0.0000%
0.0000%

12
13
14
15
16
17

Calculation of Erective Tax Rate:
Operating Income Before Taxes (Arizona Taxable Income)
Arizona State Income Tax Rate
Federal Taxable Income (L12 . L13)
Applicable Federal Income Tax Rate (Line 44)
Effective Federal Income Tax Rate (L14 x L15)
Combined Federal and State Income Tax Rate (L13 +L16)

100.0000%
6.9680%

93.0320%
34.0000%
31 .S309%
38.5989%

100.0000%
38.59B9%
61 .401 t%

0.0000%
0,0000%

18
19
20
21
22
23

Cdcu/ation of Effective Pmoertv Tax Factor
Unity
Combined Federal and State Tax Rate (Line 17)
One Minus Combined Income Tax Rate (L1B . L19)
Property Tax Factor (Alt-16, L24)
Effective Property Tax Factor (L 21 ° L 22)
Combined Federal and State Tax and Property Tax Rate (L17+L22) 38.5989%

$
$

610,792
610,790

24
25
26

Required Operating Income
Adjusted Fifth Year Operating Income (Loss)
Required Increase in Operating Income (L24 - L25) $ 2

$
$

383.964
sas,9es

27
28
29

Income Taxes on Recommended Revenue (Col. (D), L52)
Income Taxes on Fifth Year, SIaf1 Adjusted Revenue (Col. (B), L52)
Required Increase in Revenue to Provide for Income Taxes (L27 - L2B) $ (1)

$ 2,183,026
0.0000%

$
$

30
31
32
33
34

Recommended Revenue Requirement
Uncollectible Rate (Line 10)
Uncollectible Expense on Recommended Revenue (L24 ' L25)
Adjusted Fifth Year Uncollectible Expense
Required Increase in Revenue to Provide for Uncollectible Exp. (L32 - L33) $

$
$

1s1.186
61.186

35
36
37

Property Tax with Recommended Revenue
Property Tax on Fifth Year, Staff Adjusted Revenue
Increase in Property Tax Due to Increase in Revenue $

38 Total Required Increase in Revenue (L26 + L30 + L34+L37) $ 1

s
s
s
$

2,183,026
1,188,259

$
$ 2

$
$
$
s

2,183,026
1,188,271

994,757
6.9680%

994,755
6.9680%

$ 69,315 $ 69,315
$
s
$
s
$
s

925,442
7,500
6.250
8,500

91,650
200,750

$
$
$
$
$
$

925,440
7,500
8.250
8.500

91,050
200,750

39
40
41
42
43
44
45
48
47
48
49
50
51
52

CalculatiOn of Income Tax:
Revenue
Operating Expenses Excluding Income Taxes
Synchronized Interest (L47)
Arizona Taxable Income (L38 . L317- L38)
Arizona State Income Tax Rate
Arizona Income Tax (L39 x L40)
Federal Taxable Income (L33 . L35)
Federal Tax on First Income Bracket ($1 - $50,000) @ 15%
Federal Tax on Second Income Bracket ($50,001 - $75,000) @ 25%
Federal Tax on Third Income Bracket ($75,001 - $100,000) @34%
Federal Tax on Fourth Income Bracket ($100,001 . $335_000) @ 39%
Federal Tax on Fifth Income Bracket ($335,001 -$10,000,000) @34%
Total Federal Income Tax
Combined Federal and State Income Tax (L35 + L42)

$
$

314,650
383,965

$
$

314,650
383,964

53 Applicable Federal Income Tax Rate [Col (D). L42 - Col. (B), L42] / [CoI. (C), L36 - Col (A). L36] 34.0000%

$ 5,922,053
0.00%

54
55
55

Calculation of Interest Svnchronizafion:
Rate Base
Weighted Average Cost of Debt
Synchronized Interest (L54 X L55) $



Total Additions $0 $0 $0$0 $0 $0 $0

$218,949 $2,588,884 $8,272,134$167,636 (s1sa,s92) sa,ss2,144 $5,683,250Rate Base

I |

Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected Fifth Year of Operation

Schedule CSB - W2
page 1 of 7

PROJECTED ORIGINAL COST RATE BASE

Per
Company

Year 1

Per
Company

Year 2

Per
Company

Year 3

Per
Company

Year 4

Per
Company

Year 5
Staff

Adjustments Ref
StaH as

Adjusted

$4,731,125 $9,721,025 $11,783,167 $14,861,208 $19,192,350 $65,000 $19,257,350Plant in Service

Less:
Acc um.Depreciation

| Net Plant

102,170 399,473 817,145 1,300,417 1,895,519

$4,628,955 $9,321,552 $10,966,021 $13,560,791 $17,296,831

0

$65,000

$1,895,519

$17,361,831 I

Less:
Advances in Aid of Constr (net of refunds)
Meter and Service Line Adv (net of refunds)

4,415,005
0

9,153,036
880

11,096,301
3,112

9,599,815
8,832

11,598,613
14,968

($2,703,437)
0

$8,895,176
14,968

Total Advances

ContributionsGross (Land & Land Rights)
Less:
Amortization of CIAC

$4,415.006 $9,153,918 $111099,413

$0 $0 $0

0 0 0

$0 $0 $0

$9,608,647 $11,613,581

so $0

0 0

$0 $0

($2,703,437)

$65,000

0

$55,000

$8,910,144

$65,000

0

$65,000Net CIAC

0 0 0

$4,415,006 $9,153,916 $11,099,413

0 0

$9,608,647 $11 ,G13,581

114,553

($2,523,884)

$114,553

$9,089,697 I

Less:
Customer Deposits

| Total Deductions

Plus:

Working Capital $0 $0 $0 $0 $0 $0 $0
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Perkins Mountain Water Company
Docket No. W-20380A-05-0488
Projected Fifth Year of Operation

PRGJ ECTFD opaRATln¢;ncomE STATEMENT Y aA »R  A N N  ST A F f  R EGGM I VI EN D ED

Schedule CSB-W3
Page 1 of 3

[A] [Bl [D] [E]

LINE
C OM PAN Y

FIFTH YEAR
AS F ILED

STAFF
ADJUSTMENTS

[C ]
F I F rH  YEAR

A S
AD J U ST ED
BY STAFF

STAFF
R EC OM M EN D ED

C H A N GES

STAFF
R EC OM M EN D ED
TOTAL REVENUENO. DESCRIPTION

2,153,236
29,790

0 2,153,236
29,790

$
$
$

1
2
3
4

REVENUES:
Water Sales
Establishment Charges
Other Operat ing Revenue

Total  Operating Revenues 2,183,026

$2,153,236
$29,790

$ 0
2,183,026 0 2,183,026

0

0 (1)

136,873
32,850

119,341
15,204
5,500
2,251
5,628
5,828

11 ,255
9,195

108,883
13,506
1 ,126

22,454
4,491
3,377
3,377
3,065

10,915
3,377

595,102
61,186
13,687

383,964

$  1 3 6 , 8 7 3
$ 32,850
$  1 1 9 , 3 4 1
$ 15,204
$ 5,500
$ 2,251
$ 5,628
$ 5,628
$ 11,255
$ 9,195
$  1 0 8 , 8 8 3
$ 13,506
$ 1,126
$ 22,454
$ 4,491
$ 3,377
$ 3,377
$ 3,065
$ 10,915
$ 3,377
$  5 9 5 , 1 0 2
$ 61,186
$ 13,687
$  3 8 3 , 9 6 5
$

5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

OPERA TING EXPENSES:
Salaries and Wages $
Employee Pensions and Benef i ts  $
Purchased Power $
Chemicals $
Materials and Supplies $
Contract Services, Engineering $
Contract Services, Accounting $
Contract Services, Legal $
Contract Services, Management $
Contract Services, Testing $
Contract Services, Other $
Rental of Building/Property $
Rental of Equipment $
Transportat ion Expense $
Insurance, Vehicles $
Insurance, General Liability $
Insurance,  Workman's Comp $
Water Conservat ion $
Bad Debt Expense $
Miscellaneous Expense $
Depreciat ion net of Amort izat ion c $
Property Taxes $
Payroll Taxes $
Income Taxes $
Rounding $

T ot a l  Opera t ing  Ex pens es
Opera t ing  I nc om e (Los s )

136,873
32,850

119,341
15,204
5,500
2,251
5,628
5,628

11 ,255
9,195

108,B83
13,506
1 ,125

22,454
4,491
3,377
3,377
3,065

10,915
3,377

595,102
el ,1 ah
13,687

383,965
(2)

1 ,572,234
610,792

o
(0)

1 ,572,236
610,790

(1)
1

1,572,235
610,791



s 610,792OPERATING INCOME/ LOSS (0)$ (187,878) s (278,698) $ (33,472) $ 276,410 $ 610,792 $

w$s1s.445(s1s5,s5sl ($272,0ss) <s2z,47s) $2s5,essNET INCOME/(LOSS) ($0)

»

Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected Fifth Year of Operation

Schedule CSB - WE
Page 2 of 3

PROJECTED STATEMENT OF OPERATING INCOME

Per
Company

Year 1

Per
Company

Year 2

Per
Company

Year 3

Per
Company

Year 4

Per
Company

Year 5
Staff

Adjustments
Staff as
Adjusted

Revenues:
Water Sales
Establishment Charges
Other Operating Revenue
Total Operating Revenue

$
$
$
$

30,015
4,500

$ 276,340 s 729,922
$ 11,610 s 21,150

_ $ - $ -

34,515 $ 287,950 $ 751,072

$1,378,409
$ 24,900
$ -

$1,403,309

$ 2,153,236
$ 29,790
$ _

$ 2,183,026

$
$
$
$

$ 2,153,236
$ 29,790
$ _

$ 2,183,026

Operating Expenses:
Salaries and Wages
Employee Pensions and Benefits
Purchased Power
Chemicals
Materials and Supplies
Contract Services, Engineering
Contract Services, Accounting
Contract Services, Legal
Contract Services, Management
Contract Services, Testing
Contract Services, Other
Rental of Building/Property
Rental of Equipment
Transportation Expense
Insurance, Vehicles
Insurance, General Liability
Insurance, Workman's Comp
Water Conservation
Bad Debt Expense
Miscellaneous Expense
Depreciation net of Amortization of CIAC
Property Taxes
Payroll Taxes
Income Taxes
Rounding

102,960
24,710
14,926

1,902
4,000
2,060
5,150
5,150

10,300
1,611

35,689
12,360

1,030
15,450

3.090
3.090
3,090

537
1,440
3.090

297,303
7.364

10,296
5 0

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$ 0

$ 49,500 $
$ 11,880 $
$ 1,616 $
$ 206 $
$ 2,000 $
$ 1,000 $
$ 2,500 $
$ 2,500 $
$ 5,000 $
$ 225 $
$ 15,450 $
$ 6,000 $
$ 500 $
$ 7,500 $
$ 1,500 $
s 1,500 $
$ 1,500 $
$ 150 $
$ 173 $
s 1,500 $
$ 102,170 $
s 3,024 $
$ 4,950 $
$ 50 $
$ (1)  $
$ 222,393 $ 566,648

$ 126,547 $
$ 30,371 $
$ 39,927 $
$ 5,087 $
$ 4,500 $
$ 2,122 $
$ 5,305 $
$ 5,305 $
$ 10,609 $
$ 3,726 $
$ 51,331 $
$ 12,731 $
$ 1,061 $
$ 21,165 $
$ 4,233 $
$ 3,183 $
$ 3,183 $
$ 1,242 $
$ 3,755 $
$ 3,183 $
s 417.673 $
s 15,602 $
$ 12,655 $
$ 50 $
$ ( 2 )  $
$ 784,544 $ 1

131,609 $
31,586 $
76,135 $

9,700 $
5,000 $
2,185 $
5,464 $
5,464 $

10,927 $
6,216 $

77,625 $
13,113 $
1,093 $

21,800 $
4,360 $
3,278 $
3,278 $
2,072 $
7,017 $
3,278 $

483,271 $
35,507 $
13,161 $

173,761 $
(1)  $

,126,899 $

136,873
32,850

119,341
15,204

5,500
2,251
5,628
5,628

11,255
9,195

108,883
13,506

1,126
22,454

4,491
3.377
3.377
3.065

10,915
3,377

595,102
61.186
13,687

383,965

(2)
1,572,234 $ 0

$ 136,873
$ 32,850
$ 119,341
$ 15,204
$ 5,500
$ 2,251
$ 5,628
$ 5,828
$ 11,255
$ 9,195
$ 108,883
$ 13,506
$ 1,126
$ 22,454
$ 4,491
$ 3,377
$ 3,377
$ 3,065
$ 10,915
$ 3,377
$ 595,102
$ 61,186
$ 13,687
$ 383,965

$ (2)
$ 1,572,234

Other Income/(Expense):
419 Interest and Dividend Income
421 Non-Utility Income
427 Interest Expense

XX Reserve/Replacement Fund Deposit
426 Miscellaneous Non-Utility Expense

Total Other Income/(Expense)

$2,022
0
0
0
0

$2,022

$6,642
0
0
0
0

$6,642

$10,994
0
0
0
0

$10,994

$9,243
0
0
0
0

$9,243

$5,653
0
0
0
0

$5,653

$ 0
0
0
0
0

$ 0

$5,653
$0
$0
$0
$0

$5,653



LINE
no. DESCRIPTION

STAFF
AS ADJUSTED

STAFF
RECOMMENDED

Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected Fifth Year of Operation

Schedule CSB-W3
Page 3 of 3

PROJECTED PROPERTY TAX EXPENSE

[A] [B]

1
2
3
4

751 ,072
1,403,309
2,183,026

751,072
1 ,403,309
2,183,026

4,337,407
3

4,337,407
3
1 ,445,802
2
2,891 ,605

36,000
11 ,200

2,916,405
20.00%

583,281
10.490000%

1,445,802
2

2,891 ,605
36,000
11,200

2,916,405
20.00%

583,281
10.4900%

61,186
29,418
31 ,768

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21

Company Projected 3rd Year Revenue
Company Projected 4th Year Revenue
Company Projected 5th Year Revenue
Not Used
Subtotal
Number of Years
Three Year Average (Line 5 I Line 6)
Department of Revenue Mutilplier
Revenue Base Value (Line 7 * Line 8)
Plus: 10% of CWIP
Less: Net Book Value of Licensed Vehicles
Full Cash Value (Line 9 + Line 10 - Line 11)
Assessment Ratio
Assessment Value (Line 12 * Line 13)
Property Tax Rate (Statewide Rate)
Staff Fifth Year Adjusted Property Tax Expense (Lane 14 * Line 15)
Company Proposed Property Tax
Staff Fifth Year Adjustment (Line 16 - Line 17)
Property Tax - Staff Recommended Revenue (Line 14 * Line 15)
Staff Fifth Year Adjusted Property Tax Expense (Line 16)
Increase in Property Tax Due to Increase in Revenue Requirement

61,186
61,186

22
23
24

Increase in Property Tax Due to Increase in Revenue Requirement (Line 21 )
Increase in Revenue Requirement
Increase in Property Tax Per Dollar Increase in Revenue (Line 22 I Line 23)

1
0.000000%
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Proposed Rates

Company Staff

Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected Docket No.: WS-20543A-07-0435

Revised Schedule CSB-W5
Page 1 of 3

RATE DESIGN

Monthly Customer Charges
5/8" x 3/4" Meter

3/4" Meter
1" Meter

1%" Meter
2" Meter
3" Meter
4" Meter
6" Meter
8" Meter

N/A
35.00
46.00

115.00
184.00
345.00
575.00

1,150.00
1,840.00

$35.00
35.00
46;00

115.00
184.00
345.00
575.00

1,150.00
1 ,840.00

Gallons Included in Monthly Customer Charge 0 0

Commodity Charges - Per 1,000 Gallons of Usage

5/8-Inch x 3/4-Inch Meters
0 to 4,000 gallons
4,001 to 20,000 gallons
20,001 and above gallons

n/a
n/a
n/a

s
$
$

2.30
4.37
6.33

3/4-Inch Meters
0 to 4,000 gallons
4,001 to 20,000 gallons
20,001 and above gallons

$2.30
$4.37
$6.33

$
$
$

2.30
4.37
6.33

1-Inch Meters
0 to 4,000 gallons
4,001 to 20,000 gallons
20,001 and above gallons

$2.30
$4.37
$6.33

$
$
$

2.30
4.37
6.33

1 1/2 - Inch Meters
0 to 42,000 gallons
42,001 and above gallons

$4.37
$6.33

$
$

4.37
6.33

2-Inch Meters
0 to 63,000 gallons
63,001 and above gallons

$4.37
$6.33

$
$

4.37
6.33



-Proposed Rates-
Company Staff

Company Staff Proposed

Proposed Services Meters Total

Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected Fifth Year of Operation

Schedule CSB-W5
Page 2 of 3

RATE DESIGN
Continued

Commodity Charges - Per 1,000 Gallons of Usage

3-Inch Meters
0 to 120,000 gallons
120,001 and above gallons

$4.37
$6.33

$
$

4.37
6.33

4-Inch Meters
0 to 180,000 gallons
180,001 and above gallons

$4.37
$6.33

$$. 4.37
6.33

6-Inch Meters
0 to 207,000 gallons
207,001 and above gallons

$4.37
$6.33

$
$

4.37
6.33

8-Inch Meters
0 to 235,000 gallons
235,001 and above gallons

$4.37
$6.33

$
$

4;37
6.33

Monthly Service Charge for Fire Sprinkler
4-Inch or Smaller Connection
6-Inch Connection
8-Inch Connection

$28.75
$57.50
$92.00

(a)
(a)
(3)

(a) One percent (1 %) of monthly minimum for a comparable sized meter connection,
but no less than $5.00 per month. The service charge for fire sprinklers is only
applicable for service lines separate and distinct from the primary water service
line.

Service Line and Meter Installation Charges
5/8" X 3/4" Meter

3/4" Meter
N/A $ $ $

440
500
715

1,170
1,700
1,585
2,190
2,540
3,215
4,815
6,270

355
355
405
440
600
600
775
815

1,110
1 ,170
1 ,670
1,710

At cost
At cost

85
165
205
415
915

1 ,640
1 ,420
2,215
2,250
3,145
4,445
6, 180

At cost
At cost

440
520
610
855

1,515
2,240
2, 195
3,030
3,360
4,315
6,115
7,890

At cost
At cost

1" Meter
1%" Meter

2" Meter (Turbine)
2" Meter (Compound)
3" Meter (Turbine)
3" Meter (Compound)
4" Meter (Turbine)
4" Meter (Compound)
6" Meter (Turbine)
6" Meter (Compound)
8" Meter (Turbine)
8" Meter (Compound)

Cost (b)
Cost (b)

(b): Cost to include parts, labor, overhead, and
all applicable taxes, including income taxes.



Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected Fifth Year of Operation

Schedule CSB-W5
Page 3 of 3

RATE DESIGN
Continued

Service Charges
-Proposed Rates-

Company Staff
$ 30.00

50.00
$ 30.00

50.00
* *

40.00
25.00
30.00
30.00

1.50%
1.50%

40.00
25.00
30.00
30.00

1 .5G%
1.50%

Establishment
Establishment ( After Hours)
Re-establablishment (within 12 Months)
Reconnection (Delinquent)
NSF Check Charge
Meter Re-Read (if Correct)
Meter Test (If Correct)
Deferred Payment (Per Month)
Late Payment Penalty (Per Month)
Deposit Interest
Deposit
Moving meter/service at customer request

* *

* *

***

* *

* *

***

*

* *

***

Number of months off system times the monthly customer charge for meter size
Per Rule R14-2-403.B
Cost to include parts, labor, overhead, and all applicable taxes, including
income tax if applicable



ATTACHMENT E

MEMORANDUM

B1635m9 Chukwu
Executive Consultant IH
Utllltues Dlvl5lon

FROM: Barb Wells
InformatIon Tedmoloqy E5peclal15t
Utllntles Dwnslon

TMRLJ.- Del 5m1tl'1
Enqmeermq Superv isor

Utllltl65 Dlv l5Ion

DATE : M a r c h  1 7 .  2 0 0 8

RE PERKINS lwnumlu wma eomrnuv mock in. w-znaaun-05-04901
PERKINS M0llNTMII umlrv curarnnv [Il00KET 110.sw-2ua1sln-05-04891

[4TII nmfunrnl lfanl IIESUIHPTIUIII

The area requested by Perk ins Mountain for  a CC$N for  water and wastewater has
been b lotted us lnd a four th amended legal  deser lbt lon. This  legal  descr lbt lon changes
the areas requested for  a CC$N and an Order  Prel lmmary for  a CC$N. The entire
correct legal descr lbtlon is  attached and should be used nm place of the or ldlnal
deser lbtlon submitted with the abbl lcatlon, as well  as any subsequent amendments

Also attached are copies of the maps for  your f1 le5

Attachments

cc: Mr. Je f f rey  Crockett
Ms. Deb Fervor ( I ' lar ld Carr ied)
Mr .  Ma r l i n  Sc o t t  J r
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GOLDEN VALLEY SOUTH
CC & N BOUNDARY

LEGAL DESCRIPTION
[Revised 5-11-07]

TOWNSHIP 20 NORTH, RANGE18 WEST, G. & S.R.1VL. MOHAVE COUNTY, AZ:

SECTION 2, EXCEPT THE W2 NW4 NW4 NE4 NE4, & THE SE4 SE4;
SECTION 3,
SECTION 4,
SECTION 8; EXCEPT THE W2 NW4 NW4 NE4, & COMMENCING AT THE 'SOUTHWEST
CORNER OF SAID SECTION 8, THENCE SOUTH 89°35'26" EAST ALONG THE
SOUTHERLY LINE OF SAID SE§TI0N 8, A DISTANCE OF 56.87 FEET; i
THENCE NORTH 00°24'34" EAST, A DISTANCE OF 57.00 FEET TO THE POINT OF
BEGINNING :
THENCE NORTH 00°16'25" EAST, A DISTANCE OF 2347.54 FEET,
THENCE SOUTH 89°43'35" EAST, A DISTANCE OF 5222.04 FEET,
TI-IENCE SOUTH 00°12'30" WEST, A DISTANCE OF 653.72 FEET,
THENCE SOUTH 53°30'28" WEST, A DISTANCE OF 1123.72 FEET,
THENCE SOUTH 00°00'00" WEST, A DISTANCE OF 1030..80 FEET,
THENCE NORTH 89°36'50" WEST, A DISTANCE OF 1685.92 FEET,
THENCE NORTH 89°35'26" WEST, A DISTANCE OF 2641 .60 FEET TO THE POINT OF
BEGINNING; .
SECTION 9;
SECTION 10;
SECTION 11, EXCEPT THE SO SE4 SE4 SEE; 2'
SECTION 14, EXCEPT THE E2 NEW, THE NE4 SE4, THE E2 W2 SE4 SE4, & THE E2 SE4
SE4;
SECTION 16;

TOWNSHIP 21 NURTH, RANGE 18 WEST, G. & s.R.1vI., MOHAVE COUNTY, AZ;

SWF SECTION 34.

1988393.1



GOLDEN VALLEY SOUTH
ORDER PRELIMINARY
LEGAL DESCRIPTION

THAT PORTION OF SECTION 8, TOWNSHIP 20 NORTH, RANGE 18 WEST OF THE GILA
AND SALT RIVER BASE MERIDIAN, MOHAVE COUNTY, ARIZONA, DESCRIBED AS
FOLLOWS: . .

COMMENCING AT THE SOUTHWEST CORNER OF SAID SECTION 8, THENCE SOUTH
89°35'26" EAST ALONG THE SOUTHERLY LINE OF SAID SECTION 8, A DISTANCE OF
56.87 FEET,

THENCE NORTH 00'24'34" EAST, A DISTANCE OF 57.00 FEET TO TI-IE POINT OF
BEGINNING:

THENCE NORTH 00'16'25" EAST, A DISTANCE OF 2347.54 FEET,

THENCE SOUTH 89'43'35" EAST, A DISTANCE OF 5222.04 FEET;

TI-[ENCE SOUTH 00' l2'30" WEST, A DISTANCE OF 653.72 FEET;

THENCE SOUTH 53'30'28" WEST, A DISTANCE OF 1 123.72 FEET;

THENCE SOUTH 00'00l00" wEsT, A DISTANCE OF 1030.80 FEET;

THENCE NORTH 89°36'50" WEST, A DISTANCE OF 1685.92 FEET,

THZENCE NORTH 89°35'26" wE.sT, A DISTANCE OF 2641.60 FEET TO THE POINT OF
BEGINNING. :-

4-uv*



THE VILLAGES AT WHITE HILLS
CC & N SEWER./WATER BOUNDARY

LEGAL DESCRIPTION
[Revised 8-3-05]

TownsH1:p 27 NORTH, RANGE 20 WEST, G. & S.R.M., MOHAVE COUNTY, AZ;
SECTION 16, EXCEPT THE NW4 NE4, & THE ET NE4; . ,
WE WE SECTION 17;
SECTION 20;
SECTION 21, EXCEPT THE SW4, &, THE SO SW4 NW4;
SECTION 23, EXCEPT_THE.EQLLQ.WJNG DESCRIBED PARCEL OF LAND:
COMMENCING AT THE NORTHEAST CORNER OF SECTION 23; THENCE NORTH
89°37'39" WEST, 26.97 FEET TO THE POINT OF BEGINNING; TI-IENCE SOUTH 41°25'03"
EAST, 35.78 FEET; THENCE SOUTH 48°34'57" WEST, 599.97 FEET; THENCE NORTH
4I°25'03" WEST,~572.03 FEET; THENCE SOUTH 89°37'39" EAST, 804.69 FEET TO THE
pon~1T OFBEGINNING, . ,.--- "
ALL OP SECTION 30 LYING SOUTHERLY OF THE CENTERLINE OF WHITE HILLS
R0ADI(0_R_ 274/50-97) OF WHICH THE CENTERLINE IS DESCRIBED AS FOLLOWS:
COMMENCING AT THE NORTHWEST CORNER OF THE NORTHWEST QUARTER (NW
m OF SECTION 305 THENCE SOUTH 00°28'34" WEST, ALONG THE WESTERLY LINE
THEREOF, 1,493.03 FEET TO._THE POINT OF BEGINNING, THENCE NORTH 68°20.'45"
EAST, DEPARTING SAID WESTERLY LINE, 223.94 FEET; THENCE NORTH 67°59'58"
EAST, 3,686.73 FEET TO THE POINT OF TERMINATION, SAID POINT BEING ON THE
NORTHERLY LINE OF THE NORTHEAST QUARTER (NE W) OF SECTION 30, EXCEPT
THE SW4, & THE SW4 SE4;

TOWNSHIP 27 NORTH.RANGE 21 WEST. G. & s.R.1vI.,MOHAVE COUNTY, AZ:
A PORTION OF THE ET SECTION 25 DESCRIBED AS FOLLOWS: .
BEGINNING AT THE NORTHEAST CORNER OF THE SOUTHEAST QUARTER (SE m
OF SAID SECTION 25; THENCE SOUTH 00°28'58" WEST, ALONG THE EASTERLY LINE
THEREOF, 2,643.95'FEET TO THE SOUTHEAST CORNER OF SAID SOUTHEAST
QUARTER (SE W); TI-IENCE NORTH 89°33!42" WEST, ALONG THE SOUTHERLY LINE
TI-IEREOF, 164.23 FEET TO THE POINT OF CURVE OF A NON TANGENT CURVE TO
THE LEFT, OF WHICH THE RADIUS POINT LIES SOUTH 74°I4'59" WEST, A RADIAL
DISTANCE OF 5,821.58 FEET, SAID POINT BEING ON THE. EASTERLY RIGHT-OF-
WAY LINE OF U-S- HIGHWAY 95; THENCE NORTHERLY ALONG THE ARC, ALONG
SAID EASTERLY RIGHT-OF-WAY LINE, THROUGH A CENTRAL ANGLE OF 07°34'58",
770.46 FEET; THENCE NORTH 23°19'59" WEST, CONTINUING ALONG SAID .
EASTERLY R1GHT_0F,WAY LINE, 2,685.36 FEET TO THE CENTERLINE OF WHITE
HILLS ROAD (O.R. 274/50-97); THENCE NORTH 68°20'45" EAST, ALONG SAID
CENTERLINE, 1,632.40 FEET TO THE EASTERLY LINE OF THE NORTHEAST
QUARTER (NE W) OF SAID SECTION 25; THENCE SOUTH 00°28'34" WEST, ALONG
SAID EA~STERLY LINE, I, 151 .09 FEET TO THE POINT. OF BEGINNING.

PAGE 2 OF 2



American General Life
Insurance Company

(DE Corp)

AIG Highstar Capital ll
Prism Fund, L.P.

(DE LP)

AIG Highstar Capital
ll, LP,

(DE LP)

Hydro Star Blocker LLC
(DE LLC)

Hydro Star InterCom LLC
(DE LLC)

Hydro Star, LLC

(DE LLC)

Hydro Star Holdings
Corp.oration

(DE Corp)

Utilities, Inc.

(IL Corp)

ATTACHMENT F

Indirect subsidiary

Indirect subsidiary

Indirect subsidiary
Investment Manager
by contract

Investors

AIG Highstar Capital ll
Overseas Investors

Fund, L.P.
(DE LP)
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Contact: Joe Norton
Director of Public Relations
(212) 770-3144

AIG HIGHSTAR CAPITAL ANNOUNCES THE ACQUISITION

OF UTILITIES, INC. FROM NUON

NEW YORK, May 18, 2005 - Hydro Star, LLC, a subsidiary of AIG Highstar Capital II,
L.P. and certain of its affiliates (Highstar II), has signed a definitive agreement to acquire
100% of the stock of Utilities, Inc. from a subsidiary of n.v. Nuon (Nuon). Hydro Star
and Nuon entered into a stock purchase agreement dated May 14, 2005.

Utilities, Inc. is a water and wastewater utility holding company based in
Northbrook, Illinois. It has almost 300,000 customers located in 17 states, with a
principal focus in the high growth areas of the Sunbelt.

Highstar II is a group of private equity funds that invest in infrastructure related
assets and businesses. Highstar II is sponsored by AIG Global Investment Group
(AIGGIG). AIGGIG member companies are subsidiaries of American International
Group, Inc. (AIG) _

Nuon is a large energy company based in the Netherlands, active in the
generation, marketing, sale and distribution of electricity, gas, and heat, as well as related
products and services. The divestment is in line with Nuon's strategy to concentrate its
energy business in The Netherlands, Belgium and Germany.

AIGGIG Chainman and CEO Win J. Neuter stated, "We have long considered
water infrastructure as an attractive investment opportunity and an excellent complement
to Highstar ITs existing energy infrastructure portfolio. Utilities, Inc. is a leader in this
industry and we are pleased that Highstar II has the opportunity to acquire this business
from Nuon."

The transaction for the purchase of Utilities, Inc. is expected to close in early
2006 and is subject to customary conditions, including the receipt of Hart Scott Rodi ro
approval and other regulatory approvals.

AIG Global Investment Group comprises a group of international companies
which provide investment advice and market asset management products and services to
clients around the world. AIGGIG member companies are subsidiaries of American
International Group, Inc. (AIG) .

-more-

AIG Companies'

x

78 Pine Street, Mew Yczrk, NY 40270



AIG Highstar Capital Announces Acquisition
May 18, 2005
Page 2

American International Group, Inc. (AIG) is the world's leading international
insurance and financial services organization, with operations in approximately 130
countries and jurisdictions. AIG member companies serve commercial, institutional and
individual customers through the most extensive worldwide property-casualty and life
insurance networks of any insurer. In the United States, AIG companies are the largest
underwriters of commercial and industrial insurance and AIG American General is a top
ranked life insurer. AIG's global businesses also include financial services, retirement
services and asset management. AIG's financial services businesses include aircraft
leasing, financial products, trading and market making. AIG's growing global consumer
finance business is led in the United States by American General Finance. AIG also has
one of the largest U.S. retirement services businesses through AIG SunAmerica and AIG
VALIC, and is a leader in asset management for the individual and institutional markets
with specialized investment management capabilities in equities, fixed income
alternative investments and real estate. AIG's common stock is listed on the New York
Stock Exchange, as well as the stock exchanges in London, Paris, Switzerland and
Tokyo

# #
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A I G a t  a  G l a n c e Amer ican In ternat iona l  Group,  Inc.  (AIG) ,  a  wor ld
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the New York Stock Exchange,  as wel l  as the stock
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ATTACHMENT G

MEMORANDUM

Blessing Chukwu
Executive Consultant III
Utilities Division

FROM : Alfonso Amezcua .
Public Utilities Consumer Analyst II
Utilities Division

Trish Meeter
Public Utilities Consumer Analyst I
Utilities Division

DATE : February 11, 2008

RE: Bermuda Water Company

The Corporations Division reports on February 11, 2008, that Bennuda Water
Company is in good standing.

A research of Consumer Services database from January 1, 2005, to current
revealed.

15 complaints, (one billing, 12 quality of service, one disc/term, one repair
issue)

One inquiry

2005

2006 - Eight complaints, (seven billing, one quality of service)
Two inquiries

2007 -- 11 complaints, (three billing, eight quality of service)
Seven inquiries

2008 .- Zero complaints, inquiries

All complaints/inquiries have been resolved and closed.

Bermuda Water has an approved Cross Connection/Backflow Tariff and Curtailment
Plan Tariff on filed.

If I can be of any further assistance, please call me at (602) 542-0842.

TO:

Cc: File



ATTACHMENT H

MEMORANDUM

January 16, 2008

Ernest Johnson
Director
Utilities Division

Vicki Wallace
Chief. Consumer Sei'vices
Utilities Division

Del Smith
Engineering Supervisor
Utilities Division

Trish Meeter/i
Consumer Ana'1§isf
Utilities Division

Jean Li
Utile/ties' Engineer
Utilities Division

Field visit to Bermuda Water Company, Inc. and Sunrise Vistas Utilities
Company

Introduction

On December 17, 2007, Trish Meeter, Alfonso Amezcua, Allina Braddy and Jean Liu
vis ited Bermuda  Water  Company,  Inc.  ("Bermuda") and Sunr ise Vis tas  Ut ili t ies
Company ("Sunrise Vistas") in reference to water outages. Staff met with Debbie Fields
Paul Burr is,  Jimmie Johnson of Bermuda and Ralph Venske of Sunrise Vistas.  The
companies operate water systems in and around the southern portion of Bullhead City, in
Mohave County

Existing Water Systems

Bermuda

According to Bermuda's 2006 Annual Report ,  the water  system consists of 8 wells
(producing a total of 3,575 gallons per minute), 5 storage tanks (totaling 2>244,000
gallons), 559 tire hydrants and a distribution system sewing approximately 7,700 service
connections
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Sundse Vistas

According to Sunrise Vistas' 2006 Annual Report, the water system is a consecutive
water system to Bermuda that is served by two 6-inch X 1-inch compound meters a single
Bermuda 6-inch line referred to herein as the Vanderslice 1ine.i Sunrise Vistas
distribution system consists of approximately 34,000 feet of mains and 56 tire hydrants
serving almost 700 service connections

Complaints

Bermuda

In October 2006, Bermuda claims to have experienced breaks in its main that had not
occurred before the installation of the pressure tank and booster pump system on the
Sunrise Vistas line. The number of main breaks by month is shown below:

11-06
12-06
02-07
03-07
04-07
05-07
06-07
07-07
08-07
09-07
10-07
11-07

3
6
2
4
4
18
12
23
7
2
2
2

Bermuda has attributed these breaks to the addition of the pressure tank and booster
pump system on the Sunrise Vistas line. The Vanderslice line experienced 5 breaks from
January 2005 to October 2006.

The Commission has received 1 Bermuda customer complaint regarding the outages
referenced above.

Sunrise Vistas

Sunrise Vistas customers have been complaining about water outages, The Commission
has received 10 Sunrise Vistas customer complaints in relation to the Bermuda outages
referenced above.

1 The Vanderslice line runs parallel to Vanderslice Road.

nu
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During our site visit, it was determined by all parties that the surge anticipatory, installed
on the Sunrise Vistas side of the master meter by Bermuda, did not protect the Bermuda
line from a hammering effect as intended. Per Ralph Venske of Sunrise Vistas, the surge
ant ic ipator  was d i sab led  by  Sunr i se  Vistas .  Bermuda spoke  of  put t ing the  surge
anticipator on its side of the master meter after other options have been explored.

The installation of a soft start, which would begin water flow on a timed, delayed basis
rather than a quick start at the Sunrise Vistas booster tank, was completed on December
20, 2007. The companies believe the soft start with the proper adjustments could reduce
or possibly eliminate the hammering effect on the Bermuda line. Staff understands that 5
additional breaks on the Bermuda line have occurred subsequent to the installation of the
soft start.

A mile long secondary line to Sunrise Vistas from a Bermuda storage tank was discussed
as an alternative source of water if a main break should occur on Bermuda's Vanderslice
line. However, neither company currently has plans to construct this secondary line.

Conclusions

Bermuda

Bermuda experienced 85 water main breaks from November 2006 to November 2007.
Bennuda believes the booster (pumping) station installed by Sunrise Vistas is damaging
its Vanderslice line which resulted in the referenced outages.

Bermuda admitted that its installation of the surge anticipator on the opposite side of the
meter  from the  Vanders l ice  l ine  may  be  affec t ing the  devices '  abi l i ty  to prevent
hammering on the Vanderslice line. Bermuda spoke of moving the surge anticipator to
its side of the master meter to see if this pennies the device to operate properly.

Staff recommends that Bermuda perform an engineering analysis which will verify the
integr i ty  of  the  Vanders l ice  l ine .  S taff  fur ther  recommends that  i f  the  company
determines that the surge anticipator is needed and decides to relocate the device to its
side of the master meter, Bermuda should consider the addition of an adequately sized
surge protection tank which will avoid the waste of water and prevent possible flooding
of the master meter site.

Sunrise Vistas

2 Surge Anticipator protects pumps, pumping equipment and all applicable pipelines from dangerous
pressure surges caused by rapid changes of flow velocity within a pipeline.
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Ralph Venske informed Staff that in an effort to increase water pressure within its
system, 2 pumps and a 10,000 gallon pressure tank were added to the Sunrise Vistas
system in October 2006 at the Northeast comer of Camp Mohave and Vanderslice Road.
When the 2 pumps shut off, a hammer effect is created in the Vanderslice line which,
according to Bermuda, has damaged its Vanderslice line. Mr. Venske of Sunrise Vistas
however, questions the integrity of Bermuda's Vanderslice l ine. Mr. Venske believes
that the Vanderslice water line is very old and was constructed using thin walled plastic
pipe that is in need of replacement.

Sunrise Vistas installed a soft start on December 20, 2007. Staff understands that 5
additional breaks on the Bermuda line have occurred subsequent to the installation of the
soft start device.

Sunrise Vistas' water system has grown substantially since the water supply agreement
with Bennuda took effect Staff recommends that the company consider alternative
water supply options such as an additional line to interconnect the 2 systems, and/or
develop a new water source (well). Staff believes that Sunrise Vistas should give serious
consideration to the installation of a storage tank which would provide, at a minimum, 24
hours of storage capacity.

Staff intends to monitor the situation to ensure that needed system changes are made in a
timely manner.

3 Sunrise Vistas was serving 332 service connections in the year 2000. The Company served 666
customers in 2006.
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January 16, 2008 .. Utilities, Inc. embarks on waste water service expansion project
CWS of N.C. announces 2.5 million expansion - completion date 2008
December 22, 2007 - Utilities, Inc. embarks on wastewater service renovation project
WSCI announces renovation of wastewater treatment facility
December 20, 2007 - Utiiities, Inc. sewer and water main relocation project nears completion
Sanlando Utilities Inc., announces impending completion of 1.8 mil. project
December 17, 2007 - Utilities, Inc. completes first phase of water main replacement project
UI announces completion of phase 1 of water main replacement in Pahrump, NV
December 14, 2007 - Utilities, Inc. embarks on reclaimed water service expansion project
UI announces a major wastewater treatment expansion project
December 3, 2007 - Utilities, Inc. Launches New Financial System
Utilities, Inc. activates Oracles JDE financial and asset management system
November 30, 2007 - Utilities, Inc. Acquires Perkins Mountain Water Company
Utilities, Inc. has announced the acquisition of Perkins Mountain
July 12, 2007 - New Appointments: Steve Lubertozzi & John Hoy
Utilities, Inc. is pleased to announce the following appointments
May 30, 2007 - Larry Schumacher Named Chief Executive Offieer
Utilities, Inc. is pleased to announce the appointment of Larry Schumacher
April 23, 2007 - Utilities, Inc. Embarks on Wastewater Service Expansion Project
April 23, 2007 - Utilities, Inc. Expands and Upgrades Water Treatment Plant
April 23, 2007 - Utilities, Inc. Nears Completion of Water Expansion Project
April 16, 2007 - Four Lakes Press Release
Utilities, Inc. Named Best Tasting Water in Florida
March 21, 2007 - John Stover Appointed Vice President and Corporate Secretary
January 8, 2007 - Utilities, Inc. Takes Two Big Steps Forward
Announces General Counsel and Director of Government Affairs
October 1, 2006 - Use it and reuse it
Utilities, Inc. provides a growing range of water services

http://www.uiwater.com/press/index.php 2/5/2008
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INFORMATION FROM OTHER JURISDICTIONS:

Florida
Illinois
Indiana
Louisiana
Nevada
North Carolina
Pennsylvania
Tennessee
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Kimberley Hawkins

From: Marshall VWliS [MVWli$@PSC.STATE.FL.US]

Sent: Friday, December 21, 2007 1:30 PM

To: Kimberley Hawkins

Subject: RE: Arizona Corporation Commission Survey on Utilities, Inc.

Utilities, Inc. is a fairly good company. We have had some problem in the past
with the company not following the strict requirements of our orders. Beyond that,
they are responsive to their customers and do not normally generate many
complaints. If your interested in orders addressing Utilities, inc. cases. You can go
to our website and search by company listed on your spread sheet. The orders
will give you details concerning any rule violations. The link to our website is as
follows: http://www.psc.state.fl.us/utilitieslwaterwastewaterl

As far as non-compliance with the state environmental agency, it would be difficult
for us to know of all environmental violations unless it resulted in a need for
increased rates. Those that we know of are addressed in the final orders for each
utility system.

Marshall Willie

Assistant Director

Division of Economic Regulation

Florida Public Service Commission

2540 Shu nard Oak Blvd.

Tallahassee, FL 32399-0850

(850)413-6914

marshall.wiIIis@psc.state.fl.us

From: Kimberley Hawkins [mailto:KHawkins@azcc.gov]
Sent: Thursday, December 20, 2007 5:03 PM
To: jlwebb@urc.in.gov; Troy Ref dell; cgassert@urc.in.gov; dejones@ky.gov, cjohnson@psc.state.ga.us,
virginial.smith@ky.gov, wmarr@icc.illinois.gov; Reid, Sam H (PSC), arnold.chauviere@la.gov,
cnizer@psc.state.md.us, steve.brennen@puc.state.oh.us, sue.daly@puc.state.oh.us, rbosier@puc.state.nv.us,
rhackman@puc.state.nv.us, brown@ncuc.net, kite@ncuc.net, kmiceli@state.pa.us; ckozloff@state.pa.us,
michael.gaIIagherm@bpu.state.nj.us, darnett@regstaff.sc.gov; darlene.standley@state.tn.us;
asharpe@regstaff.sc.gov; carsie.mundy@state.tn.us; tim.faherty@scc.virginia.gov
Cc: Blessing Chukwu; Steven Olea
Subject: Arizona Corporation Commission Survey on Utilities, Inc.

Greetings! Utilities, Inc. recently purchased Perkins Mountain Water Company and Perkins Mountain
Utility Company (collectively, the "Perkins Companies") here in Arizona. The Perkins Companies

1/23/2008
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currently have pending applications for water and wastewater Certificates of Convenience and
Necessity before the Arizona Corporation Commission (ACC). As part of its review of the Perkins
Companies' applications, the ACC Staff requested a list of other jurisdictions that Utilities, Inc. and/or
its affiliates provide water and/or wastewater services to the public. Your state was identified. The
ACC is interested in getting feedback from your state commission, whether positive or negative,
concerning Utilities, Inc. and/or its affiliates that operate within your state, i.e., are they in good
standing with your commission, have they been cited by your state's drinking water and/or wastewater
regulatory agency, etc. Your response would be greatly appreciated. For your convenience, an excel
spreadsheet is attached to this e-mail which has the names of Utilities, Inc.'s affiliates by states.

Please respond to Kimberley Hawkins at khavvkins@azcc.gov or mail to Arizona Corporation
Commission, 1200 W. Washington Street, Phoenix, AZ 85007.

Kimberley Hawkins
AdministrativeAssistant I
Arizona Corporation Commission
UtilitiesDivision
Ph: (602)542-0854

: This footnote confirms that this email message has
been scanned to detect malicious content. if yea experience problems, please e-mail postmaster@azcc.gov

1/23/2008
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Docket No. 060253-WS; Utilities, Inc. of Florida's Application for Rate Increase in MaNon,
Orange, Pasco, Pinellas and Seminole Counties, Florida
Our File No. 30057108

Dear Ms. Bayo:

Enclosed for Being in the above~referenced docket is the response of Utilities, Inc. of Florida
(Ut1uty§ to Staff's data request dated February 9, 2007.

1. It appears that Utilities, Inc. of Florida (UIF or utility) is serving outside the utility's certificated
territory in a number of UIF's water and wastewater systems. For example, in Orange and
Seminole County, it appears from the water distribution and wastewater collection maps
provided by the utility dirt the following customers are outside the uti].ity's certificated territory:

A. Orange County

(1) Davis Shores - one customer on Down Court.

(2) Crescent Heights - eight customers on the north side of West Amelia Avenue.

B. Seminole County

(1) Jansen Estates

RECEIVED a FILED (8) I?8L M a
seven customers on lots 6225, 6233, 6237, 6245, 6249, 625_5 .6259

QQPUM' 1. Ml:
I. I

-4113 m= F256
1603 FE8 l9'5
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Ms. Blanca Bayo
Commission Clerk and Administrative Services Director
Florida Public Service Commission
February 19, 2007
Page 2

Linnell Beach Drive;

four customers on Playaway/Brenda Drive,

(c) three customers on Junior Avenue/Center Street;

(d) four customers on Via Palma/Center Street;

(c) seven customers on Florence Avenue;

(Q six customers on Sombrero Avenue,

fourteen customers on Courtney Court, and

(h> duineen customers on Bear Mke Circle.

(2) Oakland Shores - due customers on the Eastside of Maitland Avenue.

(3) Park Ridge - one customer on Lakeside Drive and on Lake Minnie.

(2) four customers on lots 810, 100, 545 and an unidentified lot - one lot being
north of Linda Lane, and three lots south of Linda Lane, all off Country Club
Road; and

CD) nine customers 'm lots 107, 105, 103, 101, 409, 407, 206, and 402 and an
unidentified lot - all in the northeast part of the map on Pine Lake Coup.

(5) Ravenna Park -

(H) Water Service

(1) four customers (three lots and one school), all being on Vihlen Road;

(2) one customer on lot 402 by the new toll road (the service area seems to
follow the new toll road; however, no amendment application has been
received to change the service area).

lg)

Rose, Sundstrom & Bentley, LLP
2548 Blairstone Pines Drive, Tallahassee,Florida 32301
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Commission Clerk and Administrative Services Director
Florida Public Service Commission
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CD) Wastewater Service - the service area is not highlighted on the map. (Generally,
the wastewater service area is the same as the water service area or less, so the
same customers would probably be outside the service area.)

Please confirm that you are serv ing outside your certif icated area for the above
systems and customers, or explain why due service area boundary is not correct on the map.

RESPDNSE: The Utility is in the process of reevaluating the legal description of its service areas and
records in order to verify whether the information it previously provided indicates that it is serving any
customers who are outside of its certificated service areas, and how this may have occurred, init has in
fact occurred at all. This may require that the Utility research its archived records as the Utility may
have been providing service to some of diesel customers for many years. Mr. Flynn, the Regional
Director of Utilities, Inc., has not been in the office for most of the last two weeks. He has extensive
knowledge of the Utility's history and its service area, and is best qualified to address diesel issues. The
Utility will provide its response as soon as possible after it has completed its investigation. In die event
that the Utility determines that any of these customers are located outside of the Uti.lity's certificated
service areas, the Utility will 'tile the amendment application as soon as possible.
2. If UIF is serving customers outside of its certificated area for these or any other UIF system,

please describe when and under what circumstances you began serving these customers. Also,
please explain why the utility did not amend its certificates in accordance with Section 367.045,
Florida Statutes, to include the additional territory that is now being served.

RESPONSE: Please refer to response to no. 1 above.

3. For each customer d-nat UIF is serving outside its certificated territory, please name the system
and list the number of customers that are outside the utility's certificated area.

RESPONSE: Please refer to response to no. 1 above.

4. How long will it be before the utility Eyes amendment applications in accordance with Section
367.045, Florida Statutes, to add the territory being served?

RESPONSE: Please refer to response to no. 1 above.

5. Pleaserefer to MPR Schedde A-17 for each county. Provide a breakdownof accounts included
in Deferred Debits with an explanation of what is included in each account.

RESPONSE: Please refer to Exhibit 5 attached hereto.

Please refer  to MPR Schedule B-13 for  each county. Provide a breakdown of CIAC6.

Rose, Sundstrom & Bentley, LLP
2548 Blairstone Pines Drive, Tallahassee, Florida 32301
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Commission Clerk and Administrative Services Director
Florida Public Service Commission
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amortization expense.

RESPONSE: Please refer to Exhibit 6 attached hereto.

7, Please refer to MPR Schedule B-14 for Seminole County. Explain why this schedule shows
depreciation expense under the General Plant accounts while MPR Schedules A-6 and A-10 do
not show plant or accumulated depreciation for any General Plant account,

RESPONSE: MFR Schedule A-6 does include the utility plant in service for all general plant accounts
in the lump sum under account 398.7 Other Tangible Plant. MPR Schedule A-10 also includes the
accurndated depreciation for all general plant accounts in the lump sum under account 398.7 Other
Tangible Plant.

8. For each county, please provide the CIAC amortization and rates for MFR Schedule B~13,
spreadsheet column H.

RESPONSE: Please refer to response to no. 6 above and to Exhibit 6.

Please refer to Marion County MFR Schedules A-6 and A-10. For Account 354.3 System
Pumping Plant Structures and Improvements, why is Accumulated Depreciation shown on
Schedule A-10 but no plant shown on Schedule A-6?

RESPONSE' The accumulated depreciation expense amount of $2,296 for (USoA account 3545)
System Pumping Plant: Structures and Improvements on Schedule A-10 should be added to the $13,978
accumdated depreciation expense amount for (USoA account 380.4) Treatment and Disposal Plant:
Treatment and Disposal Equipment. The $2,296 was booked to the wrong account. For further
information please refer to Staffs Third Data Request dated January 8, 2007, directed to the utilities
which have rate cases pending, and all other responses concerning the "WWTP Reclass" entries.

10. Refer to MRR Schedules B-5 and B-6 for each county. Please provide an explanation of
Account 675 Miscellaneous Expenses. Explain why are these amounts so large as compared
to other expenses.

RESPONSE: Please refer to Exhibit 10 attached hereto.

11. Concerning the testing of the well flow meters at Golden Hills, Marion County:

A. \What caused UIF to test the in-line flow meters with a portable meter?

RESPONSE: The Utility routinely tests flow meters at well sites to obtain information regarding pump

9.

Rose, Sundstrom & Bentley, LLP
2548 Blairsrone Pines Drive, Tallahassee, Florida 32501
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capacity and flow meter accuracy.

B. What is the frequency of testing these meters wide a portable meter?

RESPONSE: Flow meters are typically checked on an annual basis.

C. When was the testing conducted for the test year adjustment shown on MPR Schedule
F-1, page 92, Volume I-A?

RESPONSE: At this time, the Utility has not been able to obtain documentation from die Florida
Rural Ware Association that reflects their on-site How calibration effort during the test year. The Utility
will attempt to gather additional information to forward to Staff as soon as it is available.

Does UIF perform similar testing at odler well sites?

(1) If so, please provide a list of the other sites tested along with the frequency of
testing.

RESPONSE: The Utility enlisted the services of Florida RuralWaterAssociation to test all of the flow
meters at water systems in Pasco and Pinellas counties in 2006. Flow meters are commonly tested
annually at each location.

12. Concerning tow water gallons pumped/corrected gallons pumped at Golden Hills, Marion
County:

A. Why does the amount of water pumped listed on the Monthly Operating Reports
submitted to the DEP for the test year in Volume III, Section 4, not match the
corrected water pumped column amounts listed on MFR Schedde F-1, page 92,
Volume I-A?

RESPONSE: The gallons pumped (col. 1) matches the reports submitted to DEP. As stated on
Schedule F-1, recent tests indicate the flow meter was reading high. The utility has not gone back and
restated the amounts in the monday DEP reports. The corrected goons (col. 2) are corrected for
purposes of evaluating unaccounted for water in this rate case.

B. What is the amount of water pumped for test year 2005 that was reported to the Water
Management District (WMD)?

RESPONSE: These amounts are shown in the Moodily Operating Reports submitted to DEP.

D.

Rose, Sundstrom 8: Bentley, LLP
2548 Blairstone Pines Drive Tallahassee. Florida 32301
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C. If due amount of water pumped and reported to the WMD does not match the gallons
shown on MPR Schedule F-1, page 92, Volume I-A, explain why.

RESPONSE: Please refer to the responses to 12.A. and 12.C. above.

D. How was the Maximum Day and Five Day MaximumYear gallons determined on MFR
Schedule F-3, page 92, Volume I-A, when the Monthly Operating Reports list daily
amounts in thousand of gallons only?

RESPONSE: The 83.26°/o correction factor shown on Schedule F-1 was applied to each daily reading
&on the DEP reports. For example, the daily flow shown on Schedule F-3 for 11/13/2005 : 222,000
(from DEP report) X .8326 = 184-,837.

E. Are these amounts listed as Maximum Day gallons and Five Day Maximum Year gallons
the total pumped gallons corrected or not corrected (see MPR Schedule P-1, page 92,
Volume I-A for explanation of corrected 8a]lons)?

RESPONSE: They are the corrected amounts as per the Utility's response to 12.D. above.

F. Why do the gallons sold listed on MFR Schedule F-1, page 92, Volume I-A, not match
the gallons sold on MPR Schedule F-9, page 92, Volume I-A?

RESPONSE' As explained in responses to staff data requests for other Utilities, Inc. systems, the data
used in preparing Schedules F-9 and F-10 are taken from billing summary 'information maintained by
the utility on a historical basis. Those summaries may or may not have included adjustments, but the
entries are consistent from year to year. Since Schedules F-9 and F40 are used to evaluate trends, the
consistency is the more important factor. For the Utility, the difference between gallons sold on F-1
and gallons sold on F-9 is 54,000 gallons out of 44,742,000 gallons or 0.12% and is not significant.

13. Concerning the wastewater calculations at the Crownwood treatment plant, Marion County:

A. Please explain how the 22,839 gallons ofTMADF was calculated on MPR Schedule F-4,
page 92, Volume I-A.

RESPONSE' Starting with MFR Schedule F-2, col. 5, the ADF was calculated for each month. Then
beginning with March, doe ADF for three consecutive months was summed and divided by 3; Ag., the
January ADF = .620/31 = .200; the ADF for _Ian + Feb + Max)/3 = (.2.00+.2,16+.238)/3 : 21,806
GPD, SMADF. Then the highest three month period in the test year was selected. That period was
Feb through Apr. (.216+.238+.231)/3 = 22,839 GPD, 3MADF.

Rose, Sundstrom & Bentley, LLP
2548 Blairstone Pines Drive, Tallahassee,Florida 52301



Ms. Blanca Bayo
Commission Clerk and Administrative Services Director
Florida Public Service Commission
February 19, 2007
Page 7

<1) Although the regression analysis calculation shows a Ive year growth of 164 ERCs on
MFR Schedule F-10, page 92, Volume I-A, does the utility realistically expect that
growth amount?

RESPONSE: No.

(2> If that grower is not expected, what growth amount should be used?

RESPONSE: Seven ERCs per year.

B. Please explain the source of the 7 ERCs per year growth on MPR Schedule F-8, and
state why dis amount should be used instead of the 164 ERCs listed on MPR Schedule
F-10.

The explanation has been provided on Schedule F-10 (page 101). Quoting from
SCh€d111€ F-10,
RESPONSE:

"Prior to 2001, the system had been built out and stable. In 2001, a bulk utility customer, BFF
Corp. was added. The sigrliicant increase in gallons from 2001 to 2002 represents that addition.
The average growth rate shown [164 ERCs] is distorted by the entry of BFF into due system.
A more reasonable indication of the growth rate is shown by the regression below beginning
with 2002, when BFF was on the system."

The schedule then shows another regression analysis in which the projected Eve year growth
is 37 ERCs or 263-226 = 37. 37/5 = 7.4. In reviewing the original spreadsheet, it is noted that there
were two lines below the regression analysis that did not print. Those lines are:

Five year growth
Annual average

37
7

C. Please explain the derivation of the 45 god/ERc listed on MFR Schedule F-8.

RESPONSE: The 45 god/ERc : TMADF/ERCs. The TMADF, from Schedule F-4 is 22,839. The
ERCs, from Schedule F-9 at line 5, col. 8 is 506. 22,839/506 = 45 god/ERc. It is noted that the ERCs
should have been taken from Schedule F-10 at line 5, col. 8; F-9 is a water schedule. The correct
calculation is 22,839/206 : 101 god/ERc. Therefore, the growth (PN) is understated and the
calculated U&U is understated. Also, please refer to the Uri]ity's response to 13.D. below.

D. Please explain the derivation of the 1664 god listed on MPR Schedule F~8.

Rose, Sundstrom & Bentley, LLP
2548 Blairstone Pines Drive, Tallahassee, Florida 32301
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RESPONSE: The 1664 = EG x PT x U as shown on Schedule F-8. These numbers are shown as
whole numbers on the schedule, however, on due spreadsheet, the calculation uses the extended decimal
values. Thus, 7 x 5 x 45 is actually 7.37 x 5 X 45.15 : 166423. As noted in response to C, above, the
ERCs in this formula were taken from the wrong schedule. With the correction, due calculation is 7.37
x 5 x 101.11 : 3726.44. The corrected U&U calculation on Schedule F-6 is 66.41 % rather dan the
61.26% shown.

14. Concerning the water system at Buena Vista in Pasco County: Please explain why a generator
has been inst red at this system when this system has an interconnect with Aloha Utiiides.

RESPONSE: Aloha Utilities terminated the availability of its water system as a backup water supply
to the Buena Vista system. Since the Buena Vista system did not previously have an emergency
generator at any of its three well sites, one was purchased and installed at die largest well so that the
water system would be compliant with Chapter 62-555.320(14) F.A.C.

What steps has the utility taken to reduce the amount of unaccounted for water for this
system since the test year?

RESPONSE: The Utility used the services of the Florida Rural Water Association to check the
accuracy of each of the well meters in 2006. This effort identified the need to make repairs to the well
meter at Buena Vista Well #3, The unaccounted for water in 2006 was approximately 10%. In
addition, water meters that are no longer within tolerance are replaced as they are identified.

15. Concerning the water system at Orangewood/Wis-Bar in Pasco County, please explain the
reason(s) for the negative unaccounted for water amounts in ]ume and July of the test year as
listed on MFR Schedule F-1, page 103, Volume I-C.

RESPONSE: The primary reason is a timing issue of the monthly meter read, which does not fall on
the last day of the month. Gallons pump ed reflect water pumped in each calendar month, while gallons
sold reHeat readings taken on or about the of" of each month. The differences between billing periods
and calendar months eventually even out over the course of the year.

16. Concerning the water system at Surmnertree, Pasco County:

A. Please explain the reason(s) for the negative unaccounted for water amounts in June,
August, September, and November of the test year as listed on MFR Schedule F-1 , page
113, Volume I-C.

RESPONSE: The most Likely reason is that meter readings are made on or about the 126h of each

A.

Rose, Sundstrom 8: Bentley, LLP
2548 Blairsionc Pines Drive, Tallahassee, Florida 32301
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month, while the gallons pumped are shown for the calendar month.

B. Please explain the source of the amounts 'm the Other Uses column on MPR Schedule
F-1, page 11 3, Volume I-C, and how those amounts are calculated.

RESPONSE: The amounts in the Other Uses column reflect the monthly total of all unmetered water
use activities including flushing, water system repairs, or other maintenance activities. The monthly
entries are taken from monthly flushing logs kept by the operators.

C. A number of letters have beenreceived by the Commission from water customers of
this system, stating that theutility has failed to pass the health standards tests for the
past six quarters. Please explain what tests the utility has failed to pass in the last six
quarters.

RESPONSE: In 2003 USEPA and FDEP significantly modified the monitoring requirements of the
Disinfection Byproducts Rule, specifically as it relates to Total Trihalomethanes (TTI-IM) and five
Haloacetic Acids (HAA5). Quarterly samples were taken from the distribution system and averaged to
produce a 12-month Running Annual Average (RAA) value beginning in 2005. Through the fourth
quarter of 2006 the current RAA ofTTHM is 97 ppm, slightly higher than the Maximum Contaminant
Level of 80 ppm. The RAA value for HAA5 through the fourth quarter of 2006 was 78 ppm, slight
above the MCL of 60 ppm. The Utility is in compliance with all other parameters tested.

D. Has the utility had correspondence from the DEP regarding failure to meet health
standards?

RESPONSE: Yes.

E. If correspondence has been received from the DEP, please summarize the Endings and
conclusions. Also, provide the reports to staff.

RESPONSE: The Utility entered into a Consent Order with DEP in 2006 in which a schedule of
engineering, permitting and construction activities is identified. Please refer to Exhibit 16 attached
hereto.

F. Regarding these failed tests, what steps is the utility taking to improve or change the
water quality so that health standards will be met?

RESPONSE: True Utility has nearly completed mocliications to the disinfection system whereby
chloramination will be used in order to reduce TTHM and HAA5 formation while maintaining
compliance nth the Total Coliform Rule.

Rose, Sundstrom & Bentley, LLP
2548 BlairsronePinesDrive, Tallahassee, Florida 32301
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G. What communication has been transmitted to the Surnmerttee customers explaining the
test results for the last six quarters?

As required by DEP rule, the Utility notices each customer by mail on a quarterly basis
of the updated RAA as well as steps taken by the Utility to address the issue,
RESPONSE:

H. What is the time frame anticipated for meeting these health standards?

RESPONSE: Ir is anticipated that the modifications to the disinfection system will be completed in
the inst quarter of 2007, subject to DEP issuing the Final clearance in a timely fashion so that
chloramination can be implemented. Shortly thereafter, samples will be analyzed with the expectation
that TTHM and HAA5 values will decrease significantly. Since the RAA value is an average of the last
four quarterly values, the return to compliance may take most of 2007 depending on the degree to
which the 'ITHM and HAA5 values decrease.

17. Concerning the wastewater system at Sumrnerttee, Pasco County:

A. Please explain the reason for the difference between the total purchased sewage
treatment on MFR Schedule P-2, page 114, Volume I-C, and the total wastewater
gallons sold on MFR Schedule F-10, page 122, Volume I-C.

RESPONSE' The gallons sold as shown on Schedule F-10, page 122 matches the gallons sold as
shown on Schedule E-2, page 78. These amounts reflect residential gallons capped at 6,000 gallons.
They do not reflect the gallons treated as shown on Schedule F-2.

If any portion of this difference is due to infiltration and inflow, please include close
calcudadons.

RESPONSE: The difference is not due to I&I, Please refer Exhibit 17 attached hereto.

18. Concerning die water system at Lake Tarpon in Pinellas County, what steps has the utility taken
to reduce the amount of unaccounted for water for this system since the test year?

RESPONSE: The Utility used the services of the Florida Rural Water Association to check the
accuracy of the Lake Tarpon well meter in 2006. This effort identified the need to replace the welTs
flow meter, which was done in the second quarter of 2006. In addition, water meters that are no longer
within tolerance are replaced as they are identified.

19. Please list each of the systems for which UIF is charging miscellaneous service charges and the
dates on which such charges began.

B.

Rose, Sundstrom 8: Bentley, LLP
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RESPONSE: The Utility has been charging miscellaneous service charges to all of its systems since
1992, except for Wis/Bar (sub 0613) and Buena Vista (sub 0615) which began charging miscellaneous
service charges in 2000 when they were acquired.

20.

RESPONSE:

Also, provide any information that UIF may have which shows that these charges were
approved for UIF by the Commission.

Should you have any questions, please do not hesitate to contact me.

Please refer to Exhibit 20 attached hereto.

1
\

Very truly yours,

a
_r /

&
m VALERIE L. LORD

For the Firm

VOL/dc

cc: Ms. Christine Romig, Division of Economic Regulation In/ enc. - by hand delivery)
Ms. Kathleen Kaproth, Division of Economic Regulation aw/ enc..- by hand delivery)
Stephen Reilly, Esquire, Ofice of Public Counsel (w/ enc. - by U.S. Mail)
Steven M. Lubertozzi, Chief Regulatory Officer aw/ enc. - by U.S. Mail)
Kirsten E. Weeks, CPA (w/o enc. - by U.S. Mail)
John Hoy, Regional Vice President for Operations (w/o enc. - by U.S. Mail) -
Patrick C. Flynn, Regional Director {w/ enc. - by U.S. Mail)
Mr. Frank Seidman (w/o enc. - by U.S. Mail)
Ms. Deborah Swain (w/o enc. - by U.S. Mail)

Rose, Sundstrom 8: Bentley, LLP
2548 Blairstone Pines Drive, Tallahassee,Florida 32501
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Selwéuh al WorklngCapliat Allawancv Cnleulallon Florida Publle Scrvlce Commission

Company: U\llldn,lnc.o1Flarlda
naeuu No.: 060255-WS
TnMyurEndl6: 12/31/05

Sweaulr A-w
Pngu 1 of I
Preparer: Steven M. Lubenozzl
Hucap Schwa: M, A-2

Explnnadan' provide ms cal¢ulluon al working cwltal ulla TM Bllanco Shut msmod. The elleulntlon should not lneluns neounta urn an r¢pam¢ \n uuur rub ba- or
oust al capital account. Unlna amarwlu 1xplalnod, lull cnculutlon shout In¢lu4u both curvnm and dohrnd dublin and nvedlu. All ldluslmenb to the par book nneounu
loll be lxplllnnd.

Wat: r Sewer Ra-Mom Average

EN§L*3i!4&§
Curranand Accrued Auetu:

Cash
Account:and NousRlvlivuble. Less proviakm for UncoHecQ>\e Accounts
DeferrW D6biB
Mlscolanaoue curron\and accruednsseb

Gumnl and Arnuad Lunrwuqsz
Aueournspayable
AccruedTaxi
Acuuad Inbrnl
Mbcenamoua Cumrt and Gerunduawals

1 ,979 ,543
568,375
457,532

1262

(106,445)
(79380)

5.475
32,975

Equals working capital (Ballncv Shut Appmnch) s 2,557,740

Alloeltlon W Paco County - Water & Sswnr ,448 s 1111584

o a. M Expnsaa

s

Aluneluu
WorXlnl ClgihlAlccatlonMemcdobgy IoUIF sysrams:

MarlonCounty - Water
MmbnCounty- Wastewater
Orange County . Wa\lr
Vasco County - Water
Vasco County .Waswwuxer
Pimuaa Qoumy- Water
Seminole County. Wa\or
Semlnole Oounly .WMrwanr
TOTAL UIF s

108.657
2s,41a
a7.e17

530,212
$36,558
s0.s4e

512441
4921949

2,173,155

% aITotil

4.7n% s
1.35%
493'/.

24.40%
15.49%
3.71%

2357%
22.68%

10000% s

126,774
as,av9

1DT,107
G4B,4B9
411 .684
9a,502

ezs,4z9
602y75

2155?,740

lllhllmRama
C\M1'\'r1\ and Awvud Assai:

Cash
Aecuunsand nolsa Receivable. Lesapwvldon Voe Unoome\:\5b\s Amounts
Dohrred Demo
Mwcolhnloulcurrant and ahmed asks:

Dunant and AMILJGU Llahlliliosz
Amounts Paylbb
Accfusd Tami
Acciuld lntonsl
Miacnlhnsous Curronx andAocruuduauuuea

1 ,a7s,64a
366,575
457.532

w i z

(106,145)
(79,350)

5,475
32,975

Equnla werklw capital (Blllnea sheet Appnuaeh) s 2,557,740

AllocuUon to Paco County - Wow a. Swnv s 606,7$2 s ' 428391

Ol M Elpnn-l waNdruq Clplval

s

U m
No

1
1
5
4
5
s
7
s
9
10
11
12
1 :

14

15
16
17
l a

19
t o
21
a
pa
24
as
21
27

21
to
80
a l
oz
so
34
as
as
av
81
as
40
41
oz
l l
u

45

pa

41
pa

44
50
51
so
so
54
CB
so
57

Aliceatbn MeN1od°loqyto UiF aysbomst

Muvbn County- Wahl
Mnuion count/ Waslnwltll
OrangeCounty -Waler
PaschCounty - Water
Paseo Courny - Wuhvvator
PindhxCaunw - Wabv
Somhdo Csumy _ Water
Snminola Count/ - WasWveawr
TOTAL UlF s

sesame
2s.91a
79.687

481,404
aos.m
aemao

4371532
453,527

1 ,es0,o1 s

* olTo\II
471'/» s
\,42'A
4.22%

2283'/l
16.16%
3.51%

23.15%
24.11094

1000094 s

125,1ao
37,749

112,157
606,152
429,491
93,287

s1s.2s1
657,858

2.$57.740

I Lu I I H l  l l HN I llmlu l lm I'll_ll II I I l  l  H I lllull



Company: Utilities. Inc. of Florida - Marion County
Docket No: 060253-WS
Tan Year Ended: wa1105

Schedule of Working caplial Allowance Cl1cula\lon

Explanation: Provide the calculation al working capital ualng the Balance Shoot method. The calculation should not Include accounts nut ow reported In
other rate base or coll al eapltal accounts. Unless otherwlu oxplelned, this calculation should Inc

U m
No

1
2
3
4
5
s
1
a
9
l o
11
12
l a Equals wcrklng clpltal (Balanoa Sheet Approach)

14

Nlocltlon to radon County - Water A Sewer

Find FlB18s
Cunem and Accrued Assets:

Cash
Accounts and Niles Receivable, Less pnwlsion lot Uncollectible Accounts
DGl8rIBd Debits
Miscsllanauuu current and accrued assets

Cunsnt and Accrued Uablllties:
Accounts Payable
Accrued Taxes
Accrual Inlervst
Miscellaneous current and Aaeruea uabnnies

winy r.

Water

'13§§ff?il3"""' ""'§5,a7é"

,....- .»

Florida public Service commission

S¢h!¢UI0: A-17
Page 1 of 1
Propawr: Stove M. Lubenuazi
Hemp Schuduhr A-1, A»2

Sewer

s

15-Month Average

1379543
366,375

1 ,262

2,657,740

(\06,145)
(79,380)

s,47a
32,975

o a M Exponsas

is

LG
17
l a

19
20
21
22
pa
24
25
pa
27

Allocallon Methodology to UIF systems:

Marion County - Water
Marion County - wastewater
ChangeCounty - Wlnar
Pasch County - Water
Pasch County Wastewater
Pinellas County ~Water
Seminole County - Water
Ssmlnolo County . Wascewuter
TOTAL UIF

s 103.557
29.413
87,677

530,212
336.558

80.548
5121141
492,949

2.173.155

Atioaawd
% of Total Working ClpNll

4.77% s
1.35%
4.03%

24.40%
15.49%

3.71%
23.57%
22.88%

100.00% s

126,774
85,875

107.107
648.489
411.554

9e,so2
626,429
602,775

21657,740
l

2 1
29
a n
31
o z
a s
3 4
3 5
3 5
s o

1,979,548
856,375
4571532

1,252

(1D€,145l
(79,380)

s,47a
32,975

2,657,740s

s "1'5&:8 to s
in .  " - v '

lnindm Rntnn
Cununland Accrued Assets;

Cash
Aocwms and Notes F\scaivab\e. Less provision For uncollectible Accounts
Dovonsd Dsblls
Miscellaneous currentand accrued :nets

58 Current and Aocruvd Llabllltlelz
as Accounts Payable
40 Accrued Taxes
41 Accrued Inheres\
42 Miaceilaneous Curran! and AccruedLiabilities
pa
44 Equals working clonal (Blhnoo Shed Approach)

45

45 Anocnlon to Marion County - wltw a Sewer

47
pa

49
BO
51
52
as
54
55
as
57

Allocation Methodology to UIF systems:

Marion County - Water
Marlon County - Wastewater
Orange County - Water
paso County - Wale r
Pa a w County - Wnstewlner
Pinellas County - Waler
Somlnole County - Water
Seminole County - wastewater
TOTAL UIF

o a M Exmnsu
s 88,937

26,918
7s.6a7

431.404
305,477

ss,4ao
437,588
453.627

1,890,013

54 M Total Working CIPWII

4.71% s 125,180
1.42% 37,740
4.22% 112, 157

22.53% 606,762
16.15% 429,491
3.51% 98,287

23,15% 615,267
24.00% 637,858

100.90% s 2,657,740
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Comparative Bslunca Sheet - Assets Fk>rid1l Public Sonics Commiulnn

Company: Ulllnlu. Inc. of Florldl
Docks No.: oeozsa-ws
Test Your EMM: 1241/05

Schodulaz A-18
Pug: 1 of 2
Prvpavvr: Shanon M. Lubormnl

ExpUnulanz PtoW44 1 bnhnes ohm (of wan nquuud. Pvwida :arm for h1n\or\¢al bo- or \n\evrmdQlt» yan, Ki
not alnldy shown.

(1) (2)
Hlslerle Year

12x11/04

(3)
T u t  Yl l f
12/:41/05

Linn
NO. ASSETS

(4)

Average

1
z
3
4
5
s

Willy punt In Semen
Construction work In Pmglesl
Olaf Udllfy Plant Adustmlnll

s 12,575,104
445,439
451,506

s 14,635,792
122,477
4ss,7se

s 13,899.86
705,484
433,567

GROSS UTiLITY PU\NT
Lea: AccumuWeti O\pl\danun

13,553,049
(4,451 has)

15,190,008
\4,772,778)

15,oe8,2s1
(4,592.127)

NFT LmLrrv PLANT 9.101.915 10,417,230 10,346,154

C n h
Acwunts Roe'h - ind!
Nous Rnmlvabh
Accts. Roc'b . Aux. Cos.
No!!! Roc'b . All0¢_ CGI.
Accil. Poe'b . Olaf
Accrued Inhr-t Hoc'b
Allowance tor Bnd Dsbta
Muwrilll & suppllu
Mllulllneous CurrnniI  Aocruod Asutu

2,259,929
365.379

300.290
aao,722

1,979,643
366,375

YOTAL CURRENT ASSETS

1 .457

2,626,664

1,476

582,488

1,262

2,a-11,260

1
o
9
vo
11
12
1 :
14
i s
i s
17
\8
19
t o
21
22
23
24
25
as
27
28
29

Not nonuklllly property
Unum¢n\-nd BIM0lSQBHM L EW*
Pri i lm. Survey A Inn¢lga\ion cnurgu
Clurlnu Accounts
Doiemd Rah Can Expunge
Oihir mil¢»ll»moua Ddirrtd omlu
Aecum. Dnttarrsd IncantT n x u
TDTAL OTHER ASSETS

459.408
82,129

345,\27
48.208

M
a l
oz TOTAL Assure

521.532

s 12,250,112 s

398,334

11,493,052

457,532

s w,1so,9se

402,243
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Ne! Depreciation Expense - Wehr Fbrlda Publlc Servlco Commission

Company: Utllliies, Inc. of Florida - Marlon County
Docket No.: 060253-WS
Tes1 Year Ended' 12/31/05
Hlstorlc [X] or Pro}ecied[ ]

Scheduts: B-13
Pago 1 of 1
Pluparer: Steven m. Lubertoul
Recap Schedules: B»1

Explanatlon: Provldn a schedule cl test year non-used and useful dspvuclation expanse by primary account

(1) (3)
Tea! Year

UIF
Allncatlon

(4)
Test Year

Total
Expense

(5) (6) (7) (8)(2)
Test Year
Expense
County Adlunmenta

Ad)uswed
Balance

Non-Used &
Useful Yo

non-unw a
Amaum

$ 65 s a s 73
0

0

s 73
0

0

ume
No.

1

2
a
4

5
s

7
B

2,120

1,132

4,843

0
2,120

0
0

t ,132

0
0
0

4,843

0
235

0
2,120

0
D

1,132
0
o

0
5,078

o

130
1 ,052

0
130

1,052

0

0
130

1 ,052

o

2,457
5,145
2.617

2,357
492

0
0

2,467
5,145

2,817
2,357

492

0

139

o
0

2,487

5,145
2,756
2,357

492
0

9
10
11

12
l a
14
15
i s
17

18
19
20
21
22

pa
24
25
28

27
28
29
30

a l

32
33
34
as
as
37
38

353
86

a08
615

4.337
5

332
2

0
308
G15

4,3a7
5

685
GB

o

308
81 S

4.337
5

685
BB

as
40

41

Account no. and Name

INTANGIBLE PLANT
301.1 Organizat ion

ao2.1 Franchisee
ass->.1 Other Plant a Misc. Equipment
SOURCE OF SUPPLY AND PUMPING PLANT

303.2 Land a Land Rights
304.2 Struc tures  a Im provem ents
305.2 Col lect. at impound. Reservoirs
306.2 , Lake, River 81 Other Intakes
307.2 W el ls  a Springs

808.2 inf i l t rat ion Ml lerles  a Tunnels
309.2 Supply Mains
a10.2 Power Generat ion Equipment
311,2 Pum ping Equipm ent
sos.:  Other Plant & Misc. Equlpment
W ATER TREATMENT PLANT
303.3 Land a Land Rights
304.3 Structures & im provem ents
a20.a W ater Treatment Equipment
339.3 Other Plant at Misc. Equipment
TRAN$MISSION a DISTRIBUTION PLANT
303.4 Land a. Land Rights
304.4 s truc tures  & Im provem ents
330.4 Distr. Reservolrs 81 Startdplpes
331.4 Transm. & Distribution Malns

aaa.4 Services
aa4.4 Meters & Meter instal lations
aas .4 Hydrants
339.4 Other Plant & Misc. Equipment
GENERAL PLANT

303.5 Lend & Land Rights

ao4.5 Structures & Im provem ents
a40.s  Off ice Fum nure a Equipm ent
a41.5 Transportat ion Equipm ent
342.5 Stores Equipment

a4a.s Tools, Shop & Garage Equlpmem
344.5 Laboratory Equlpm em
345.5 Power operated Equipment
346.5 com m unicat ion Equipm ent
347.5 Miscel laneous Equipment

848.5 Other Tenable Plant (647) (647) (647)

42
pa

44
45

TOTAL
LESS: AMOHTEATION OF cIAo

22.212
(4,23B)

5.864 27.B76
(4,238)

374 28.250

(4,238)

N/A

NET oevnscwlon EXPENSE . WATER s 17,974 s 5,684 s 23.B38 s 874 s 24,012 N/A N/A
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net USPYBCIBIIGFI expense . water Florida public Service Commission

Company: Utilities, Inc. of  Florida - Orange County
Docket No.: 080253 - WS
Te s ly e a r  Ende d:  1281/05
Hlnorlc [X] or Prolectedl ]

S¢hedul l !  B - 13
P a g e l at 1
Preparer' St even NL Lubenozzl
Recap Schedules.: B-1

Explanation: Provide a svhsdule al :no year non-used and usoiul depreclnilon expense by primary account

(1) (8)
Test Year

Casi Center
Allocation

(6) m (8) (9)

L m a
N o.

(2)
Tesl Year
Expense
County

$ 9 3

(5)
Test Year

Total
Expense Adlu$\m8n!s

1 9 0

Adlusied
Balance

Non~Used 81
Useful14

non-usea a
Amount

(4)
Test Year

UIF
Al locn t km

( 8) 5 1 9 0

(3) ( 3 ) (3)

6 4 3 6 4 3 6 4 8

5 1 (7) 4 4 4 »

11
1

1 1
1

11
1

6 9
1 . 8 9 7

5 3 9
1 , 2 6 0

1

1 5
1 3 4

6 9
1 .697

5 5 4
1 , 394

1

6 9
1 . 6 9 7

5 5 4
1 ,894

1

2 8 3

1B 2
3 6 4

2 , 560
a

1 9 6
1

1 8 2
3 6 4

2 , 5 5 0
3

4 7 9
1

1 8 2
3 6 4

2 . 5 6 0
a

4 7 9
1

1 4 2 3 8 1 7 5 1 7 5

1
2
3
4
5
e
7
a
9
10
11
s o
13
14
15
18
1 1
la
1 9
t o
21
22
23
24
25
26
2 1
be
29
30
SI
oz
ea
54
35
35
a l
as
39

40

Account  No.  and Name

3 0 1 . 1  O r g a n i z a t i o n
3 0 2 . 1  F r a n c h i s e s
3 3 9 . 1  O t h e r  p l a n t  &  M i s c .  E q u i p me n t
S O U R C E  O F  S U P P L Y  A N D  P U M P I N G  P L A N T
3 0 3 . 2  L a n d  &  L a n d  R i g h t s
3 0 4 . 2  S t r u c t u r e s  &  I m p r o ve m e n t s
3 0 5 . 2  C o l l e c t .  &  i mp o u n d .  R e s e r vo i r s
3 0 6 . 2  L a k e ,  R i ve r  a  O t h e r  i n t a k e s
3 0 7 . 2  W e l l s  a  S p r i n g s
3 0 8 . 2  i n f i l t r a t i o n  G a l l e r i e s  &  T u n n e l s
3 0 9 . 2  S u p p l y  M a i n s
3 1 0 . 2  P o w e r  G e n e r a t i o n  E q u i p m e n t
3 1 1 . 2  P u m p l n g  E q u i p m e n t
3 3 9 . 2  O t h e r  P l a n t  8  M i s c .  E q u i p me n t
W A T E R  T R E A T M E N T  P L A N T
3 0 3 . 3  L a n d  &  L a n d  R i g h t s
3 0 4 . 3  S t r u c t u r e s  &  I m p r o ve m e n t s
3 2 0 . 3  W a t e r  T r e a t m e n t  E q u i p m e n t
3 3 9 . 3  O t h e r  p l a n !  a  M l s c .  E q u i p me n t
TR AN SM I SSI O N  81  D I STR I B U TI O N  P LAN T
3 0 3 . 4  L a n d  g t  L e n d  R i g h t s
a o 4 . - t  S t r u c t u r e s  e  I mp r o ve me n t s
3 3 0 . 4  D i s t r .  R e s e r vo i r s  &  S t a n d p i p e s
3 3 1 . 4  T r a n s l .  a  D i s t r i b u t i o n  M a i n s
3 3 3 . 4  S e M c e e
s a 4 . 4  M e t e r s  A  M e t e r  l n e t a l l e t i o n s
3 3 5 . 4  H y d r a n t s
3 3 9 . 4  O t h e r  P la n !  8 ¢  M is c .  E q u ip me n t
G E N E R A L  P L A N T
s o a . s  L a n d  l m L a n d  R i g h t s
3 0 4 . 5  S t r u c t u r e s  &  I m p r o ve m e n t s
3 4 0 . 5  O r f l c e  F u r n i t u r e  &  E q u i p me n t
3 4 1 . 5  T r a n s p o r t a t i o n  E q u i p m e n t
3 4 2 . 5  S t o r e s  E q u l p m e n t
8 4 3 . 5  T o o l s ,  S h o p  &  G a r a g e  E q u l p me n t
3 4 4 . 5  L a b o r a t o r y  E q u l p m e n t
3 4 5 . 5  P o w e r  O p e r a t e d  E q u l p me n t
3 4 5 . 5  C o m m u n i c a t i o n  E q u i p m e n t
3 4 7 . 5  M i s c e l l a n e o u s  E q u i p m e n t

3 4 8 . 5  O t h e r  T a n g i b l e  P l a n t ( 206) ( 2 2 9 ) ( 435) ( 485)

TOTAL
LESS: AMORTIZATION OF CIAC

4 , 2 5 8

( 1  , 2 8 0 )  J

a g o
1 6 2

s . a 4 4 7 , 9 2 7
(1 ,D68)

7 , 9 2 7
(1 .O68)

N / A N / A41
42

4 3
NET DEPRECIATION EXPENSE . WATERa s s :a,o2a s 4 9 2 s 8 . 344 $. _ s , g§? $ $ 8 , 8 5 9 N / A N / A
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net UEPYBCIZHOH expense .. WIIEI' F lor ida Public Serv\ce Comrnlsslon

Company: uuuuu, Inc. al Florlda - Plnelias county
Docket NO.: 068253 .  WS
Test year Ended: 12/av05
Hlilorlc [X] or Pa'o}ected( ]

Schedule' B-1 a
Page 1 011
Preplnrz Steven m. Luberlozzi
Recap Schedules: B-1

Explanation: provldc a schoduls of test year non-used and useful depreciation expense by primary account

(1) (3)
Test  Year

Cost  Canter
Al locat ion

(4)
Test  Year

UIF
Al locat ion

a n m (8) (ex

L ine
N o.

(2)
Test Year
Expense
County

(5)
Test Yea:

T o t o
Expense Ad lus t men is

Ad)usted
Balance

Non-used a
Useful vs

Non-Used 84
Amoun\

4 4 5 ( 81) s 3 7 0

2 0 7 2 0 7

1 , 0 6 8 1 ,ass

3 5 9 3 5 9

3 2
5 9 5

3 2
5 9 6

1 ,os
3 . 9 5 1
2 , 5 9 9
1 ,014

9 8
1 5 3

8 4
1 0 9

1 .062
3 , 951
2 , 6 4 7
1 . 2 7 8

9 8

1 7

111 1 2 9
2

2 4 4
4 9 0

5 , 441
4

2 6 4
1

2 4 4
5 0 7

s , 4 4 a
4

5 0 4
3

4 5 4 4 8 9

1
2
3
4
5
5
7
8
9

1 0
11
12
1 3
14
15
l a
17
LB
19
2 0
21
22
23
24
2 5
be
2 1
28
29
30
a l
32
33
34
35
35
37
38
39
40

41

Account  No.  and Name

I N T A N G I B L E  P L A N T
3 0 1 . 1  O r g a n i z a t i o n
a 0 2 . 1  F r a n c h l s e s
a a s . 1  O t h e r  P l a n t  a  M i s c .  E q u i p m e n t
S O U R C E  O F  S U P P L Y  A N D  P U M P I N G  P L A N T
3 0 3 . 2  L a n d  &  L a n d  R i g h t s
8 0 4 . 2  S t r u c t u r e s  &  I m p r o v e m e n t s
8 0 5 . 2  C o l l e c t .  a  i m p o u n d .  R e s e r vo i r s
306 . 2  Lake ,  F lyover  &  O t her  I n t akes
3 0 7 . 2  W e l l s  a  S p r i n g s
a o a . 2  l n f l l t r e t l o n  G a l l e r l e s  a  T u n n e l s
s o s . :  S u p p l y  M a l n s
a t o . 2  P o w e r  G e n e r a t i o n  E q u i p m e n t
3 1 1 . 2  P u m p l n g  E q u i p m e n t
s o s . :  O t h e r  P l a n t  &  M l s c .  E q u i p m e n t
W A T E R  T R E A T M E N T  P L A N T
3 0 3 . 3  L a n d  g t  L a n d  R l 9 h t $
3 0 4 . 3  S t r u c t u r e s  &  I m p r o v e m e n t s
3 2 0 . 3  w a t e r  T r e a t m e n t  E q u l p m e n t
3 3 9 . 3  O t h e r  P l a n t &  M l s c . E q u l p m e n t
T R A N S M I S S I O N  a  D I S T R I B U T I O N  P L A N T
3 0 3 . 4  L a n d  a  L a n d  R i g h t s
3 0 4 . 4  S t r u c t u r e s  a  I m p r o v e m e n t s
3 3 0 . 4  D i s t r .  R e s e r vo i r s  a  S t a n d p l p e s
3 3 1 . 4  T r a n s m .  &  D i s t r i b u t l o n  M i l n e
s a a . 4  S e r v i c e s
3 3 4 . 4  M e t e r s  a  M e t e r  i n s t a l l a t i o n s
a a s . 4  H y d r a n t s
3 3 9 . 4  O t h e r  P l a n t  &  M i s c .  E q u i p me n t
G E N E R A L  P L A N T
3 0 3 . 5  L e n d  &  L e n d  R i g h t s
3 0 4 . 5  S t r u c t u r e s  s  I m p r o v e m e n t s
3 4 0 . 5  O f f l c e  F u r n i t u r e  a  E q u l p m e n t
3 4 1 . 5  T r a n s p o r t e t l o n  E q u l p m e n t
3 4 2 . 5  S t o r e s  E q u l p m e n t
3 4 3 . 5  T o o l s ,  S h o p  a .  G a r a g e  E q u i p me n t
3 4 4 . 5  L a b o r a t o r y  E q u i p m e n t
3 4 5 . 5  P o w e r  O p e r a t e d  E q u l p m e n t
3 4 6 . 5  C o m m u n i c a t i o n  E q u l p m o n t
3 4 7 . 5  M i s c e l l a n e o u s  E q u i p m e n t

3 4 8 . 5  O t h e r  T a n g i b l e  P l a n t ( k w ) 1. 544

8 7 0
0
o
O
o

2 0 7
o
o

1 ,sea
0
o
0

3 5 9
0
o
o

3 2
5 9 s

o
o
0
0

1 ,0s2
3 , 951
2 , 5 8 3
1 ,1 S7

9 8
0
0
o

2 4 4
5 0 7

3 , 4 4 1
4

5 0 4
3
0

BE
o

6 2 7 S 2 7

TOTAL
LESS: AMORTIZATiON OF CIAC

1 0 , 6 0 6 /'
( a , 7 7 5 N

1 ,809 4 , 4 9 4 1 6 , 9 0 9
( 3 , 775 )

1 7 3 1 7 , 0 8 2
( 3 , 775)

N / A N / A42
ea

44
45 NET DEPRECIATION EXPENSE .  WATER s s , 8 a 2 s 1 . 8 0 9 s 4 , 4 9 4 s 1 3 , 1 3 5 $ 1 7 3 s 1 8 , 3 0 7 n/A. 1-111
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net Depreciation Expense - Water Florida Publlc Servk:e Comrnlsslcn

Company: Li\l\lt&es, Inc. of Randa- Pasch County
Dcckel No.: 050253 . ws
Test YearEnded: 12/31/05
Historic (Xlor Pro}ec\ed[ ]

Schedule: B-13
page 1 of 1
Prsparar: Steven M. Luberlozzl
Recap Schedules: B~1

Expinnatlonz Provldoa schedule of tssl year non-used and useful depreciation expense by primary account

(1) (3)
Test year

Coat Ce Mer
Nlocatlon

(5) (6) m (8) (9)(2)
Test Your
Expense
County

(4)
Test Year

dIF
Nkacanon

Test Year
Total Adjustments

Adlus\ed
Bllnnce

Non-Used a
Useful v.

Non~Used &
Amount

1,014 (558) 42 498 498

2,097 2,097 2,097

10,572 10,572 w.572

3.507
9.695 9,695

a,507
9.895

Llns
No.

1
2
3
4
5
6
7
8
g

10
11
12
to
14
15
i s
11
11 418

3,042
41a

3,042 1 ,792
418

4,834

B.aaa
24,385
10,os0
13.094

1,241
1 ,050

8,aaa
24,386
10,050
14,144

1,241

t18
91

ahs
341

8,aaa
24,504
10,141
14,sa0

1,582

17 115

1,1es 887
14

1,581
a.as2

23.656
29

1 ,813
g

1 ,eat
3,494

23,656
29

4,455
28

1 .GB1
3.494

23,856
29

4,465
pa

i s
20
21
22
23
24
25
28
27
pa
29
30
31
32
33
34
35
as
37
38
39
40

41

308 305 513 61a

Account No. and Name

INTANGIBLE PLANT
301.1 -Organization
302.1 Franchises
339.1 Other Plant & Misc. Equipment
SOURCE OF SUPPLY AND PUMPING PLANT
303.2 Land a Land Rlphts
a04.2 Structures a Improvements
305.2 c0>e¢.~¢. & impound. Reservoirs
306.2 Lake, River & Other Intakes
307.2 W ells a. Sprlngs
30a.2 lntl l tratlon Galleries & Tunnels
309.2 Supply Mains
310.2 Power Generation Equipment
311.2 Pumping Equipment
339.2 Other Plant 81 Mlec. Equipment
W ATER TREATMENT PLANT
303.3 Land a Lam!  Rlght8
304.3 Structures & Improvements
320.3 W ater Treatment Equipment
339.3 other Plant & Misc. Equipment
TRAnsm1ssson Sr DISTRIBUTION PLANT
303.4 Lana a Land Rights
304.4 Structures a Improvements
330.4 Dlstr. Reservoirs & Standplpes
331 .4 Tranam. & Distribution Mans
333.4 Services
334.4 Meters & Meter Installations
335.4 Hydrants .
339.4 Other Plant & Misc. Equipment
GENERAL PLANT
303.5 Land 81 Land Rights
304.5 Structules& Improvements
340.5 Office Furniture & Equipment
341.5 Transportation Equipment
342.5 Stores Equipment
343.5 Tools, Shop & Garage Equipment
344.5 Laboratory Equipment
345.5 Power Operated Equipment
346.5 Communication Equipment
347.5 Mleoellaneoue Equipment

348.5 Other Tangible Plant 10,613 10,613 10.613

TOTAL
LESS: AMORTIZATION OF CIAC

85,775
(15,006) /

12.429 30.897 129,101
(15,006)

5,255 135,536
(15,006)

NlA

42

43
44

i s
48 NET DEPRECIATION EXPENSE . WATER s 70,789 s 12,429 s 30.897 s 114,095 $ 8.235 $ 120.330
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ne\ DapreclailonExpense - Waler Florida Publlc Service Commission

Company' Utilities, Inc. al Florida Seminole County
Docket No.: 060253 - WE
Test Year Ended: 12/31/05
Hlsioric [X] or Pro}ec!ed{ 1

Schedule: B-1a
Page 1 of 1
Pnpnrer: Steven m. Lubenozzl
Recap Schedules: B-1

Explanation: ProWde a schedule of test year nonmsedand usefuldepreeiailon expense by primary account

(7)
Ten Year

Cost Center
Allocavlun

Test Year
un=

Allocation
Adjusted
Balance

NGI1-u8&d81
Useful %

Non-Uled &
Test Year
Expense
County

Test Year
Total

Expense Adlus\mn1s

s (66 )  s

23.389 23_335

30.405

12.203

30.405

13.317

21242

Account No. and Name

INTANGIBLE PLANT
301.1 Organlzatlon
302.1 Franchises
339.1 Other Plant a Mlsc. Equipment
SOURCE OF SUPPLY AND PUMPING PLANT
303.2 Land a Land Rights
a0-1.2 Structures a Improvements
305.2 Collect. at Impound. Reservoirs
306.2 Lake, River a Qther Intakes
397.2 W ells & Springs
308.2 lnfl l tretlon Galleries a Tunnels
309.2 Supply Mains
310.2 Power Generation Equlpment
a11.2 Pumping Equlpment
339.2 other Plant a Misc. Equipment
W ATER TREATMENT PLANT
303.3 Land a Land nights
ao4.a structures & improvements
320.3 W ater Treatment Equipment
339.3 Other Plant 8» Misc. Equipment
TRANSMISSION a DISTRIBUTION PLANT
303.4 Land & Land Rights
304.4 structures & Improvements
330.4 Distr. Heservolrs & Standplpes
331.4 Transm. a Dlstrlbutlon Mains
333.4 Services
334.4 Meters a Meter Installations
sas.4 Hydrants
339.4 Other Plant & Misc. Equipment
GENERAL PLANT
803.5 Land & Land Rlghls
304.5 Structures a Improvements
340.5 Offlce Furnlture s Equipment
341.5 Transportation Equlpment
342.5 Stores Equlprnent
343.5 Touts, Shop a. Garage Equipment
s44.s Laboratory Equlprnertt
a4s.s Power Operated Equipment
s4s.5 Conununlcatlon Equipment
347.5 Miscellaneous Equipment

a4a.s Other Tangible Plant (1,901) (1,901) (1,901)

27.743

1
2
3
4
5
6
7
a
9

ID
11
12
13
14
15
16
17
l a
19
20
21
22
23
24
25
26
27
28
29
t o
31
32
33
34
35
35
37
38
39
40

41

42

43
44

4s

LESS' AMDRTIZATION OF cIAo (23,526)
185.915
(23,526)

141 .558
(23,525)

46 NFT DEPRECIATION EXPENSE . WATER S 81,909 s 2,737 s 27,743 s 112.889 s s.s4a $ 118,032
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MFR Account No. andName G/L Account No. and Name
TOTAL

DIRECT UlF Allocation
675 Miscellaneous Expenses 5755070 Water Permit 500,00

s7s5os0 Water - other Mains Expense 2,744.57
6759001 pull Subscriptions & Tapes 800
8759002 Answering Serv 69.00
6759004 Printing & BlueprinLs 64,00
e7s90oeUPS a Air Freight 145.00
6759007 Printing Customer Service 63.00 136.00
6759008 Xerox 80.00
6759010 Rain of off Emf Exp 8.00

6759014 Memberships Oft3ce Employees 2.D0
8759015 Microfilming 47,00

6759018 OperatorsQther Office Expense 541 .36 24.00

8758019 Operators Pubs/Subscriptions 4,00
6759080 Mains - Deferred Charges 812.00
6759081 Hurricane / Storms Cos! 509.00
6759090 Other Ofhca Expense 164.00
6759110 Office Telephone 109.00
67591 zo0tike Elecln'c 756.00
6759125 Office Water 11.00
8759150 Office Gas 18.00
6759135 Operations Telephones 477.80 493.00
8759136 Dperatlons Telephones Long
Distance 1 .00
8759140 Alarm Sys Phone Expense 230.85

6759180 Office Fax Machine Phone Line
6758210 Office Cleaning Service 136.00
6759220 Landscaping Mowing &
Sncwplowng 63.00
87592s0 Garbage Removal 67.00
6759250 Repair ON Mach & Heating 60.00
8758290 Other Oreo Malni 173.00
s7ssss0 Memberships Company 1 .of
e7s9402 Part-time Opefaiols
6759405 Communication Expenses 5,904.00

6759410 Operators Education Expenses 65.00
8759412 Uniforms 248.00
675941 s Mowing /Snowplcwlng
6759416 Gperaiors Memberships 100.00 78.00
6759430 Sales/Use Tax Expense 1.00
6759490 Garbage Removal War Swr
8759506 Water Main! Repairs 695.00
6759507 Water- Main Breaks 8,981 .53
6759509 Water - Elem Equips Repair 350.50
7048050 EmployeesEd Expenses
7048055 Office Education/ Tran Exp 99.00

17s400e Sewer - Maintenance Repairs
7754007 Sewer Maln Breaks

7754009 Sewer Electric Equipment Repair
7755070 Sewer Permits
7758370 Meals 8; Related Exp 46.00
775aas0 Bank Sen/ Charge 447.00
7758581 Loc Charges 3.00
7755390 Other Misc General 104.00

7758490 Sewer Other MainsExpense
TOTAL 9,699.81 11 ,885.D0

MARION COUNTY - ACCOUNTS HECONCILIATION SCHEDULE

WATER

U\F Allocation
and Direct

500.00
2,744.57

3.00
69 .of
64.00

145.00
199,00

30.00
8.00

2.00
47.00

565.36

4.00
812,00
509.00
164,00
109.00
756.00
11 .00
18,00

970.80

1 .of
280.85

136.00

63.00
67,00
60,00

173.00
1 _of

6,904.00

65.00
248.00

175.00
1 00

695.00
3,931 .so

s50.50
g

99.00

48.00
447.00

3.00

104,00

21 ,534.81
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MFR Account No. and Name G/L Account No. and Name
TOTAL

o mE c T UIF Allocation

775 Miscellaneous Expenses 6755090 Water - Other Mains Expense

6759001 pull Subscriptions & Tapes

s7sso02 Answering Sew 9.00
6759004 Printing a Blueprints 8.00
6759006 UPS & Air Freight ta.00

8759007 Printing Customer Service 17,00
6759008 Xerox 4.00
6759010 Ram of Off Emp Exp 1 .00

6759014 Memberships Office Employees

6759016 Mlcrofilmlng 5.00

6759018. Operators Other Office Expense 3,00

6759019 Operators Pubs / Subscriptions 1 .00

6759080 Marl - Deferred Charges 103,00
6759081 Hurricane / Storms Cost 65.00

6759090 Other Orca Fxpense 21 .00

8759110 Office Telephone 14.00

8759120 Office Electric 96.00

6759125 Office Water 1.00

6759130 Office Gas 2 0 0

87591 as Operations Telephones 63.00

s7s91ae Operations Telephones Long Distance

6759140 Alarm Sys Phone Expense

6759160 Office Fa Machine Phone Line

8759210 Office Cleaning Service 17.00

8759220 Landscaping Mowing a. Snowplowing e.00

6759230 Garbage Removal 8.00

6759260 Repair Off Mach a Heating 8.00

6759290 Other Once Mains z2.oo

8759330 Memberships - Company

6758402 Par\~t*1me Operators

5759405 Communication Expenses 876.00

6759410 Operators Education Expenses

6759412 Uniforms s2.o0

6759416 Operators Memberships 10.00
6759430 Sales/Use Tax Expense

6759490 Garbage Removal War/Swr

8759508 Water - Mal fl Repairs

6759507 Water - Maln Breaks

7048050 Employees Eu Expenses

7048055 Office Education/ Train Exp 13.00

7754006 Sewer - Maintenance Repairs 750.00

77s4007 Sewer Main Breaks

7754009 Sewer Electric Equipment Repair

7755070 Sewer Parmhs 150.00

775a370 Meals a Re\a'lBd Exp s.0o
7758380 Bank Sew Charge s7.0o
7758381 Loc Charges

7758390 Other Misc General 13.00

7758490 Sewer Other Mains Expense 1,051 .72

T O T AL 1,951.72 1 ,5U2.00

MARION COUNTY - ACCOUNTS HECONCIUATION SCHEDULE

SEWER

UIF Allocatlon
and Direct

9.00

8,00

18.00

17.00

4.00

1.00

6.00

3.00

1 ,00

103.00

65.00

21 .go

14.90

95.00

1.oo

2,00

68.00

Q

17.0o

e.oo

8.00

8.00

22.00

878.00

32.00

1o.00

1a.0o

780.00

1s0.00

6,00

s7.0o

13.00

1,051 ,72

8,468.72

in I H ll\l
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MFR Account Na, and Name G/L AcoountNo. and Name
TOTAL

DIRECT
Cost Center
Allocaibn UIF Allocation

675 Miscellaneous Expenses 6755090 Water Other Mains Spense 247
s75s001 Publ Subscriptions a Tapes (4) 200

6759002Answering Swv 41 .00
1u6759004 Printing & blueprints a8.oo

6759005 UPS & Air Freight B5,00
6759007 Printing Customer Service 57.35 80.c>o
6759008 Xerox 1a.0o
6759010 Heim of OH Emf Exp 5.00

6759014 Memberships Office Employees 1.o<>
6759016 Microfilming 2a.0o

6759018 Operators Other Office Expense 399 14,00

6759019Operators Pubs/ Subscriptions 55 2.00
6759080 Mint - referred Charges 450.00

l . I8759081 Hurricane/ Storms 301 .90
6759090 Other Office Expense 9700
6759110 Office Telephone 84.00
6759120 Office Electric 447.00
6759125 Office Water 6.00

6759130 Office Gas 10.00
S7591 as Operations Telephones 291 of

6759136 Operations Telephones Long
Distance 1 .00
57591-to A\an'm Sys Phone Expense

6759160 Office Fax Machine Phone Line

8759210 Office Cleaning Service 80.0o

6759220 Landscaping Mawing &
Snawplowng 37.00

6759230 Garbage anodal a9.o0
6759260Repair on Mach & Heating 36.00

Ce Mains6759290 thee 102.00
8759330Memberships Company

6759402 Part-lime Operators
118759405 Communication senses 70 4,077.00

6759410 OperatorsEducation Expenses 85
8759412 Uniforms 17 147.00
6759415 Mowing /Snowplowing
6759416 Operators Membersh pa as 46.00
e7sa4a0 Sales/Use Tax Expense Lao

oval Wtr/Swr6759490 garbage
675950a Weis - Mains Repairs 9OD.DD
6759507 Water - Main Breaks

1 IDr6759509 Water - Elec quick

7048050 Employees Ed xpaxses
7048055 Office Education / Train Exp 58.00

7754zx>eSewer - Maintawnce Repairs

7754007 SewerMan Breaks

7754009 Sewer Electric Equipmml
Repdr
7755070 Sewer Permits
17sss70 Meals & Related Exp 27.00

»775aae0 ark Serv large 254,00
7758381 Loc he 2.00
'nsaaso Cther Misc Gehad 62.00

•7758480Sewer theeMann!Expense

TOTAL 957,33 907.90 6,989.00

ur-sAnL:1: »uunl  Y AL;uuun I 5 HE;UONCILIAT ION SCHEDULE

Orange Nloactlon WATER

UIF and Cost
Center

Allocation and
Direct

247.00

(200)
41.oo

38.00
85.00

187.33
18.00

5.00

1 ,OO
2a.oo

413.00

57.00
480.00

301 .00
97.00
54.00

447.00

6,00
10.00

291 .of

1 .of

89.99

37.00

39.00
36.00

102.00

4,147.00

85.00
1e4.00

a4.00
1.00
*

900.00

58.00

27.00
264.00

2.00

62.00

8,853.33

Page 1
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MFlA4:¢¢un¢ns, Md nana can.. Account No. ume Hllns TOTAL 0IHECT
Cut Conley
Alcuin ur »Jl¢=lu°»

575 Miaodarnouu Expornsu 8756970 Wllov Povrnhu

6?'58D80Wbls¢-Othu MainlEx.p nm 2,492.63 237,oo
a n n u m p r  Su M n v b \ 1 c l l  A  n o . 1 5 .o o
8759902 Anlwafirog Sew 378 .00
6754464 Printing a Blueprint 349 .00
8T59GG6UPS iAI Fv m 7B9.00
anew Prhdnp Orland s»~I=¢ 410.97 743 .00
awesome Xian 1 s 2 ,0 0
6159010 Rein el on En-v E19 4 3 0 0

8759014 Mambaluhips Oftba Empioyun 10 .00
amuse  M lumt lnhq 2 5 9  o f

enema oguuw Dxhu O(§<x» Exvzuvxo 2,297.39 3 .222 .90 129 .00

8758018 Dpnllml PW! / Suburb Lem 163.50 59 .00 2 2 .0 0
87BWG0 Maki . Bulnnad Ghag- 4 4 3 1  o f
e758081 Hwbane I Siam4 Cool 2 259.72 s2 o ,o o 2,7rr9.00
svnsuso ca- C>H\°1 Ewan" B95 .OO
87691\ DOl f ¢ l Yabphano 5 9 4 .0 0
41759120 Offbs Elwvk: 4 ,126 .00
anmzs of lbs Wahl 50 .00
8758190 ANna Q- 9500

8759188 L>plvnlnm Tskphunsl 1,s2a.21 2,590.00
8759135 Dnsaiuu Tdsphnnan Lw
Diunon 7.D0
suuouo Alarm Phnnn Export 982.26

s7:s1a7 OHM Fu MaMbo Pham Lhe
s7sez»0 Oreo CisuWlqsnrvun 7 4 2 .0 0
875580 L-m-°=v~»v Mowiw 8
Snawnluvmg 3 4 3 0 0
evaoarso Garb a Ramovil 363.00

8758260 Rspalr Off MEII a Hullnq 3 3 0 .0 0
8759290 our OHioe Mlill 9 4 5 .0 0
3759Ga0 M\rnh||¢lNp| I Company 3 .0 0
8789402 Parl-'limo Oplralnra
avunoa CI=¢l\flll1iclBon Exaunau 3 7 5 6 3 . 0 0

515941 o Opslnkou Edwalcn Exnona- 325 .00 1 : 0 0 8 0 0
anon: IJnIlnmm 47s .a2 2 ,cse ,o o 1 , 8 4 0 0
8759415 Mawhg/S41evlp\¢w\w 5,833.34 1 4 2 0 0
8759418 Opuakwn Memherdbc 4 2 1 .25 3 7 6 0 0 4 2 4 .0 0
8759490 Seidkbu To Exyuvu 5 . 0 0
8759599 Bdhlqs Rnvncvd Wt/sw!
8758606 WMU! I Hair! Flspah 8,022.11
e15»sc7 WM!! . May Blaah 5 ,213.26
avsnson Wan - Et 54141 Repair 2,052.35
voaausu Ervvlwveo Ea Evplmvul 2 .00
7048086 mu E4U°l\iOv\ lTlnl\ E-W 5 3 9 .0 0

m4uce Sum . Mahhnmoo Rquh

TTM90? Server Main Bfnoka

7754089 Saws! Elf nun Eq1.¢rnlnl aqua
M a n n  Bo ws  Pn n d h
77EE{ l70M l4b &Hl i i l ld B0 1 :411 .00 2 5 2 .0 0
vvsauuo BaliSafe (Map 2 .4s7 .00
m s u u Lou F - 19.oo
7758495 Dlhll mm Gunn! 5 7 0 .0 c
mono S-ol Tl* Maki Equus:
T O T A L 322401.81 s,z11.00 a6 4 a.oo

ruuuu uuuwl v » ALAJUUNIS Hl:GONCIUATlON SCHEDULE

VAs c o  Al l o c a t i o n s WATER

UF nm! ¢"\
Cunha Alocallsn

Md Dina!

2 7 2 9 .6 3
1s.oo

378.00
849.09
7ss .oo

1,153.97
152.90

43.00

1 0 0 0
2 5 9 0 0

5 .5 4 5 3 9

244.50
4 ,4 3 1 0 0
s.1a8.72

895.00
594.00

4,126.00
50.00
95.00

4 8 1 1 2 1

7.00
982.25

742.00

343.00
353.00
s a w n
9 4 5  o f

3 .00

3 7 .6 6 3 0 0

1,331.00
3,668.82
5,775 34
1 ,a 2 1  i s

5 0 0

5 , 0 8 4 1
5 2 1 3 2 5
2,052.35

z o o
5 3 9 0 0

1.ssa.o0
2,437.00

1 9 0 0
570 DD

10s,1eo,a1

I I I  l l - I I !
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MFR Account Ho. and Nina aiL Account Ho. and Hume 1o1AL DlRECT
Call  Cbnkf
Nlaeliinan ur Mlwaslllun

775 mueunmoon Expanse wnnovo Weis! Plrmih
crrasoso Wotu - o6uf Mains Expenao N/A
87594101 pull Suhawiprovl I Taos 5 .0 0
8759902 Aruwsrhg Sum 1 4 4 .0 9
ama04 Plar.ur»g A aauaprlnu 133.00
anode ws I  Air  Fwlqhi 300 .00
8759007 Plinths) Cuaiumot Sawiua 2 8 3 0 0
8759008 Xerox s h o o
8155010 Rm 0l011 Emf m 15.00

5759014 Msmunripa Olllno Empiuyoen 4 .o 0
emssma Mn »l% 1rn.rl9 98 .90

8759918 Opvrulun OMar Office Event 1 . 2 2 a o o 49 .00

5759819 Cipsntnil pubs; Sd1s:Ii:»tiDru 2 2 .0 0 8 .0 0
8760080 Maia! ' D farrow Chafgau 1 ssa.oo
6T59fJB! Hwrlocsno / Sbvnl Out\ » s . c o 1 ,css .o o
B'!5BG50 O||vavo|f¢:oEx4;e4we 341.00
Orono Dlfbi Tuspnuno 2 2 6 .0 0
6758120 Olfiui Elwub 1,572.00
575915 Olly Wnluf 2 3 .0 0
8789190  DEN Of 37 .00
s1us1a5 Opanrlonl Tsbphonn 1 ,025 .00

s7aw1:le Opundam Tsbplwnen Lvov Dhlanoo 3 .0 0
e'75D140Allm Sys Pham: Exannn

u1ua1eoom¢ F=»<m¢a\»»-pnnn»L»=»
e7ss21cc>f¢iuu Di! . saran 2B8.00

enszao Lludmephg Mowing In Suowpbvv 131 .09
evooau Garb ng Removal 138.00
svaszso  Hop i  on  M ld l  & How 1 2 s .0 0
878980 OHM( Clint mum 3 5 9 .0 0
8750889 Mlmbilrlhipl - Company 1.00
5758402 Put-Uma Opsf aioli
8758405 Cuvvwnliolviun Explvllu 1 4 3 5 0 . 0 0

ersono OVvrnWn EauWnvu Expavls 3 8 3 .9 0
evewz Uvl loml 7 7 7 ,o o s1e.o0

5 4 , 9 0
ensue Opsmtalu Memhonhkws 3 7 2 ,0 0 vswo
8759400 Salas/Un Tax Expvrla 2.00
6759490 011h I Rmawd Ww9wr
B75G506 walor » MaiN Hepzil
5758507 Waist * mun Bianka

vuneuzsozmp o n E d  E n e m a 1 .OD

7u¢a:ca OMarEdwatbn Hum aw 2 0 5 0 0

7754006 Sswar - Mainhlnanuo Ropah 6,701.34
7754007 sawsMay B i rks 200 .00

7754089 Saws Elnclb Equiununi Rsplk
7 7 5 5 0 7 0  e mu  PPM !
nuaaro Mai a Bdnrnd aw 5 3 7 0 0 35.00

| Isrrsa<3eoBanl:suv 929 .00
msenel Lau Foe m o o
meaoo Olhll Mi° BauM 217.00
Tll!8l9DSevu now MllnlEq>n1ua 2 ,078 .10
T O T A L 8,977.44 3 ,419 .90 z4,so1.oo

r * Aa L » L /  L AJ UNI v  -  A i L » u u n l : s  HCUUNUIL IA I IUN SL i g Ht : L ) UL t

SEW ER

UF and Cut
Gintsr Allocation

Ind Ulrlnt

I VAL UE!
SDD

144 ,09
1 3 3 0 0
300 .00
2 8 3 0 0

62 .00
1 s . o o

4 .00
99 .90

t 2 7 7 . 0 0

s o o n
1 6 5 8 . 0 0
1,105.00

341 .of
225 .00

1 ,5 7 2 0 G
2 3 0 0
37 .00

1 . 0 2 5 8 0

3 .0 0

z s a o o

131.00
135.00
1 z s o o
aso.oo

moo

14 ,350  o f

383.00
1,293.00

54 .o0
5 3 3 .0 0

2 0 0

1  o f
205 .00

s,701 .34
zoo DO

533 .06
929 .00

7 9 6
217.00

2.076.1 D
35,997.44
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MFR Account No. and Name G/L Account No. and Name
TOTAL

o m : c T
cw Center
Aliocatlon

u1F
Allocaihan

675 Miscellaneous Expenses
6755090 Water - Other Mains Expense 79.21 25.00
5759001 Pull Subsofiptions 8. Tapes 2.00
6759002 Answering Serv 55.00
s75s004 Printing s. Blueprints 51.00
8759006 UPS & Air Freight 115.00
8759007 Priming Customer Service 194.88 108.00
8759008 Xerox 24.00
5759010 Ram d off Emf Exp 6.00

5759014 Membalships Wim Employees 1.00
6759016 Mlcrdilming 38.00

B75B01 B Operands Other Office Expense 21450 469.00 19.00

8759619 Operators Pull / Subscriptions 9.00 3.00
6759080 Maim - Deferred Charges 645.00
6759081 Hurricane / Storms Cost 17.00 404.00
8759090 Other Ofibe Expense 130.00
6759110 Office Telephone B6.00
8759120 Oflioe Electric 600.00
6759125 Ofiiee Waler 9.00
8759130 O1¢ioe Gas 14.00
5759135 Operations Telephones 391.00
6759136 Operations Telephones Long
Distance 1 .of
S759140 Alarm Sys Phone Expense

.S75S1 SO Otiioe Fax Machine Phone Lino

8759210 Dtiiee Cleaning Sefvlce 108.00
5758220 Landscaping Mowing &
Snvwplowng 50.00
6759280 Garbage Removal 53.00
8759250 Repair O11Mach & Hsallng 48.00
6759290 Other W in Meinl 137.00
5759330 Memberships - Company

6759402 Par1»1ime Opefalors
6759405 Communication Expenses 5,479.00

6759410 Operator Education Expenses 146.00
6759412 Unilon'ns 297.00 197.00
8759415 Mowing /Snowplowing 2,s99.s9 21.00
8759416 Operaiots Memberships 1s.ss 142.00 e2.0o
6759430 Sales/Usa Tax Expense 1 .of
6759490 Garbage Removal Wit/Swr

5759505 Water - Main! Repairs 1 ,ea8.9s
6759507 Waler . Main Breaks 318.96
5759509 Water ElemEquip! Repair

vo4aoso Employees Ed Expenses

7048055 Olfioe Education / Train Exp 78.00

7754906 Sewer - Maintenance Repairs Q

7754007 Sewer Main Breaks

7754009 Sewer Electric Equipmerai
Repair

7755070 sewer Permits

7758370 Meals & Related Exp 205.00 37.00
7758380 Bank Sew Charge 355.00
7758381 Loc FDD 3.00
77saa90 Other Misc General aa.00
77sa4so sewer Other Main! Expense 1

TOTA L 5,120.02 1,332.00 9,893.00

PINELLAS COUNTY . ACCOUNTS RECONCILIATION SCHEDULE

PINELLAS Allocations WATEP

UIF and Cos!
Comer

Allocation and
Direct

105.21

2.00

55.oo
51 .OO

115.00

302.38

24.00

6,DO

1.00

38,00

702,50

12 of

645.00

421 .of

130.00

ae.oo

600.00

9.00

14.00

391.00

1.oo

10a.00

50.00

53.00

48.00

137.00

5,479.00

149.00

494.00

2,620.99

219.55

1.00

1,698.93

31695

7a.oo

242.00

355.00

3.00

8aoo

15,845.02
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MFR Account No. and Name G/L Account! No. and Name TOTAL 2005
cos:  Center
A lloeat lon UIF Allocation

675 M4scelIaneaus Bcpenses 6755070 Wa\ar Permits 4 0 0 0 0
6755090 Water - Other Mains Expense 15,149.16 z ,o4e.oo
6759001 Publ Subscriptions 8 Tapes (2900) 14. 00
6759002 Answering Serv 340. 00
6759004 Printing & Blueprints a14 . 00
8759006 UPS a Air Freight 708. 00
s7s9007 Printing Customer Service 441. 88 667 . 00
6759006 Xerox 145. 00
s159010 Reim of Off Emp Exp 38 . 00

6759014 Memberships Ofice Employees 9. 00
6759016 Mhzrotilming 232 . 00

8759018 operators Other office Expense 759.61 3,314.00 1 1 6 0 0

6759019 Operators pull I Subscriptions 457, 00 20. 00
6755080 Main!- Deferred Charges 3, 979. 00
6759081 Hurricane I storms cost 282 . 30 2,495.00
6759090 Other Office Expense 804. 00
6759110 Ofice Telephone 523. 00
6759120 Office Eiacuic 3 , 705. 00
6759125 OHio Water 54 . 00
6753130 Office Gas 86 . 00
s75s1ss Opefatlons Telephones 2v415.00
6759186 Operations Telephones Long
Dis!anoe 6 . 00
6759140 Alarm SYS Phone Expense 4,534.56

6759180 Office Fax Machine Phone Line
5759210 Office Cleaning Service 666 . 00
6759220 Landscaping Mowing &
Snowplowing s08 . 00
6759280 w age Rem oval 326. 00
6759250 Repair OK Mach a Heating 296 . 90
5759290 Other off ice M i n t 848 . 00
e7ssaso Memberships - Company 3 . 00
6759402 Pan-time Operators

6759405 Comunicalion Expenses 581 .of 38, 819. 00

6759410 Operators Education Expenses 704. 00
6759412 Uniforms 144. 00 1,216.00
6759415 Mowing /Snowplowing 22, aos . 00
s7ss41s Operators Memberships 315 . 00 380 . 00
67594so Sales/Use Tax Expense 5. 00
6759490 Garbage Removal Wit/Snr

6759506 Water Man! Flapairs 7,110.99
$759507 water - Man Breaks 2,134.72
6759509 Water - Elec Equips Repair 1,459.60
704a050 Employees Ed Expenses 1. 00
7o4soss Office Education / Train Exp 484 , 00

7754006 Sewer - Maintenance Repairs
7754007 Sewer Main Breaks

7754009 Sewer Electric Equipment Repair
T755070 Sewer Pefmsu
7758370 Meals & Related Exp 227 . 00
7758sao Bank ser Charge 2, 188. 00
77saaa1 Loc Fee 17 . 00
7758890 other Misc: General 512. 00
7756490 Sewer Other Mann! Expense
TDTAL ss ,0Tr.42 7,5a2.00 577978.00

SEMINOLE COUNTY - ACCOUNTS RECONCILIATION SCHEDULE

SEMINOLE Nlocailons

TOTAL wArEF1
400 . 00

17, 195. 1 e
(15.00)

340 . 00
3 1 4 . 0 0
708 . 00

1 I 105.38
146. 00

38 . 00

9. 00
232 . 00

4,189.61

477 . 00
3, 979. 00
2,777.a0

804 . 00
538. 00

s , 7os . oo
54 . 00
85 . 00

2, 416. 00

5 . 00
4, 534. 55

666. 00

308 . 00
326 . 00
29s , oo
845 . 00

3. 00

34,400.00

704 . 00
1,350.00

22,805.00
895. 00

5. 00

7, 110.99
2, 134. 72
1,459.50

1. 00
484 . 00

227 . 00
2,18a.00

17. 00
512 . 00

120,587.42



Q cm ea v (9 no G

I*C¥IC§llWQFDC35 m c u m a z o o D o on D Ia o m ~e

5 0 8 0 0 0 0 9 o  o  o  o  c a  o  o  o  o  o o  c a

835

go;

8888 9:95888
i881889

4 333al! 884
..z'8E£E"'EEEEE£E a m :

888



MFR Account No. and Name G/L Account No. and Name
TOTAL Dlrecily

Booked
Cost CGMef
Alic»ca\ion UlF Ahocaiion

S75 Miscellaneous Expenses 6755070 Water Perm fs
6755090 Water - Other Mains Expense
6759001 Publ Subscriptions & Tapes (16.00) 7.oo
6759002 AnsweringServ 181.00

6759004 Printing a. B\ueprin\s 167.00
6759006 UPS a Air Freight 378.00

6759007 Printing customer Service 356.00
6759008 Xerox 78.00
s759010 Ream of off Emf Exp 2 0 0 0

6759014 Wmberships office Employees 5.00

6759016 Micro6lming 124.00

6759018 Operators Other Office Expense 1,769.00 s2.oo

6759019 Operators Pubs / Subscriptions 244.00 11,00

6759080 Main! - Deiefred Charges 2,123.00

6759081 Hurricane / sums cost 1,382.00
6759090 other Office Expense 429.00
5759110 OfEc8 Telephone 285.00
s759120 Office Electric 1,977.00
6759125 Ofice Watal 29.00
6759130 Ofnca G85 46.00
6T59185 operations Telephones 1 ,2B9,00
6759195 Operations Telephones Long
Distance 8.00
6759140 Alarm9/5 Phone Expense

6759150 Office FaxMachine Phone Line

s759210 Ofice Cleaning Service 356.00
6759220 Landscaping Mowing a
Sf1owplDwl\Q 165,00
6759280 Garbage Removal 174.00
6759260 Repair Off Mach & Heating 158.00

s7s9290 Other Office Mains 45a.00
5759330 Memberships - Company 1.00

6759402 Pan-time Operators
6759405 Comunlcation Expenses a10.00 18,048.00

s1ss41o Operators Education Expenses 375.00
6759412 Uniforms 77.00 649.00

6759416 Operators Memberships 168.00 203.00
6758430 Sales/Use Tax Expense : m o
s7594so Garbage Removal War/Swr
5759506 Water .. Mains Repairs
6759507 Waler - Man Breaks

1o4aoso Employees Ed Expenses 1 .00
7048055 Office Educatlon / Train Exp 258.00

7754008 Sewer - Maintenance Repairs 976.15
7754007 Sewer Mom Breaks 475.00

7754009 sewer Electric Equipment Repair

7755070 Sewer Permits

7758570 Meals & Related EXP 121.00
7758380 Bank Serf Charge 1,158.00
77saaa1 Loc Fee 9.00
77saa90 Other Misc General 27s .00
7758490 Sewer Other MainsExpense 1 I038.77 ae4.oo
TQTAL 2,489.92 3,292.00 30,942.00

SEMINOLE COUNTY . ACCOUNTS RECONC\LlATION SCHEDULE

TOTAL
WASTEWATER

(9.00)
181 .00

1 B7.00

378.00

356.00

7 8 0 0

20,00

5.00

124.09

1,831.00

255.00

2,123.00

11352.00
429.00

285.00

1,977.00

29,00

46.00

1 _zaaoo

8.00

356.00

185,90
174.00
158.00
453.00

1.00

1a,a5a.oo

a7e.oo

726.00

371.00
a.oo

1.00

258.00

976.15
475.00

121 .00
1,158000

9,00
273,00

1 ,402.77
38,723.52

l l
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Department of

Environmental Protection
-DH I sl- ;* M

Jeb Bush
Gavemor

Southwest District
13051 North Telecom Parkway

Temple Tenace, FL 33637-0926
Telephone: 813-632-7600

Colleen P'LCasdlla
Secretary

May 24, 2006

Mr. Richard W. Ritz, Regional Manager
Utilities, Inc. of Florida
200 Weathexsfield Avenue
Altamonte Springs, FL 32714

Summeruee Long Form Consent Order
PWS-IDNo. 651-1423
Pasch County
OGC File No. 06-1040-51-PW

Dear Mr. Rea:

Enclosed please End the pm ws ei c Q Q ;Qrder regarding the above-referenced facility. Please

review, sign, and return ir ivi thin f i f teen (1S).Hays from ltceipt of this letter, if in agreement. ,

Upon return, the District Director will execute the ConseM Order, and a final copy will be semi to
you.

If you have any questions, please contact Ed Watson, of the District Compliance/Enfomerdent
Drinking Water Section, at (813) 632-7600, extension 319.

Sincerely,

/'..
"7

Craig McArthur
Environmental Manager
Drinking Water Section

CM/ew/dm°

Enclosure

I
I

E

.'nnre4 on rec,<icd paper.

FEB-16-2887 11:56

Re:

4878696961 97%



B2/15/2887 11:45 4873595951 UTILITIES INC DF FL PAGE 85/16

,BEFORE THE STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

STATE OF FLORIDA DEPARTMIZNT
OF ENVIRONMENTAL PROTECTION,

IN THE OFFICE OF THE
SOUTHWEST DISTRICT

Complainant. OGC FILE NO. oa-1040-51-pw

vs,

Utility, Inc. ofFlorida

R8spoFld81'lL

)
)
)
)
)
>
)
)
)
)
w

CONSENT ORDER

This Consent Order is entered into between. the State of Florida Department of

Environmental Protection ("DepaLrtment")and Utilities, Inc.of Florida("Respondent") to reach

settlement of certain matters at issue between the Department and Respondent.

The Department Ends and the Respondent admits the following'

1. The Department is the administrative agency of the State of Florida having the

power and duty to administer and enforce the provisions of the Florida Safe Drinking Water Act,

Sections 403.850 go gag., Florida Statutes, and the rules promulgated thereunder, Title 62, Florida
l

Administrative Code. The Department has junlsdiction over the matters addressed in this

Consent Order.

Respondent is a person within the meaning of Section 403.852(5), Florida

Snamtes.

Respondent is the owner andoperator ofa curnmunity water system, PWS#

6511423, located in Pasco County ,Florida which, serves the Summenree Water Plant ("system").

The Dcpanmcnt finds that Respondent is in violation of Rule 62-550.310(.'5}.

Florida Administrutivccode I"'Fla. Admin, Code"). whichestablishes the muxirnum contaminant

OGC File No. 06- 1040-51-PW
Page I of I l

FE8-16-28 7 11:56g

4.

3.

2.

4878696961 97% P115



82/15/2887 11:45 4878595951 UTILITIES INC OF FL PAGE 85/15

level ("MCL") for total trihalornethanes ("TTHMs") as 0.080 milligrams per liter ("mg,/'L") and

the Hve haloacctic acids ["HAA5s") as 0.060 mg/L. The running annual average results for

samples collected from the system during the 2" Quarter 2005 through the 1" Quarter 2006 and

analyzed for , Ms and HAASs are 0.105 mg/L and 0.078 mg/L, respectively.

Having :cached a nrsolution of the Maher the Department and the Respondent mutually

agrseanditis

ORDERED:

Respondent shall comply with the following corrective actions within thesltatd

time periods:

2. Witlllin 60 days of the effective dare of this Consent Order, Respondent shall

retain the services of a Florida-registeltd professional engineer to evaluate the system and

submit an application, along with any required application few, to the Department for a penni to

construct any modifications needed to address the MCL vio1ation(s).

The Depautncnent shallreview the applicationsubmitted pursuant to

paragraph 5a. above. In the event additional information, numodiiications or specifications are

necessary toprocess the application, the Department shall issue a written request for information

("RI"'") to Respondent for such information. Respondent shall accordingly submit the requested

information 'm writing to the DepaMnent within 15 days of receipt of the request. Respondent

shall provide all iluibmxation requested in any additional RI-'Is issued by the Department within

15 days ofrcceipt of each request.

c. Within 180 days of issuance ofamy required pcl1nit(s), Respondent shall

complete the modifications approved pursuant to the permit(s) issued in accordance with

paragraphs 5a. and Sb. above, and submit to Thu Depanmunt the cngi:1e=:r's ccnificatiun Rf

OGC .Fila No. 136- I 840-5 I-PW
Pogo 2 of 11

FFR-'I l=,-9:71917 1 t I S ;

5.

am'79»2¢1rr.=arrn 972 P. @6



82/16/2887 11:46 4878595951 UTILITIES INC DF FL PAGE a7/15

completion of construction, along with all n:quir=ed supporting documentation. Respondent shall

receive written Department clearance prior to placing the system moclificatfons into service.

d. Respondent shall continue to sample quarterly for TTHMs and HAASs in

accordance with Rule 62-550.5 I 4(2), Fla. Admin. Code. Results shall be submitted to the

Department within ten (IT) days following the month in which the samples were taken or within

10 days following Respondent's receipt of the results, whichever is sooner, Additionally,

quarterly reports shall be submitted to the D¢3Jart:nent in accordance with Rule 62-550.821(12),

F18. Admin. Code.

In the event that the modifications approved by the Deplartznnent pursuant to

paragraphs 54 and Sb. are deteawnnined to be inadequate to resolve the MCL violation(s), the

Depawhnleut will notify the Respondent 'm writing. Within 30 days of receipt of written

notification 5'om the Depamnent that the results of the quarterly sampling 'indicate that the

system modifications have not resolved Lhe violation(s), Respondent shall submit another

proposal to address the MCL violas°ion(s). Respondent shall provide all information requested in

any RHo issued by the Depaatinent within 15 days of receipt of each request. Within 60 days of

the date the Department reaeivx the application pursuant to this paragraph, Respondent shall

provide all informationnecessary to complete the application.

f_ Responded shallcontinue to issue publicnotice ngaulinng the MCL

vOolation(s) every 90 days in accordance with Rule 62-560.410(1). Fla. Admin.Code,until the

Department determines that the system is in compliance with all MCLs. Respondent shall

submit certiticaliun ofdclivury of public maticc. using DEP Form 62-555.*7C0(22), to the

Department within ten days of issuing each public notice.

t

OGC File No. C6-I940-51-P W
Page 3 at' 1 l

FE8-16-2387 11:57

e.

4878696961 97% p. 37



82/15/2887 11:45 4878695951 UTILITIES INC OF FL PAGE 88/15

Within 15 days of the effective date of this Consent Order, Respondent shall pay the

Department $500 in settlement of the matters addressed in this Consent Order. This amount

includes $500 for costs and expenses incurred by the Department during the investigation of this

matter and the preparation and tracking of this Consent Order. Payment shall be made by

cashier's check or money order. The instrument shall be made payable to the "Department of

Environmental Protection" and shall include thereon the OGC number assigned to this Consent

Order and the notation "Ecosystem Management and Restoration Trust Fund."

Respondent agrees to pay the Department stipulated penalties in the amount of

$100 per day for each and every day Respondent fails to timely comply with any of the

requirements of paragraph 5 of this Consent Order. A separate stipulated penalty shall be

assessed for each violation of this Consent Order. Within 30 days of written demand from the

Department, Respondent shall make payment of the appropriate stipulated penalties to the

"Department of Environmental Protection" by cashier's check or money order and shall include

the OGC number assigned to this Consent Order and the notation "Ecosystem Management and

Restoration Trust Fund." Payment shall be sent to the Department of Environmental Protection,

Southwest District: Office, 13051 N. Telecom Pkwy, Temple Terrace,FL 33637. The

Department may make demands for payment as any time after violations occur. Nothing in this

paragraph shall prevent the Department from filing suit to specifically enforce any of the terms

of this Consent Order. if the Department is required to tile a lawsuit to recover stipulated

penalties under this paragraph, the Department wt ll not be foreclosed from seeking civil penalties

for violations of this Consent Oder in an amount greater than the stipulated penalties due under

this paragraph.

OGC File No. 06- 1040-Sl-PW
Page 4 of ll

FFR-16-:wv 11 257

6.

7.

49179494441 Q92 P_99



92/16/2987 11:45 4678596951 UTILITIES INC DF FL PAGE s 9/1B

If any event, including administrative or judicial challenges by third panics

unrelated w the Respondent, occurs which causes delay or the reasonable likelihood of delay, in

complying with the requirements of this Consent Order, Respondent shall have the burdenof

proving the del ay was or will be caused by circumstances beyond the reasonable control of the

Responder and could not have been or cannot be overcome by Respondents due diligence.

Economic circumstances shall not be considered circumstances beyond the control of

Respondent, nor shall the failure of a contractor. subcontractor, rnaterialrnan of other agent

(collectively referred m as "contractor"} to whom responsibility for performance is delegated to

meet contractually imposed deadlines be a cause beyond the control of Respondent. unless the

cause of the contracto17ls late performance was also beyond the contractor's control. Upon

occurrence of an event causing delay, or upon becoming aware of a potential for delay,

Respondent shall notify the Department omnlly within 24 hours or by the next worldng day and

shall, within seven calendar days of oral notification to the Department, notify the Department in

writing of the anticipated length and cause of the delay, the measures taken or to be taken to

prevent or minimize the delay and the timetable by which Respondent intends to implement

these measures. If the parties can agree that the delay or anticipated delay has been or will be

caused by circumstances beyond the reasonable control of Respondent, the time for performance

hereunder shall be extended for a period equal to the agreed delay resulting from such

circumstances. Such agreement shall adopt all reasonable measures necessary to avoid or

minimize delay, Failure of Respondcnl to comply with the notice requirements of this Paragraph

in a timely manner shall constitute a waiver of Respondent's right to request an extension of time

for compliance with :he requirements of this Consent Order.

OGC File No. 06- 10a0»51-PW
Page 5 of 11

FFR-1 F-QV\W? 1 1 :av 41?RFF}l49F\1 'we p.@9
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82/15/2887 11:46 4878595951 UTILITIES INC DF FL PAGE 18/1B

Persons who an: not parties to this Consent Order. but whose substantial interests

are affected by this Consent Order. have a right, pursuant lo Sections 120.569 and 120.57,

Florida Statutes, tO petition for an administrative hearing on it. The Petition must contain the

information set forth below and must be filed (received) at the Depanmenfs Office of General

Counsel. 3900 Commonwealth Boulevard, MS #35, Tallahassee, Florida 32399-3000, within 21

days of receipt of this notice. A copy of the Petition must also be mailed at the time of filing to

the District Office named above at the address indicated. Failure to Els a petition within the 21

days constitutes a waiver of any right Such person has to an administrative hearing pursuant to

Sections 120.569 and 120.5'7, Florida Statutes.

10. The petition shall contain the following information:

The name, address, and telephone number of each petitioner; the

Department's Consent Order identification number and the county in which the subject matter or

activity is located;

b. A statement of how and when each petitioner received notice of the

Consent Order;

c. A statement of how each petitioner's substantial interests are affected by

the Consent Order;

d, A statement of the material facts disputedby petitioner, if any,

A statement of facts which petitioner contends warrant reversal or

modification of the Consent Order:

A statement Of which rules or statutes petitioner contends require reversal

or modification of the Consent Order:

OGC File No. 06-1040-5 l-pw
Page 6 of I l
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U A statement of the relief sought by petitioner, stating precisely the action

petitioner wants the Department to take with respect to the Consent Order.

1 l. If a petition is filed, the administrative hearingprocess is designed to formulate

agency action. Accordingly, the Department's final action may be different from the position

taken by it in this Notice. Persons whose substantial interests will be affected by any decision of

the Department with regard to the subject Consent Order have the right to petition to become a

party ro the proceeding. The petition must conform to the requirements specified above and be

filed (received) within 21 days of receipt of this notice in the Office of General Counsel at the

above address of the Department. Failure to petition within the allowed time frame constitutes a

waiver of any right such person has ro request a hearing under Sections 120.569 and 120.57,

Florida Statutes, and to participate as a party to this proceeding. Any subsequent intervention

will only be Ar the approval of the presiding officer upon motion filed pursuant to Rule 28-

106.205, Florida Administrative Code.

12. A person whose substantial interests are affected by the Consent Order may file a

timely petition for an administrative hearing under Sections 120.569 and 120.57, Florida

Statutes, or may choose to pursuemediation as an alterative remedy underSection 120.573,

Florida Statutes, before the deadline for filing a petition. Choosing mediation wit] not adversely

affect the right to a hearing if mediation docs not result in a.sett1ement. The procedures for

pursuing mediation are set forth below.

13. Mediation may only take place if the Department and all the parties ro the

proceeding agree that mediation is appropriate. A person may pursue mediation by reaching a

mediation agreement with all parties to the proceeding (which include the Respondent, the

Department. and any person who has filed a timely and sufficient petition for a hearing) andby

OGC File No. 06-1040-51-PW
Page 7 of I 1
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showing how the substantial interests of each mediating party an: affected by the Consent Order.

The agreement must be ft led in (received by) the Office of General Counsel of the Department at

3900 Commonwealth Boulevard, MS #35. Tallahassee, Florida 32399-3000, within 10 days after

the deadline as set forth above for the filing of a petition.

14. The agreement to mediate must include the following:

3. The names, addresses, and telephone numbers of any persons who may

attend the mediation;

The name, address, and telephone number of the mediator selected by the

parties, or a provision for selecting a mediator within a specified time;

c. The agreed allocation of the costs and fees associated with the mediation,

d. The agreement of the parties on the confidentiality of discussions and

documents introducedduring mediation;

The date, time, and place of the first mediation session, or a deadline for

holding the first session, if no mediator has yet been chosen,

f. The name of each pony's repnescntativc who shall have authority to settle

or recommendsettlement;

g.

party will be affected by the action or proposed action addressed in this notice of intent or a

statement clearly identifying the petition for hearing that each party has already filed, and

incorporating it by reference; and

Either an explanation of how the substantial interests of each mediating

The signatures of all parties or their authorizedrepresentatives. As

provided in Section 120.573, Florida Statutes, the timely agreement of all parties to mediate wil l

toll the time limitations imposedby Sections 120.569 and 120.57. Florida Statutes. for requesting

OGC File No. 06- 1040-5 I -PW
Puec 8 of l I
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and holding an administrative hearing. Unless otherwise agreed by the parties, the mediation

must be concluded within sixty days of the execution of the agreement. If mediation results in

settlement of the administrative dispute, the Department must enter a final order incorporating

the agreement of the parties. Persons whose substantial interests will be affected by such a

modified final decision of the Department have a right to petition for a hearing only in

accordance with the requirements for such petitions set forth above, and must therefore file their

petitions within 21 days of receipt of this notice. If mediation terminates without settlement of

the dispute, the Department shall notify all parties in writing that the administrative hearing

processes under Sections 120.569 and 12057, Florida Statutes, remain available for disposition

of the dispute, and the notice will specify the deadlines that then will apply for challenging the

agency action andelecting remedies under those two statutes.

15. Entry of this Consent Order does not relieve Respondent of the need to comply

with applicable federal, state or Iocd laws, regulations or ordinances.

16. The terns and conditions set forth in this Consent Order may be enforced in a

court of competent jurisdiction pursuant to Sections 120.69 and403.121, Florida Statutes.

Pailurc to comply with the terms of this Consent Order shall constitute a violation of Section

403.859, Florida Statutes.

17. Respondent is fully aware that a violation of the terns of this Consent Order may

subject Respondent to judicial imposition of damages, civil penalties up to $5,000.00 per day per

violation, and criminal penalties, except as limited by the provisions of this Consent Order.

Respondent shall allow all authorized representatives of the Department access to

the facility at reasonable times for the purpose of determining compliance with the terms of this

Consent Order and the rules and statutes of the Department.

18.

OGC File No. 06-1040-51-PW
Page *J of ll
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19. All submittals and payments required by this Consent Order to be submitted to the

Department shall be sent to the Florida Dcpanmcnt of Environmental Protection. Southwest

District Office, 13051 N. Telecom Parkway, Temple Terrace, FL 33637.

The Department, for and in consideration of the complete and timely performance

by Respondent of the obligations agreed to in this Consent Order, hereby waives its right to seek

judicial imposition of damages or civil penalties for alleged violations addressed in this Consent

Order.

20.

21. Respondent acknowledges and waives its right ro an administrative hearing

pursuant to Sections 120.569 and 120.57, Florida Statutes, on the terms of this Consent Order

Respondent acknowledges its right to appeal the terms of this Consent Order pursuant to Section

120.68, Florida Statutes, and waives that right upon signing this Consent Order

No modifications of the terms of this Consent Order shall be effective until22.

reduced to writing and executed by both Respondent and the Department

In the event of a sale or conveyance of the facility or of the profplerty upon which

the facility is located, if all of the requirements of this Consent Order have not been fully

satisfied, Respondent shall, at least 30 days prior to the sale or conveyance of the property or

facility, (1) notify the Department of such sale or conveyance, (2) provide the name and address

of the purchaser, or operator,or person(s) in control of the facility, and (3) provide a copy of this

Consent Order with all attachments to the new owner. The sale or conveyance of the facility, or

23.

the property upon which the facility is located shall nor relieve the Respondent of Inc obligations

imposed in this Consent Order

24. This Consent Order is a settlement of the Departments civil and administrative

authority arising under Florida law to resolve the mamas addressed herein. This Consent Ord¢r

OGC File No. 06-1040-5 I-PW
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is not a settlement of any criminal liabilities, which may arise under Florida law. nor is it a

settlement of any violation. which may be prosecuted criminally or civilly under federal law,

'This Consent Order is a final order of the Department pursuant to Section

l20.52(7), Florida Statutes, and it is final and effective on the date filed with the Clerk of the

25.

Department unless a Petition for Administrative Hearing is filed in accordance with Chapter 120,

Florida Statutes. Upon the timely filing of a petition this Consent Order will not be effective

until further order of the Department.

FOR THE RESPONDENT

8 2»n; c 4 p29
Ti t l e r z. 4 6 / » . / m . 0 / / 1 m7?/Z

DONE AND ORDERED this '3=\'ln day of TXMN £- , zoos, in

A\4»* =8""'

JAc9uEur4E TAFPAN
unvnln nu: Starr! or Raman
couwusslon s DD191715

EXPIRES 121712009
acumen TEN 1.lal.wgnnv1

STATE OF FLORIDA 1>x8pA1zTm:tsnT
OF ENVIRONMENTAL PROTECTION

Deborah Getzoff
District:Director
SouthwestDistrict

Filed, on this date, pursuant to Section 12052, F.S., with the designated Department Clerk,
receipt of which is hereby acknowledged.

Clerk .Date

cc: Loa Crandall.. Agency Clerk

OGC File No. 06-1040-51-PW
Page ll of 11
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FILE curl
l

Department of
Environmental Protection

8 "
8=ss FLOR

Jeb Bush
Governor

Southwest District
13051 North Telecom Parkway

Temple Terrace, FL 33637-0925
Teiephonez 813-632-7600

Colleen H. Castle
Secret:-y

March 20, 2006

Mr. Patrick Flynn
Utilities log_ of Florida
200 Weathersfield Avenue
Altamonte Springs, FL 32714

Warning IJ=1!er No. WN06-014-PWS-51-SWID
Maximum Contaminant Lew! Exceeded - Disinfection Byproduct
Summer Tree
PWS-ID No. 65 I -1423
Pasch Counter

D1=8-l' Mr. Flynn:

Our recons indicate that the Maximum Contaminant Level for Total Trihalomethanes (in-:ml and
.Haloacetic Acids (Five) (HAAG) has been exceeded mike: abut quarters of monitoring 'm 2005.

The purpose of this liter is to advise you of possible violations of law for which you may be responsible
and toseek ,your cooperation in resolving tlae l'l1Btl8I`: A review of.your Drinking Water system records
indicates that a viOlation of Flonlda Statutes and Rules may exist at the above-referenced facility.

Rule 62-S50.310(3), Florida Administrative Code, establishes the Maximum Contaminant Level for
TFHM at 0.080 mgfl. and HAA5 at 0.060 mg/L.

Please. be advised that this Warning Letter is part of an agency investigation, preliminary to agency
action, in accordance with Section l20.$7(4), Florida Statutes. We look forward to your cooperation in
completing the investigation and resolution of this matter.

You are requested to contact Pete Sciennck at (813)632-7600, extension 318, within tiheat (15) days of
rcceipi of this Warning Letter to arrange a meeting to discuss this matter. The Deparunnent is interested in
reviewing any facts you may have that will assist in determining whether any violations have occurred.
You may bring anyone with you to the meeting that you feel could help resolve this matter. .

Sincerely yams,

eiorlah A/Getzoff
District Eirector
Southwest District

DAG/ps/dm'

"More Protection, Less Process"

Printed on rcqfcled paper..

FEB-16-2887 11 : 59

Re:

4878696961 972
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UTILITIES, INC. OF FLORIDA
ESTIMATE OF INFILTRATION FLOWS - 2005
Based on Infiltration Specification Allowance of 500 gpd/inch-dia./mile
Water Poliution Control Federation Manual of Practice - No. FD-5

Paco County - Summertree System

A. Infiltration allowance, excluding service laterals

Main die.
inches

Allowance @ 500
gpd/inch-dia./mile

god gayMain length
miles

372
3,825
30585
2,677

Total 37,459
Inflow @ 10% of water sold
Total allowable l&l

feet
4
6
8

10

0.070
0.724
5.793
0.507
7.095

141
2,173

23,170
2,535

28,020 10,227,189
2,854,600

13,081 ,789

B. Actual Inflow & Infiltration (l8<I)

Wastewater treated 32,835,000

Gallons billed to WW Customers
Residential (see note)
General Service
Estimated flows returned

27,761,000
785,000

28,546,000

96°/o
96%

26,650,560
753,600

27,404,160

Note: Residential gallons are all water gallons used by wastewater customers.
Irrigation is separately metered and already removed from residential flows,
therefore assume all flows returned at 96%.

Estimated led (treated less returned)
Actual less allowable
Excess, if any
Excess as percent of wastewater treated

5,430,840
-7,650,949

0
0.00%
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SECOND REVISED SHEEP NO. 24.0
CANCELS FIRST REVISED SHEET no. 24.0

& SECOND REVISED SHEEP NO. 24.1

UTILITIES. INC. OF FLORIDA
WATER TARIFF - ALL CGUNTIES

Mlsc3l.1~,AnEr>\ Is sF.tw1<1E <1nARm9s

The company may charge the following miscellaneous service charges in accordance with the terms
also stated herein. If both water and wastewater services are provided, only a singlecharge is
appropriate unless circumstances beyond the control of the company requires multiple actions.

YNITIAI, f̀ IonnF~7fT['[0n - This charge would be levied for service 1nlt1aLion at a location where
service did not mustpreviously.

NUBIVLAI. RFTCUNNPITHON - This charge would be levied for transfer of service to a new
customer account at a prewously served location or reconnection of service subsequent to a
customer requested disconnection.

VIQIATIQN REQQNNECTLQN - This charge wouldbe levied prior to reconnectionof an existing
customer oiler disconnection of service for causeaccording to Rule 25-30.320(2)» Ronda
Administrative Code, including a delinquency m bill payment.

PRHMWS VISIT CHARGE (IN .[,1E7ll OF DlSCONNECTTONl - This charge would be levied when
a service representative Wsits a premises for the purpose al' discontinuing service for
nonpayment of a due and collectible bill and does not dlsconUnue sewlce because the customer
pays the service representative or otherwise makes satisfactory arrangements to pay the bill.

Fmhfdulo of mlwllanmns Service Charges

Initial Connection $ 15.00

Normal Reconnection $ 15.00

Violation Reconnection $ 15.00

Premises Visit (in lieu of disconnection) $ 10.00

EFFECTIVE DATE

TYPE OF FILING »
Patrick J. Q'Bricn

Vice President. Finance



Florida Pubic Serve Ce Commission
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l'uth<Jrif.y Ho. WS-92-0068

Docket Nu. 920068-NS

t)r(\el' Ha, N/A

t'_ffect.ivr= ___ Al'_ril 10, ;gg.2...__
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ORIGINAL SHEET no. 21 .O
REVISED ADDITION

UTILITIES. INC. OF FLORIDA
WASTEWATER TARIFF ALL couwrxss

mlscswwsous SERVICE CHARGES

The company may charge the following miscellaneous service charges in accordance with the terms
also stated herein. If both water and wastewater sexvtces are crowded, only a single charge is
appmpnate unless circumstances beyond the control of the company requires multiple actions.

IMTTAI. nonn[~1rTnr>n - This charge wouldbe levied for serviceinitiation at a location where
service did not exist previously.

nr>RmA[. FFP.ONNF,IT[IGI'{ - This charge would be levied for transfer of service to a new
customer account at a previously served location or reconnection of service subsequent to a
customer requested disconnection.

vimAweREf¥ONNEfT[l[0N - Thischarge wouldbe levied prior to reconnection of an masting
customer after disconnectionof service for cause according to Rule 25-30.320 (2). Florida
AdministrativeCode, including a delinquency in bill payment.

PREMISES vxsrr CHARGE [IN LIEU QF DISGQNNECTIQN) This charge would be leviedwhen
a service representative visits a premises for the purpose of discontinuing service for
nonpayment of a due and collectible billand does not discontinue service because the customer
pays the service representative or otherwise makes satisfactory arrangements topay the bill.

Sqhedulq Qr Ml$<;qllaneQus Service Charzcs

lnttlal Connection

Normal Reconnection

Violation Reconnection

Premises Visit (in lieu of disconnection)

$ 15.00

$ 15.00

$ Actual Cost (1)

$ 10.00

(1) Actual Cost is equal to the total costLncurred for services.

EFFECTIVE DATE »

TYPE OF }=11,1Nq - Miscellaneous Service Charges Conform to Model TarllT

Patrick J. Q'Br1cn
Vice President, Finance

nu l l IIHII
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nu' >aLisFAXt1on To: Hartin Friedman

The utility's rates and charges have been in effect since the
systems were °r1<zma11v eertiE1cat:e.!, except tor periodic price
index rate adjustments. The current rates were appfeved pursuant
to a price index rate adjustment effective July 36, 1999... These
rates andy'dhargeis¢2§r=e set forth below.

Positive
$279,595

In the absence of extraordinary circumstances, it has been
Commission practice that the.purchase of a utility at a premium or
discount shall not affect the rate base calculation. Because the
buyer has not requested an acquisition adjustment, and there are no
extraordinary circumstances regarding this purchase that would
justify an acquisition adjustment, no acquisition adjustment has
been included in the calculation of rate base. This decision is
consistent with previous Commissions decisions in this regard. See
Order No. PSC-98-1231-FOF-WU, issued September 21, 1998, in Docket
NO. 971670-WUI Order No. PSC'-98-0514-FOEI~'SU, issued A p r i l  1 5 , 1998,
in Docket No. 95l008~SU; and Order No. PSC-98-0993-FOF-WS, issued
on July 2o, 1998, in Docket No. 971220-WS.

An acquisition adjustment results when the
differs from the rate base for transfer purposes.
adjustment resulting from '
calculated as follows:

The rate base calculations are used solely to establish the
net: book value at the time the property is transferred. As such,
the calculations do not include the normal ratemaking adjustments
of working capital calculations .and used and useful adjustments .

Schedule No. 1, with adjustments set forth on Schedule No. 2. The
Wis-Bar water r a t e base i s shown o n Schedule No. 3, w i t h
adjustments set forth on Schedule No. 4. The Wis~Bar wastewater
rate base is shown on Schedule no. 5, with adjustments set forth or
Schedule No. 6.

ORDER NO I
DOCKET NO.
PAGE 6

\

Acquisition Adjustment

Staff Calculated Rate Base

Purchase Price

psc-o1-1655-pAA-ws
000793-WS

* Rates and Chara fs

1

Arvmvi <4 1-irvvw 2\r4'i 11*=:1'm¢=n'r

Frau: Records Fax Server

I

the transfer of

g

5440100

160.4494

purchase price
The acquisition

Bartels would be

B-13-91 4:40pm _p. 7 of 20
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_NOT SatisFAXtion To: Martin Friedman From: Records Fax Server 8-13~01 4:40pm _p. B of 20

ORDER NO »
Docxzr NO •
PAGE 7

PSC-01-1655-'PAA-WS
000793-ws

Win-Rav- waVnr Sys+'.erp
(Monthly Service Rates)

Res i den t i a l  and  Gene r a l  S e r v i ce

Ra=»=» F'ani 1i1'v F,ha1~r;e
Inc ludes 3 ,o00 Gal lons

s 15.56

GaJ 1onaqe Cbarqe
Per 1,000 gallons

S 1 .89

Sunshine Water System
(Month l y  Serv i ce  Rates)

Resid»n1'tia.1 and Gem-v-r-11 §¢=*vi~c9

Base E'a.ni.1$.rv rtharqe
Includes 5, 000 Gallons

$ 8 .88

(;,q'11nn:m= (Tharqn.
Per 1,000 gallons

$ .43

WE 4-R=* W==4+-¢=~wn»¢-nv~ 9VR'hpm
(Monthly Service Rates )

Ras.1i_dnn tin3

Rain Parzi 1 'H"V f'Zharm=
Fla t  ra te $ 10.98

MW] ft, -Resri rissntiat!

Base parfi 1 'tty Char ca
F l a t  r a t e $ 7.32

14212-:R TEST DEPOSIT
(Sunsh i ne and Wis--Bar Systems)

5/8" x 3/4" meter
1" and 1 1/2" meter
2"  and over  meter

I

s 20.00
$ 25.00

A c tu a l  Co s t

Mi-nnn1.J s»n.nn11s 94-1"-rireo r1hav~m=s
(All Systems)



NET SatisFkXtion To: Martin Friedman Prom: Records Fax Server 8-13-01 4:40pm p, 9 of 20

ORDER NO •
DOCKET no .
PAGE 8

PSC-01-1655;PAArWS
000793-WS

Water Wastewater

$15.00
$15.00
$15.00

$15.00
$15.00

Actual Cost

Initial Connection
normal Reconnection
violation Reconnection
Premises visit (in lieu

of disconnection) $10.00 $10.00

Qen-vi me Arai * a*»4 Ti fv f'1h~=r*nes

We 1',p»7p

Wis-Bar Connection (Tap-In) charge
Sunshine Connection (Tap-In) Charge

$60.00
565.00

we s tnwa tar

$150 » 00Wis-Bar Connection (Tap-In) Charge

Cust-.amen nesnns.i.1'.\

None

Rule 2s-9;044(1) , Florida Administrative Code, requires the
new other of a utility to adopt and use tn Fates, classifications
and regulations of the former operating company unless authorized
to change by this Com~ ~ission. Utilities, Inc. has not requested. to
change the rates and charges of the utility, and we see no reason
to change them at this time. Utilities, Inc 'shall continue to
charge the rates and charges approved in Bartelt's tariff until
authorized to change by this Commission iN a subsequent proceeding.
Utilities, Inc. has filed a revised tariff rejecting the change in
issuing officer due to the transfer. The tariff shall be effective
for service rendered or connections made on or after the stamped
approval date on the tariff sheets.

Based on the foregoing, it is

ORDERED by the F l o r i da Pub l i c Service Commission that the
transfer of facilities from Bartelt Enterprises, I nc . , post Office
Box 609,  Tarpon Spr ings,  F l or i da  34688-0609,  to  Ut i l i t i es,  Inc.  o f
Florida, 200 Weathers field Avenue, Altamonte Springs, Florida
32714, is hereby approved. The territory being transferred is
shown on Attachment A of this Order, which by reference i s
incorporated herein. I t  i s  f u r t h e r



ILLINOIS

\



STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
On Its Own Motion

-vs.-

Apple Canyon Utility Company,
Cedar Bluff Utilities, inc.,
Charmar Water Company,
Cherry Hill Water Company, and
Northern Hills Water and Sewer Company.

Docket No. 06-0360

Citation for failure to comply with Commission
Order and with Commission rules.

)
)
)
)
)
)
)
)
)
)
)
)
)

NOTICE OF FILING

Please note that, on April 19, 2007, Albert D. Sturtevant caused to be filed on
behalf of Utilities, Inc. the Affidavit of Steven M. Lubertozzi, which certifies that
payment of the civil penalties required by the Final Order in this docket have been
made, with Elizabeth A. Rolando, Chief Clerk of the Illinois Commerce Commission,
via the e-Docket filing system.

Dated: April 19, 2007 Respectfully submitted,

UTILITIES, INC.

By: Is/Albert D. Sturtevant

One of their attorneys

Christopher w. Flynn
Albert D. Sturtevant
JONES DAY
77 West Walker Drive
Chicago, IL 60601-1692
Telephone: (312) 782-3939
Facsimile: (312) 782-8585
cwflynn@joneday.com
adsturtevant@jonesday.com

CHI- 1584792v1



CERTIFICATE OF SERVICE

I, Albert D. Sturtevant, an attorney, certify that on April 19, 2007, I served a copy
of the foregoing Notice of Filing and Affidavit of Steven M. Lubertozzi, by electronic mail
to the individuals on the Service List below.

/s/ Albert D. Sturtevant
Albert D. Sturtevant

SERVICE LIST
Claudia Sainsot
Administrative Law Judge
Illinois Commerce Commission
160 n. Lasalle St., Ste. C-800
Chicago, II 60601
csainsot@icc.illinois.gov

Richard Favoriti
Office of General Cousel
Illinois Commerce Commission
160 n. LaSalle, Ste. C-800
Chicago, IL 60601-3104
rfavorit@icc.illinois.gov

Janis Von Qualen
Office of General Counsel
Illinois Commerce Commission
527 E. Capitol Ave.
Springfield, IL 62701
jvonqual@icc.illinois.gov

Dianna Hathhorn
Case Manager
Illinois Commerce Commission
527 E. Capitol Ave.
Springfield, IL 62701
dhathhor@icc.illinois.gov

Raymond Pilapil
Manager, Water Department
Illinois Commerce Commission
527 E. Capitol Ave.
Springfield, IL 62701
rpilapil@icc.iIIinois.go

CHI- 1584792v1



STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
On Its Own Motion

-vs.-

Apple Canyon Utility Company,
Cedar Bluff Utilities, Inc.,
Chan far Water Company,
Cherry Hill Water Company; and
Northern Hills Water and Sewer Company.

)
)
)
)
)
)
)
)
)
)
)

Docket No. 06-0360

Citation for failure to comply with Commission
Order and with Commission rules.

AFFIDAVIT

Steven M. Lubertozzi, being first duly sworn on oath, deposes and states as follows:

1.
subsidiaries.

I am presently employed as the Chief Regulatory Officer for Utilities Inc. and its

2. I hereby certify and attest that, in accordance with the Final Order in the above
proceeding, Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Chery Hill Water Company and Northern Hills Water and Sewer Company has each
paid the required fine in the amount of $1 ,000.00, for a total amount of $5,000.00.

3. The Fines were paid by check payable to the Illinois Commerce Commission and
delivered to the Financial Information Section of the Commission's Administrative Services
Division as shown in the attached correspondence.

4. This affidavit will be tiled in the above docket, served upon the parties to that
docket, and a copy will be provided to the Manager of the Colnmission's Water Department.

FURTHER AFFIANT SAYETH NOT

4 /d

Steve Lubertozzi

Q

SUBSCRIBED and SWORN to before
me this 17 day of April, f CFFICIAL SEAL

JOYCE GUIDICE
NOTAFIY PUBLIC. STATE OF ILLINOIS
MY COMMISSION EXPIRES 1.24.2009

wm .344434
Natarfé Pubic

CHI-l584356v1



( Utilities, Inc:

April 13, 2007

VIA Federal Express

Financial Information Section of the CommissioNs Administrative Services
Illinois Commerce Commission
527 E. Capitol Avenue
Springfield, IL 62701

RE: Apple Canyon Utility Company, Cedar Bluff Uti1ities, Inc.,
Charamar Water Company, Cherry Hill Water Company, Northern Hills
Water and Sewer Company
Docket No. 06-0360
Citation for failure to comply

Dear Clerk:

This letter is in response to the Illinois Commerce Commission's order dated
March 21, 2003, wherein the Commission ordered the above referenced utilities to pay a
fine in the amount of $1,000 for each company, for a total amount of $5,000.

If you have any questions please do not hesitate to contact me.

Sincerely,

Steven M. Lubenozzi
Chief Regulatory Officer

2335 Sanders Road I Northbrook, Illinois60062-6196 847.498.6440 PHNI 847.498.6498 FAX www.uiwater.com





Docket No: 06-0360
Bench Date: 3/21/07
Deadline: N/A

M E M o RA N D u M

The Commission

FROM: Claudia E. Sainsot, Administrative Law Judge

DATE: March 1 2007J

SUBJECT: Illinois Commerce Commission
On its own Motion

-VS-

Apple Canyon Utility Co., Cedar Bluff Utilities, Inc., Charmar
Water Co., Cherry Hill Water Co., and Northern Hills Water and
Sewer Co.

Citation for failure to comply with a Commission Order and
with Commission rules.

RECOMMENDATION: Enter the attached order fining each of the Respondents
$1,000 for failure to file a Commission Order Commission
rules.

The five Respondents in this docket are all subsidiaries of Utilities, Inc. The final
Order in Docket 03-0398, a consolidated rate case filed by the five Respondents, was
entered on April 7, 2004. In that Order, the Commission required the Respondents to file a
Report establishing that they have Continuing Property Records, ("CPRs") which are
required by the Commission's accounting rules, on or before April 7, 2005. Continuing
property records is a method of accounting that tracks the history of individual assets. The
Respondents are required by the Commission's rules to maintain CPRs. (See, e.g., 83 Ill.
Adm. Code 615, Appendix).

TO :

On April 7, 2006, Commission Staff issued a Report, in which, it recommended
opening a citation docket, as, it did not appear that the five Respondents filed any Report
establishing that they had instituted continuing property records. Based on that Report, the
Commission commenced this docket on May 3, 2006. The Respondents subsequently
filed their CPR Report on July 13, 2006. It established that the Respondents had
continuing property records dating back to 2004, which does not reflect transactions that
occurred before 2004 .
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At the hearing, Staff recommended fining each Respondent $1,000, for a total of
$5,000, pursuant to 220 ILCS 5/5-202. In Staff's view, imposing a fine is not to punish the
Respondents. Instead, Staff posits a nominal fine should be imposed to make it clear that
utilities must follow Commission rules and Commission orders. Also, there is no evidence
that any harm resulted to consumers from the Respondents' failure to maintain CPRs on a
timely basis. Rather, the harm in not having CPRs is an inability to establish entitlement to
certain rate increases.

The Respondents did not object to imposition of the fines in question. The
Respondents' testimony established that maintaining CPRs was much more complicated
than expected, as, it required a new computer system and laborious efforts to track certain
transactions for entry into Continuous Property Records. Therefore, that testimony
established that the Respondents made a good faith ef fort to comply with the
Commission's final Order in docket 03-0398. The Respondents also are currently in the
process of inputting records that predate 2004 to make their continuing property records
complete. Also, Ul subsidiaries have agreed not to request any future rate base additions
that are not supported by CPRs.

Thus, Staff is satisfied that the Respondents are now making a good-faith effort to
comply with the final Order in Docket 03-0398, as well as with the Commissions' rules
requiring CPRs. Accordingly, i recommend that the Commission issue the attached Order
fining each of the five Respondents $1 ,000.00.

CES:jt

2



STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
On Its Own Motion

.V5-

Apple Canyon Utility Company; Cedar
Bluff Utilities, Inc., Charmar Water
Company; Cherry Hill Water Company;
Northern Hills Water and Sewer Company

06-0360

Citation for failure to comply with
Commission Order and with Commission
rules.

ORDER
By the Commission:

The Procedural History

On April 7, 2006, the Staff of the Financial Analysis Division ("Staff") of the Illinois
Commerce Commission ("Commission") issued a Staff Report regarding whether Apple
Canyon Utility Company, Cedar Bluff Utilities, Inc., Charmar Water Company, Cherry
Hill Water Company, and Northern Hills Water and Sewer Company (collectively "the
Companies") maintained continuing property records, as was required by the final Order
in docket 03-0398. All of these companies are subsidiaries of a holding company,
utilities, Inc. ("Ul"). in that Report, Staff recommended that the Commission initiate a
citation proceeding to determine whether the Companies complied with the
Commission's final Order in Docket No. 03-0398, as well as with 83 III. Adm. Code 605,
and 83 Lil. Adm. Code 615, and to determine what penalties should attach, if any.

The Commission then issued a Citation Order, dated May 3, 2006, requiring a
proceeding to commence to determine whether the Companies failed to maintain
continuing property records, as was required by that Order and Commission regulations.
(83 III. Adm. Code 605.10, and 83 III. Adm. Code 615, Appendix A). The Citation Order
also required a determination as to whether penalties should be imposed pursuant to
Section 5-202 of the Public Utilities Act, if any. The Companies filed a Verified Answer
on June 12, 2006.

Pursuant to proper legal notice, an evidentiary hearing was held in this matter
before a duly authorized Administrative Law Judge of the Commission on December 6,
2006. Steven M. Lubertozzi, the Chief Regulatory Officer for Ul and its subsidiaries,
testif ied on behalf  of  the Companies. Diana Hath horn, an accountant in the
Commission's Financial Analysis Division, testified on behalf of Commission Staff. At
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the conclusion of the hearing on December 6, 2006, the record was marked "Heard and
Taken."

The Parties' Positions

Staff's Position

Ms. Hath horn testified that on April 7, 2004, the Commission entered a final
Order in 03-0398 approving a general increase in water and/or sewer rates. (Staff Ex.
1.0 at 2-3.) That Order attached several conditions to approval of the Companies'
proposed rate increases, including:

Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company, and Northern Hills Water and
Sewer Company shall establish and maintain continuing property records
["CPRs"] in compliance with the Commission's rules, and must file a report
with the Manager of the Commission's Accounting Department as to the
successful implementation of the property record program within 12
months after the final order in this proceeding.

(Order, docket No. 03-0398 at 26). The deadline specified for filing this Report was
April 7, 2005. However, the Companies did not file a Report until July 13, 2006, well-
over one year after the deadline. (ld. at 3.)

Ms. Hath horn explained that the CPR Report filed by the Companies on July 13,
2006, establishes that the Companies now have CPRs that are updated for the years
2004, 2005, and 2006 to date. However, the Companies confirmed in Staff data
request response DLH-2.01 that their database for continuing property records has not
yet been updated for the years before 2004. (Staff Ex. 1.0 ate).

Ms. Hathhorn also testif ied as to the reason utilities are required to keep
continuing property records. Continuing property records show the history of individual
assets. According to the Uniform System of Accounts for Water Utilities, 83 III. Adm.
Code 605, continuing property records are a system of preserving the original cost of
plant in a manner so that it is possible to identify, locate, and obtain the cost and age of
all used and useful property. Proof of the value of utility assets should be readily
available on the books of a regulated utility. This information is required when a
determination is made as to whether an investment is prudent and thus should be
capitalized. It also is required when quantifying capitalization. (ICC Staff Ex. 1.0 at 3-4).
She stated that without continuing property records, the Companies violated 83 Ill. Adm.
Code 615. (ld.).

Ms. Hathhorn stated that, in the past rate cases, UI subsidiaries have failed to
maintain continuing property records. This failure resulted in personnel at Ul
subsidiaries being unable to locate invoices to support rate base additions. Thus, in Ul
rate case previous to docket 03-0398, the Commission disallovied unsupported rate
base. (Staff Ex. 1.0at 5). A continued failure to establish and maintain CPRs will result
in the same problem being repeated in the next rate case filed by a Ul subsidiary. (/d.).
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Ms. Hath horn explained that the Companies have made progress with their CPRs but,
they are not yet complete. (ld.) Therefore, she recommended that the Commission find
in this docket that the procedure that has been used in the past rate cases, to disallow
rate base additions that have no CPR evidentiary support, will be followed in future rate
cases. (Id.).

She also asserted testified that the Commission has the authority to impose civil
penalties upon the Companies pursuant to Section 5-202 of the Act, in accordance with
the criteria set forth in Section 5-203 of  the Act. Those criteria are: (a) the
appropriateness of the penalty to the size of the business of the public utility, (b) the
gravity of  the violation, (c) any other mitigating or aggravating factors as the
Commission may find to exist, and (c) the good faith of the public utility in attempting to
achieve compliance after notification of a violation. (Staff Ex. 1.0at 6).

W ith regard to the size of  the Companies, Ms. Hathhorn noted that the
Companies here are wholly-owned subsidiaries of up, and together, these f ive
companies provide water and/or sewer service to approximately 1,500 customers in
various Illinois counties. (Staff Ex. 1.0 at 6). Ms. Hath horn stated that the parent
company here, up, is not a "small utility" as is defined by the Public Utilities Act. It has
24 Illinois subsidiaries, with 17,400 customers in this state. Also, Ul owns and operates
approximately 81 water and/or wastewater systems in seventeen different states. In Ms.
Hathhorn's opinion, the size of the Companies' parent, up, is an aggravating factor that
the Commission should consider. (ld.).

As for the gravity of the violation, she testified that failure to maintain continuing
property records in compliance with Parts 605 and 615 results in the Companies being
unable to support increases to plant for plant additions that were made since the
Companies' last rate case. (ld., at 7). Ms. Hath horn explained that if the Companies
continue to maintain the CPRs on a prospective basis, they will have evidentiary
support for all plant additions from 2004 to the present. (Id.).

Regarding good faith, Ms. Hath horn asserted that the final order in docket 03-
0398 was not the first time that the Commission has required a UI subsidiary to maintain
a CPR system. (Staff Ex. 1.0 7-8). The Commission's Order in Apple Canyon Utility
Co., docket 94-0157, (March 22, 1995, 1995 Ill. PUC Lexis 203) required some Ul
subsidiaries to maintain Continuing Property Records using the "Will County Continuing
Property Records" as a model. (ld.). in addition, Ms. Hath horn stated that the
Companies were not diligent in complying with the final Order in docket 03-0368,
because that Order required the Companies to file a report establishing successful
implementation of CPRs by April 7, 2005. However, the Companies did not meet that
deadline and instead filed several motions for extension of time to comply with the
Order. (Id.).'

1 . . . . .
The Admlnlstratlve Law Judge was never served with a copy of any of theses motlons. As a result, these

motions were never granted.
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Ms. Hath horn recommended that the Commission impose a penalty on each of
the five Companies in the amount of $1,000, for a total of $5,000. (Staff Ex. 1.0 at 9).
She stated that it was not Staff's desire to impose a large fine. Rather, imposition of the
fine here is to make it clear that this Commission requires utilities to follow its rules and
orders. (Tr. 39). She further recommended that, in the final Order in this proceeding,
the Commission advise the Companies that all of Ul's Illinois subsidiaries must comply
with the Commission's rules regarding the maintenance of CPRs, or, risk being subject
to disallowances of plant additions to rate base in future rate cases.

The Companies' Position

Mr. Lubertozzi testified that after the final Order in docket 03-0398, UI created an
in-house database system, which would interface with Ul's existing systems and its
software and hardware. This database system was designed to contain the information
required for CPRs for UI's subsidiaries. (UI Ex. 1.0 at 2-3). However, there was an
unanticipated delay in getting the data entry work done. The hardware and software
that UI and its subsidiaries use to track certain general ledger additions is a very old
system. It was not designed to be able to add the information that is required for
continuing property records. (Tr. 45). Therefore, Ul's management had its IT
Department create a log-in screen. Ul's IT Department also created ways that
personnel can track and try to control who implemented data and match that information
with information found on the general ledger. (ld.).

The biggest problem encountered was tracking invoices and general ledger
additions for 400 subsidiaries throughout the United States. It often took four to five
hours, or more, to search the system just to find one invoice in order to match up a
vendor with the corresponding dollar amount. Thus, dealing with problems with the
older system took much longer than the amount of time that was originally anticipated.
(ld.). As a result, the Companies were unable to meet the April 7, 2005 deadline for
CPR implementation set forth in the final Order in docket 03-0398. (ld.).

Mr. Lubertozzi explained that UI subsidiaries have now developed a CPR system
that is currently in place and functioning. This system has been implemented
retroactively through 2004. (up Ex. 1.0 at 3). In the Companies' CPR Report, the
Companies explained that Ul's management team has met with various consulting firms
to discuss acquiring new data management systems, including a new general ledger
and billing systems. Also, the new data management and billing systems can create,
track, store and generate continuing property records. (ld.).

The Companies contended, in their Answer, that it made good faith attempts to
inform the Commission of the delay, which is a mitigating factor. (ld. at 4-5). Also, UI,
the Companies' parent, was also recently acquired by a new parent, Hydrostar, LLC.
(UI Ex. 1.01). This new parent is committed to upgrading the hardware and software of
data management systems to improve functionality and to improve the reporting
process, which will prevent data processing bottlenecks for Ul's subsidiaries in the
future. (ld.).
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With respect to Staff's recommendations, the Companies agreed that all of Ul's
regulated Illinois subsidiaries will not seek rate base additions that are not supported by
CPRs. (up Ex. 1.0 at 4). Further, for the purposes of resolving this proceeding, the
Companies agreed to pay civil penalties of $1,000 per Company, for a total of $5,000
for all of the Companies in question. (ld.).

The Companies also asserted that implementation of the CPR system described
in UI Exhibit 1.01 will occur for all of its Illinois subsidiaries. They further agree that no
UI subsidiary will seek rate base additions that are not supported by CPRs. (Ul Ex. 1.0
at 4).

Analysis and Conclusions

Based on the record, the Commission finds that the five UI subsidiaries at issue,
Apple Canyon Utility Company, Cedar Bluff Utilities, Inc., Charmar Water Company,
Cherry Hill Water Company, and Northern Hills Water and Sewer Company, failed to file
the CPR Report on April 7, 2005 as was required by the final Order in docket 03-0398.
In fact, this Report was not filed until July 13, 2006, fifteen months after the time it was
due to be filed. However, the Companies now have CPRs in place for 2004 to the
present. Therefore, the Companies are now in partial compliance with the final Order in
docket 03-0398, as well as the Commission's rules regarding CPRs, at least with
respect for the year 2004, and forward .

With respect to CPRs for the years before 2004, the Companies contend that
they, and their sister companies, intend to implement CPRs for the years previous to
2004. In light of this, the Commission finds that Staff's proposal, which the Companies
have accepted, to disallow rate base additions that have no CPR evidentiary support in
future rate cases filed by Ul subsidiaries, is reasonable.

This Commission has authority pursuant to Section 5-202 of the Public Utilities
Act to assess penalties upon any public utility when it violates or fails to comply with any
provision of the Public Utilities Act, or fails to comply with any Commission Order, rule,
or regulation. (220 ILCS 5/5-202). Staff recommended civil penalties of $1,000 for
each of the Companies, for a total of $5,000 for all the Companies. The Companies
have agreed to pay these penalties.

Penalties are assessed penalties pursuant to Section 203(a) of the Public Utilities
Act, which provides, in pertinent part:

In determining the amount of the penalty, the Commission shall consider
the appropriateness of the penalty to the size of the business of the public
utility, corporation other than a public utility, or person acting as a public
utility charged, the gravity of the violation, such other mitigating or
aggravating factors as the Commission may find to exist, and the good
faith of the public utility, corporation other than a public utility, or person
acting as a public utility charged in attempting to achieve compliance after
notification of a violation.

ll
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(220 ILCS 5/4-203(a)). We note that Staff reported that the five Companies together
provide water and/or sewer service to approximately 1,500 customers in various Illinois
counties. The Companies are thus "small utilities" under Section 4-502 of the Act. (220
ILCS 5/4-502).

As for to the gravity of the violation, Staff posits that failure to maintain CPRs
results in an inability on the part of the Companies to support increases to plant for plant
additions made since their last rate cases. However, according to the Companies,
except when a utility makes a rate filing, failing to maintain CPRs has no significant
adverse impact on customers. We note that there is no evidence establishing that
customers were harmed. However, the Companies must fully comply with the Act, the
Commission's rules, and its Orders.

With regard to other aggravating factors, Staff asserted that the parent company,
UI, is not a small utility as defined by the Act, as it has twenty-four subsidiaries, with
17,400 customers in Illinois. This fact, Staff maintains, is an aggravating factor.
However, Mr. Lubertozzi's testimony established that the Companies encountered
unexpected difficulty when entering data for the CPRs, causing delay. (See, Tr. 44-46).
We also note that the Companies have expressed a commitment to support all plant
additions in all rate cases filed by UI subsidiaries. The Commission concludes that the
commitment expressed in this proceeding to implement CPRs across all of Ul's Illinois
subsidiaries, as well as the commitment not to seek rate base additions that are not
supported by CPRs, is sufficient to alleviate Staff's concerns. We also note that,
irrespective of the commitment expressed, the law requires utilities to maintain CPRs.
(83 Ill. Adm. Code 605.10, 83 Ill. Adm. Code 615 Appendix A).

With regard to good faith, Staff questioned the Companies' diligence and good
faith in coming into compliance with the CPR requirements, noting that Commission
Orders dating back to 1995 have required implementation of CPRs. We also note that
a series of motions requesting extensions of time to file the Report in question were filed .
Because none of these motions were served on the Administrative Law Judge, none
were granted. The diligence of these Companies is questionable, when they continued
to f ile motions seeking extension of time, even after previous motions seeking
extensions had not been granted. However, the Companies have agreed to pay the
penalty recommended by Staff. Therefore, the Commission finds that the assessment
and the amount of the penalties appropriate for the gravity of the violation here. We
therefore conclude that the penalty of $1 ,000 per Company is reasonable.

We note that the parties are in agreement as to the two issues here, whether a
fine should be imposed, and how much that fine should be. \et, they filed refiled
testimony. The attorneys are advised, in future situations of this nature, to consider
stipulations, and other types of resource-saving procedures, such as, motions brought
pursuant to Sections 2-615(e) or 2-1005 of the Illinois Code of civil Procedure. (735
ILCS 5/2-615(e) and 2-1005)).

N l
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Findings and Ordering Paragraphs

The Commission, having considered the entire record herein and being fully
advised in the premises, is of the opinion and finds that;

(1) Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company and Northern Hills Water and
Sewer Company provide water and/or sewer service to the public within
the State of Illinois, and, as such, are "public utilities" within the meaning
of the Public Utilities Act,

(2) the Commission has subject-matter jurisdiction and jurisdiction over Cedar
Bluff  Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company and Northern Hills Water and
Sewer Company,

(3) the recitals of fact and conclusions of law reached in the prefatory portion
of this Order are supported by the record and are hereby adopted as
findings of fact and conclusions of law for purposes of this Order,

(4) in future rate cases involving any subsidiary of Utilities, Inc., including, but
not limited to, Cedar Bluff Utilities, Inc., Apple Canyon Utility Company,
Charmar Water Company, Cherry Hill Water Company and Northern Hills
Water and Sewer Company, rate base additions shall be supported with
continuing property record evidentiary support,

(5) pursuant to Section 5202 of the Act, Cedar Bluff Utilities, Inc., Apple
Canyon Utility Company, Charmar Water Company, Cherry Hill Water
Company and Northern Hills Water and Sewer Company are each
required to a pay a civil penalty of $1 ,000 each, for a total of $5,000.

IT IS THEREFORE ORDERED by the Commission that in future rate cases
involving Cedar Bluff Utilities, Inc., Apple Ganyon Utility Company, Charmar Water
Company, Cherry Hill Water Company and Northern Hills Water and Sewer Company,
or any other Utilities, Inc. subsidiary, rate base additions shall be supported with
continuing property records.

IT IS FURTHER ORDERED that pursuant to Section 5-202 of the Public Utilities
Act, Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water Company,
Cherry Hill Water Company and Northern Hills Water and Sewer Company are each
hereby assessed a fine in the amount of $1,000.00, for a total amount of $5,000.00.
Said fines shall be paid by check payable to the Illinois Commerce Commission and
delivered to the Financial Information Section of the Commission's Administrative
Services Division within thirty (30) days of the entry of this Order.

IT IS FURTHER ORDERED that Cedar Bluff Utilities, Inc., Apple Canyon Utility
Company, Charmar Water Company, Cherry Hill Water Company and Northern Hills
Water and Sewer Company shall file with the Commission's Chief Clerk a certification
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attesting that each Company has paid the ordered fine. Said certification is to be filed in
Docket No. 06-0360, served upon the parties to this docket and a copy is to be provided
to the Manager of the Commission's Water Department within thirty (30) days of the
entry of this Order.

IT IS FURTHER ORDERED that any petitions, objections or motions made in this
proceeding and not otherwise specifically disposed of herein are hereby disposed of in
a manner consistent with the conclusions contained herein.

IT IS FURTHER ORDERED that, subject to the provisions of Section 10-1 to of
the Public Utilities Act and 83 ill. Adm. Code 200.880, this Order is final, it is not subject
to the Administrative Review Law.

By Order of the Commission this 21 st day of March, 2007.

(SIGNED) CHARLES E. BOX

Chairman
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INDIANA UTILITY REGULATORY COMMISSION
101 W WASHINGTON STREET, SUITE l500E

.mD1AnApoL1s, INDIANA46204-3407

#615 hw:// jngov/imc
Office: (317)232-2701
Facsimile: (317) 232-6758

IN THE MATTER OF THE PETITION OF TWIN )
LAKES UTILITIES, INC. FOR AN INCREASE IN )
ITS RATES AND CHARGES FOR WATER AND )
WASTEWATER UTILITY SERVICE )

CAUSE no. 43128

You are hereby notified that on this date the kidjana Utility Regulatory Commission
("Commission") has caused the following entry to be made:

The Presiding Officers have reviewed the Settlement Agreement tiled on July 3, 2007 and
have determined that the following issues should be addressed:

For the OUCC :

With respect to Ms. Gelnmecke's testimony filed on May 9, 2007, please explain how the
proposed accumulated amortization of CIAC adjustment to rate base does not constitute retroactive
ratemaldng when Petitioner has not previously amortized CIAC.

The Commission has rejected prior proposals to amortize CIAC, as set forth in Indiana-
American Water Co., Cause No. 42520, at 91-93 (Nov. 18, 2004). Please explain if the OUCC
considers Twin Lakes to be a troubled utility or at risk of having a negative rate base?

For Petitioner:

The past two Commission orders for Twin Lakes approved settlement agreements that
addressed problems wide sewage overflows. Please explain how the current proposal differs from
the previously approved settlement agreements. Also, please explain why the past efforts of Twin
Lakes, as ordered by the Commission,havebeen unsuccessfill in eliminating sewage overflows.

As part of the 1991 rate case, Twin Lakes was required to perform a comprehensive
engineering study of its sewer utility system and establish a preventative maintenance program.
Please provide the results of that study and a copy of the preventative maintenance program.

f"

The current proposed Settlement Agreement indicates that Twin Lakes will forego seeldng
additional rate increases until after the Remediation Project is completed. If additional sewage
overflows are noted prior to the completion of the Remediation Project, please explain whether Twin

L



Lakes would be willing to forego filing a rate case until its system has demonstrated no overflows for
a period of 12 months

With respect to the CIAC issue addressed in the questions to the OUCC, please explain
whether Twin Lakes would support the amortization ofCIAC widuout the inclusion of approximately
$1.3 million of accumulated amortization of CIAC as proposed by the OUCC

IT IS SO ORDERED

Commissioner

Aaron A. Schmoll, Administrative Law Judge

v 2007IO,
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STATE OF INDIANA

FILED

INDIANA UTILITY REGULATORY CoMMISSIONJUL 1 6 2007
INDIANA UTILITY

REGIJLATQRY QQMMISSIONIN THE MATTER OF THE PETITION OF )
TWIN LAKES UTILITIES, INC. FOR AN )
INCREASE IN ITS RATES AND CHARGES )
FOR WATER AND WASTEWATER UTILITY )
SERVICE )

CAUSE NO. 43128

PETITIONER'S VERIFIED RESPONSES TO DOCKET ENTRY QUESTIONS

On July 2, 2007, the parties to this cause filed their agreement settling all material

terms of this cause. On July 10, 2007, the presiding officers issued a docket entry ("Docket

Entry") containing questions for the petitioner, Twin Lakes Utilities, Inc. ("Twin Lakes") as well

as for the Indiana Office of Utility Consumer Counselor ("OUCC"). By agreement, the OUCC

sponsored a live witness at the settlement hearing on July 12, 2007, who answered the questions

which had been directed in the Docket Entry to that agency. At the same hearing, the bench

granted Twin Lakes' request to submit its written responses to the Docket Entry questions as a

late-filed exhibit by July 16, 2007.

Twin Lakes now submits as a late-tiled exhibit its written responses to the

questions directed to it by the presiding officers in the Docket Entry:

The past two Commission orders for Twin.Lakes approved settlement agreements that
addressed problems with sewage overflows. Please explain now the current proposal
d 2rsjrom the previously approved settlement agreements. Also, please explain why the
past ports of Twin Lakes, as ordered by the Commission, have been unsuecessjal in
eliminating sewage overflows.

Twin Lakes' Response:

The present Settlement Agreement reflects the progress made as a result of

implementing previous settlement agreements. Specifically, the scope of the problem of sewer

overflows as identified in previous Commission proceedings has been appreciably reduced. The

l H l  l  a l



parties are now focusing their attention on remediating overflows from just one manhole, #307)

whereas past agreements have called for investments, which Twin Lakes hasmade, to address a

more system-wide problem With overflows. Twin Lakes' efforts over the past years have

resulted in sewage overflows being reduced and even, for a period of time, eliminated. Twin

Lakes' installation of a lift station and force main in August of 2003, was successful. We did not

have any sanitary sewer overflows because of hydraulic overload firm August, 2003 until June

4, 2005, a period of nearly two years (22 months). The overflow event on June 4, 2005 came

after 3" Efrain was received in a 1.5 hour period, which is not a normal operating situation, and

caused problems for other nearby systems as well. Since Twin Lakes' system functioned for

nearly two years without a hydraulic overflow problem, the logical conclusion is that there are

additional sources of inflow and infiltration ("I&I") into the system. It is understandable that as

a sewer system ages, the potential for additional I&I will be present. Twin Lakes continues to

face the fact that much of its system is still comprised of Transite pipe that is prone to failure with

age, and Ten Lakes continues to work to locate and correct problem areas throughout its

system.

As part of the 1991 rate ease, Twin Lakes was required to perform a comprehensive
engineering study omits sewer utility .system and establish a preventative maintenance
program. Please provide the results of that study and a copy of the preventative
maintenance program.

Twin Lakes' Response:

A copy of the requested engineering study was offered by Twin Lakes and
§

4
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admitted into the record in this cause at the settlement hearing on July 12, 2007, along with a

I Although manhole #306 is also mentioned in the Settlement Agreement and will be covered by the Remediation
Project, it has not as previously believed contributed to the overflow problem

BDDB01 4819569vl

l l Illll III-

i



I

spreadsheet setting forth Twin Lakes' current preventative maintenance program. As the

Commission found in its order in the most recent Twin Laikes rate case, IURC Cause No. 42488

(issued March 31, 2004), Twin Lakes also provided another copy of this same engineering study

in that case. Please note that all of the repairs called for in the 1992 engineering study have been

made. As the Commission specifically found in its order in Cause No. 39573, issued March 10,

1993, Twin Lakes had "complied with the relevant ordering paragraphs" of the Commission

order in Cause No. 39050, issued April 17, 1991, and in its 2004 order in Cause No. 42488, the

Commission determined that there was "no basis" for revisiting those findings, which are now

more than 14 year old.

The current proposed Settlement Agreement indicates that Twin Lakes willforego
seeking additional rate increases until after ire Remediation Project is completed. If
additional sewage overflows are noted prior ro the completion of the Remediation
Project, please explain whether Twin Lakes would be willing to forego fling a rate case
until its system has demonstrated no overjlowsfor a period of12 months.

Twin Lakes' Response:

Twin Lakes is not willing to voluntarily accept additional limitations beyond

those set forth in the parties' Settlement Agreement. The purpose of the Remediation Project

specified in the Settlement Agreement is to eliminate discharges Hom the subject manhole, Le.,

#307, during normal operating conditions. An overflow could still occur even with a successful

outcome Hom the Remediation Project in that an overflow might result if foreign objects cause

obstructions in any of die lines leading to this manhole or other issues outside of Twin Lakes'

control should occur. As such, Twin Lakes cannot guarantee that the Remediation Project, nor

any other investment, for that matter, would forever eliminate all discharges or overflows in its

system. In the meantime, however, Twin Lakes will continue to make investments to improve its

system, and it will continue to be entitled to recover those investments through its rates. The

-3-
BDDBOI 4819569vl



proposed settlement specifies that if Twin Lakes initiates a general request to increase its sewer

rates in a subsequent case prior to completion of the Remediation Project, then its new rates

resulting from that subsequent case would not take effect until completion of the Remediation

Project. An extension of 12 months beyond the completion of the Remediation Project to

monitor system overflows would impose an unreasonable additional burden on Twin Lakes. By

voluntarily foregoing its statutory right to seek a more timely increase in the interest of settling

the instant case, as it has agreed in the Settlement Agreement, Twin Lakes is amply incanted not

to drag its heels in completing the Remediation Project.

With respect to the CIAC issue addressed in the questions to the OUCC, please explain
whether Twin Lakes would support the amortization of CIAC without the inclusion of
approximately $1.3 million ofaecumulated amortization ofCIAC as proposed by the
OUCC.

Twin Lakes' Response:

Twin Lakes would not support the amortization of CIAC without the inclusion of

the proposed adjustment of accumulated amortization of CIAC as proposed by the OUCC. This

material term of the Settlement Agreement was part of the overall compromise by all of the

parties.

Respectfully submitted,

TWIN LAKES UTILITIES, INC.

8 M. \ o
Clayton C. let, At"t'y No. 17466-49
BAKER& v IELS, LLP
300 n. Meridian St., Suite 2700
Indianapolis, IN 46204
Tel: 317.237.1444
Fax: 317.237.1486
email: ccmil1er@bakerd.com

i.
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VERIFICATION

I, Michael T. Dryjansld, verify under penalties for peljury that the statements

contained in the foregoing responses of Twin Lakes Utilities,Inc., in the presiding ofEcems'

question asset Fm-th in their July lo, 2007. docket entry in this causeare true to the best of my

knowledge, information and belief.

4.

MichaelT. Dryjanski
Manager. Regulatory
Twin LakesUtilities, Inc.

ming

CERTIFICATE OF SERVICE

The undersigned certifies that on July 16, 2007, a copy of the petitioner's rebuttal

testimony was served by hand delivery to the Indiana Office of Utility Consumer Counselor,

Indiana Government Center North,RoomN-501, Indianapolis, IN 46204 and was depositedin

the U.S.mail, Iilst-class postage prepaid, addressed to:

J. Ghdstopher Janek
Nikki G. Shoultz
Bose McKim1ey& Evans LLP
2700 FirstIndiana Plaza
135 n. P¢nyl5y]vaniaStreet
Indianapolis, IN 46204

Theodore A.Fitzgerald
Brian E. Less
Petty, Fitzgerald & Less
107n. Main Sweet
P.O. Box 98
Hehrron, IN 463414098

4

Q; 6 WH.99
'I
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STATE OF INDIANA AULd 20070 7

INDIANA UTILITY REGULATORY COMMISSION INDIANA UT$LlTY
REGULATORY COMM!SSlON

IN THE MATTER OF THE PETITION OF )
TWIN LAKES UTILITIES, INC. FOR AN )
INCREASE IN ITS RATES AND CHARGES )
FOR WATER AND WASTEWATER UTILITY )
SERVICE )

CAUSE no. 43128

SUBMISSION OF JOINT PROPOSED ORDER

Attached is a font of final order jointly proposed by all three parties to this case

Twin Lakes Utilities, Inc., the Indiana Offlce ofUtility Consumer Counselor and the Lakes of

the Four Seasons Property Owners' Association, all of whom urge its prompt adoption by the

Commission.

Respectfully submitted,

TWIN LAKES UTILITIES, INC.

By: (> I/ r .
Clayton C. let, Att'y No. 17466-49
BAKER & Ls, LLP
300 N. Meridian St., Suite 2700
Indianapolis, IN 46204
Tel: 317.237.1444
Fax: 317.237.1486
email: ccmi11er@ba1<erd.com

//4
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CERTIFICATE OF SERVICE

The undersigned certifies that on August 7, 2007, a copy of the parties' joint

proposed order was served by hand delivery to the kldiana Office of Utility Consumer

Counselor, 115 West Washington Street, Suite 1500 South, Indianapolis, IN 46204 and was

deposited in the U.S. mail, first-class postage prepaid, addressed to:

J. Christopher Janadc
Ni1d<i G. Shoultz
Bose McKinney & Evans LLP
2700 First Indiana Plaza
135 N. Permsylvallia Street
Indianapolis, IN 46204

Theodore A. Fitzgerald
Brian E. Less
Petty, Fitzgerald & Less
107 N. Main street
P.O. Box 98
Herron, IN 46341-0098

4.
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JOINT PROPOSED ORDER
STATE OF INDIANA

INDIANA UTILITY REGULATORY COMMISSION

IN THE MATTER OF THE PETITION OF )
TWIN LAKES UTILITIES, INC. FOR AN )
INCREASE IN ITS RATES AND CHARGES )
FOR WATER AND WASTEWATER UTILITY )
SERVICE )

CAUSE no. 43128

BY THE coM1v1IssIon
Gregory D. Server, Commissioner
Aaron A. Schmoll, AdMinistrative Law Judge

On September 29, 2006, Twin Lakes Utilities, Inc. ("Twin Lakes") filed its petition
initiating this cause in which it seeks Commission approval of an increase in its water and sewer
rates. The presiding officers convened a prehearing conference and preliminary hearing,
November 6, 2006, at which Twin Lakes and counsel for the Indiana Office ofUtility Consumer
Counselor ("OUCC") appeared. TwinLakes retiled its testimony and exhibits constituting its
case-in-chief on November 13, 2006. We issued our Prehearing Conference Order on November
21, 2006.

On November 29, 2006, the presiding officers granted a petition to intervene filed by the
Lakes of the Four Seasons Property Owners' Association ("Intervenor"). By docket entry that
same date, the presiding officers directed Twin Lakes to file a motion with respect to post~test
year adjustments to its rate base which it included in its November 13'*' tiling. Twin Lakes so
moved on December 5, 2006, and the presiding officers heard oral arguments from all parties on
the motion on December 18, 2006. The presiding officers granted Twin Lakes' motion by docket
entry dated December 20, 2006, in which they also established a new procedural schedule,
pursuant to which Twin Lakes filed its supplemental direct testimony and exhibits on January 16,
2007 •

The OUCC and Intervenor filed responsive testimony on May 9, 2007, to which Twin
Lakes filed rebuttal testimony, June 12, 2007 .

Pursuant to notice duly given and published, the presiding officers conducted a field
hearing at the Jerry Ross Elementary School in Crown Point, at 6:00 p.m. CST, February 6, 2007,
at which the parties and members of the public appeared. At the duly noticed evidentiary
hearing on June 22, 2007, Twin Lakes, the OUCC and the Intervenor announced their settlement
of all issues in this case. The hearing was continued until July 12, 2007, at which time the
parties offered into evidence their settlement agreement ("Settlement Agreement") and
supporting testimony and schedules. Pursuant to the Settlement Agreement, all of the testimony
and exhibits that had been profiled were admitted into the record, without objection, and each
party waived its right to cross-examine Mtnesses. The OUCC also offered live testimony from
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one of its witnesses, Judith Gentmecke, in response to questions issued by the presiding officers
in their July 10th docket entry. Twin Lakes submitted as a 1ate~tiled exhibit on July 16 its
written responses to the questions from the same July 100' docket entry.

Having considered the evidence and the governing law, we now Lind that:

1. Notice and Jurisdiction. Notice of the filing of Twin Lakes' petition as well as
of each of this Commission's hearings was given as required by law. This Commission
authorized Twin Lakes to provide water and sewer service by orders in Cause Nos. 33766, issued
February 18, 1975 and 35611, issued May 18, 1979. Twin Lakes is a public utility as defined by
I.C. 8-1-2-1(a)(2) and (a)(3), and we have continuing jurisdiction over the rates Twin Lakes may
charge for its utility service. I.C. 8-1-2-61. Accordingly, we have jurisdiction over both Twin
Lakes and the subj act matter of its petition.

2. Petitioner's Characteristics. Twin Lakes provides water and sewer disposal
service to approximately 3,000 customers within a rural area straddling the Ldie and Porter
County line. Most of Twin Lakes' customers are residential and located nth in the Lakes of the
Four Seasons development. Twin Lakes is a subsidiary fUtilities, Inc., which also owns
several other utilities nationwide, including two others in Indiana: Indiana Water Service, Inc.
and Water Service Company of Indiana.

3. , Relief Requested. This Commission last established base rates for Twin Lakes
water and sewer service in our order in Cause No. 42488, issued March 30, 2004. Twin Lakes
now alleges that the revenue it receives as a result of these rates is inadequate to cover its
operating costs and provide it with a reasonable return on its investment in its utility facilities. In
its initial testimonial Filing, Twin Lakes requested authorization to 'increase its present water rates
by 45% and its present sewer rates by 18%. As discussed below, the parties' Settlement
Agreement calls for increases of 24.02% for water revenues and 4.52% for sewer revenues.

4. Settlement Agreement. The parties offered their Settlement Agreement, which
resolved all issues in this cause. A copy of the Settlement Agreement is attached to this order.
The parties also jointly filed their proposed form of anal order on July 25, 2007, and requested
its adoption. For the reasons set forth below, we Lind that the Settlement Agreement is in the
public interest and should be approved.

a. Test Year. As approved by the presiding officers in their December 20,
2006, docket entry, the Settlement Agreement reflects the parties' use of a cut-off date for
determining Twin Lakes' rate base of June 30, 2006, and a test year ending December 31, 2006,
with adjustments reflecting changes in Twin Lakes' operations in 2007 that are fixed, known and
measurable.

b. Rate Base. The parties agreed to an original cost less depreciation rate
base for each utility, which they agreed is $2,180,964 for the water assets and $6,049,672 for the
sewer assets.

BDDB01 4808464v3
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c. Cost of Capital. There was no disagreement among the parties in their
retiled testimony that Twin Lakes' cost of long-term debt is 6.58%, or that such debt comprised

58.11% of Twin Lakes' capital structure. Compare Schedule 1, Page 1 of 18 from Petitioner's
Schedule. PMA-1 to Schedule 5 of the OUCC's Exhibit No. 1. The Settlement Agreement
reflects the parties' agreement for settlement purposes only that Twin Lakes' cost of common
equity is to be 10.l5%. This results in the following weighted cost of capital to be used in this
case for rate malting purposes:

Class of Capital
Common Equity
Long-Tecrm Debt

Percent of total
41.89%
58. 11%
100%

Cost
10.15%

6.58%

Weighted Cost
4.25%
3.82%
8.07%

d. Approved Return. We find that the Settlement Agreement as respects
Twin Lakes' rate base, cost of capital and return is reasonable and should be adopted by the
Commission. Specifically, we [ind that Twin Lakes should be authorized to earn an 8.07%
return on its original cost, depreciated, (1) water utility rate base of $2,180,964 and (2) sewer
utility rate base of $6,049,672. The net operating income we approve is $176,004 in the case of
the Twin Lakes water utility and $488,209 in the case of the Twin Lakes sewer utility.

e. Revenue Adjustments Under Current Rates. As shown 'm Settlement
Schedule 7 of the parties' settlement, the parties agreed that two categories of adjustments should
be applied to Twin Lakes test year revenues under current rates. First, they agreed upon a
customer normalization increase of $1,636 for the water utility and a decrease of $20,613 for the
sewer utility. Second, they agreed to add $1,040 to water revenues arid $1,933 to sewer revenues
for customer growth 'Nom the end of the test year through the rate base cut-off of December 31,
2006.

ft Expense Adjustments. The four-page Schedule 8 of the parties' Settlement
Agreement contains the details for 13 proposed adjustments to Twin Lakes' operations and
maintenance expenses during the test year. These 13 categories included wages, payroll tax,
employee benefits, bad debt, rate case amortization, depreciation, amortization of contributions
in aid of construction ("CLERC"), utility receipts and federal and state income taxes.

g. Depreciation Rates. Twin Lakes accepted as part of the Settlement
Agreement the OUCC's position that one composite rate should apply to all of Twin Lakes'
depreciable utility assets in service. The parties agreed that that rate should be 2.0% for all water
plant and, consistent with this Commission's current standard depreciation rate, 2.5% for all
sewer plant. Using these depreciation rates results 'm proforma annual depreciation expense of
$299,003 for the sewer utility and $107,050 for the water utility. We find this aspect of the
Settlement Agreement is appropriate and should be approved.

h. Amortization of CIAC. Twin Lakes also accepted as part of the
Settlement Agreement the OUCC's position with respect to amortization of CIAC. In its
testimony, the OUCC explained that amortization of CIAC is the practice of reducing the net
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amount of CIAC at the same rate that the utility's assets are being depreciated. This can also be
described as reversing out the depreciation of CIAC. The OUCC's witness on this issue, Judy
Gernmecke, noted that amortizing CIAC is the norm in most other jurisdictions, including those
in which Utilities, Inc. has other utility operating subsidiaries. Ms. Gernmecke's testimony and
the Settlement Agreement reflect the accumulated amortization of CIAC from the time the
contributed assets were first placed in service. The result was a decrease in Twin Lakes'
depreciation expense and an increase in the total assets on which it can earn a return. Together,
the two adjustments increased Twin Lakes' authorized net operating income while decreasing the
amount of the rate increase in this case.

Although none of the parties asserted that Twin Lakes' new rates should account
for any over- or under-earning in a prior period, we asked the OUCC to explain whether
increasing the accumulated amortization of CIAC might still be considered retroactive
ratemaking since we had not previously amortized Twin Lakes' CIAC. Having considered this
issue further, we agree with Ms. Gernrnecke that the requested accounting treatment of CIAC ire
this case does not constitute retroactive ratemaldng. In light of the fact that the overall proposal
with respect to CIAC as set forth in the Settlement Agreement produces an affect that is
advantageous to both the utility and the public - increasing Twin Lakes' net operating income
while decreasing the rate increase .... we further rind that this aspect of the parties' settlement
should be approved.

i . Reasonableness of Adjustments. We find that settled amounts for the
foregoing revenue and expense adjustments are reasonable, and that Twin Lakes rates going
forward should be based on these adjustments.

j . Return Under Current Rates. Based on the above, we find that Twin
Lakes, under its current rates, is not earning an adequate return on its original cost water and
sewer utility rate bases. We find that, as set forth in the Settlement Agreement, Twin Laces
should be allowed to increase its water rates $198,485 and its sewer rates $67,463. The resulting
rates as agreed upon in the Settlement Agreement, reflecting a 24.02% increase in water rates
and a 4.52% increase in sewer rates, are supported by the evidence and reasonable.

5. Service Qualitv Issues. At the yield hearing, customers offered verbal testimony
Critical of aspects of Twin Lakes' service since its last rate case. Some of these customers, as
well as other customers, also submitted written and/or visual evidence describing discharges of
untreated sewage, including pictures purporting to represent instances of discharges into the
Intervenor's lakes. These concerns were also raised within the Intervenor's pre-settlement
testimony.

Paragraphs 5 through 7 of the Settlement Agreement reflect the parties' resolution of the
Intervenor's issues. Of greatest concern to the Commission and the Intervenor, as well as to
Twin Lakes and the OUCC, have been instances of sewer discharges from manhole #307. While
Twin Lakes' ongoing investments have reduced the instances of sewer discharges in the rest of
its system, such that during the 22 months ham August, 2003 until June, 2005, there were no
reported instances of sewer discharges, Twin Lures has committed to malting further investment
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intended to eliminate during normal operating conditions discharges &0111 manhole #307 and the
nearby manhole #306. The Settlement Agreement also calls for Twin Lakes to pay $5,000.00 to
the Intervenor, spread over two years, for purposes of re-stocldng with fish one or more of the
lakes within the Intervenor's subdivision.

We find the parties' proposed resolution of the Intervenor's concerns to be reasonable.
We recognize that an aging, porous system cannot be replaced overnight Mthout risldng rate
shock for Twin Lakes' customers, and we fully expect that this latest set of commitments will
have the intended effect of iiurther improving the quality of utility service provided.

IT Is, THEREFORE, ORDERED BY THE INDIANA UTILITY REGULATORY
COMMISSION that:

1. The parties Settlement Agreement attached hereto is approved in all respects.

. 2. Twin Lakes shall be allowed to increase its water rates by 24.02% on an across-
the-board basis and its residential sewer rates by 4.52%.

3. This Order shall be effective on and airer the date of its approval.

CHAIRMAN HARDY AND COMMISSIONERS GoLd. LANDIS. SERVER AND
ZIEGNER CONCUR

APPROVED :

I hereby certify that the above is a true and
correct copy of the Order as approved.

Nancy Manley, Secretary to the Commission

BDDB01 4808464v3
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C'ear Day Page l of 2

Kimberley Hawkins

From: Gassert, Curt [cgassert@urc.IN.gov]

Sent: Thursday, January 17, 2008 6:05 AM

To: Kimberley Hawkins

Ce: Webb, Jerry

Subject: RE: Arizona Corporation Commission Survey on utilities, Inc.

Attachments:Twin Lakes, 43128.pdf, Twin Lakes, homeowner's testimony.pdf, Twin Lakes, 42488.pdf

Kimberly,
Sorry I did not respond to your e-mail immediately. I wanted to include a copy of our latest Utilities,
Inc. (d/b/a Twin Lakes) order with my response. As you can see, this order was not issued until
January 16, 2008. As reflected in that order, the Commission modified a settlement reached between
Utilities, Inc. and indiana's consumer advocate, the OUCC (Office of Utility Consumer Counselor) .
The order also established a sub-dockct to investigate sewer system inflow' and infiltration. The
primary reason was related to concerns about the quality of sewer service provided. In orders going
back to 1991, the utility has been experiencing issues with sewer back-ups in customer basements,
sewer overflows and contamination of a lake that caused a fish kill. l have also attached a file that
contains the testimony of the customer's witness. The homeowner's testimony includes documents
from the Indiana Department of Environmental Management. All of the testimony and exhibits can be
reviewed on our website at http //www in. gov/ture( On our home pa e click on I leetronrc l llxng
on the top left of the page, then click on "Cases" and enter the docket number 43128.

Despite this, Utilities, Inc. is not what l would consider a terrible utility. Utilities, inc. is clearly a
better operator than many small. developer owned utilities. Utilities. inc. appears to possess the
financial ability to acquire capital to make improvements to the utilities that it owns. l recently noticed
a pressreleaseon their website that indicates they are spending $2.1 million to replace portions of a
sewer plant for another Indiana owned utility.

I would be interested in hearing what the other states have to say about Utilities, Inc. if' you would be
willing to share the results of your survey. If you have any questions or need additional detail. please
let me know by e-mail or call at 3 l 7-232-"749.
Thanks,
Curt

From:Kimberley Hawkins [mailtozKHawkins@azcc.gov]
Sent:Thursday, December 20, 2007 5:03 PM
To: Webb, Jerry; trendell@psc.state.fLus, Gassert, Curt; dejones@ky.gov; cjohnson@psc.state.ga.us;
virginiaI.smith@ky.gov, wmarr@icc.illinois.gov, Reid, Sam H (PSC), arnold.chauviere@Ia.gov;
cnizer@psc.state.md.us, steve.brennen@puc.state.oh.us, sue.daly@puc.state.oh.us, rbosier@puc.state.nv.us,
rhackman@puc.state.nv.us, brown@ncuc.net, kite@ncuc.net; kmiceli@state.pa.us, ckozloff@state.pa.us,
michaeLgallagherm@bpu.state.nj.us, darnett@regstaff.sc.gov, darlene.standley@state.tn.us,
asharpe@regstaff.sc.gov, carsie.mundy@state.tn.us, tim.faherty@scc.virginia.gov
Cc: Blessing Chukwu; Steven Olea
Subject:Arizona Corporation Commission Survey on Utilities, Inc.

1/17/2008
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STATE OF INDIANA

INDIANA UTILITY REGULATORY COMMISSION

IN THE MATTER OF THE PETITION OF TWIN
LAKES UTILITIES, INC. FOR AN INCREASE IN ITS
RATES AND CHARGES FOR WATER AND
WASTEWATER UTILITY SERVICE

)
) CAUSE no. 43128
)
> APP1*0VED= JAN 1 s 2008 E

BY THE COMMISSION
Gregory D. Server, Commissioner
Aaron A. Schmoll, Administrative Law Judge

On September 29, 2006, Twin Lakes Utilities, Inc. ("Twin Lakes" or "Petitioner") filed
its petition initiating this cause in which it seeks Commission approval of an increase in its water
and sewer rates. The presiding officers convened a prehearing conference and preliminary
hearing, November 6, 2006, at which Ten Lakes and counsel for the Indiana Office of Utility
Consumer Counselor ("OUCC") appeared. Twin Lakes prefrled its testimony and exhibits
constituting its case-in-chief on November 13, 2006. The Commission issued its Prehearing
Conference Order on November 21 , 2006.

On November 29, 2006, the presiding officers granted a petition to intervene filed by the
Lakes of the Four Seasons Property Owners' Association ("Intervenor"). By docket entry that
same date, the presiding officers directed Twin Lakes to tile a motion with respect to post~test
year adjustments to its rate base which it included in its November 13th filing. Twin Lakes so
moved on December 5, 2006, and the presiding officers heard oral arguments from all parties on
the motion on December 18, 2006. The presiding officers granted Twin Lakes' motion by
docket entry dated December 20, 2006, in which they also established a new procedural schedule,
pursuant to which Twin Lures filed its supplemental direct testimony and exhibits on January 16,
2007.

The OUCC and Intervenor filed responsive testimony on May 9, 2007, to which Twin
fLakes filed rebuttal testimony, June 12, 2007.

Pursuant to notice duly given and published, the presiding officers conducted a field
hearing at the Jerry Ross Elementary School in Crown. Point, at 6:00 pm. C.S.T., February 6,
2007, at which the parties and members of the public appeared..At the evidentiary hearing on
June 22, 2007, Twin Lakes, the OUCC and the Intervenor announced their settlement of all
issues in this case. The hearing was continued until July 12, 2007, at which time the parties
offered into evidence their settlement agreement ("Settlement Agreement") and supporting
testimony and schedules. Pursuant to the Settlement Agreement, all of the testimony and
exhibits that had been retiled were admitted into the record, without objection, and each party
waived its right to cross-examine witnesses. The OUCC also offered testimony from one of its
witnesses, Judith Gemmecke, in response to questions issued by the presiding officers in their
July 10, 2007 docket entry. Twin Lakes submitted as a late-tiled exhibit on July 16, 2007 its



written responsesto the questions from the same July 10, 2007 docket entry. On August 7, 2007,
Petitioner filed a Joint Proposed Order in this Cause.

Having considered the evidence and the governing law, we now find that:

1. Notice and Jurisdiction. Notice of the filing of Twin Lakes' petition as well as
of each of this Commission's hearings was given as required by law. This Commission
authorized Twin Lakes to provide water and sewer service by orders in Cause Nos; 33766, issued
February 18, 1975 and35611, issued May 18, 1979. Twin Lakes is a public utility as defined by
I.C. 8-1-2-1(a)(2) and (a)(3), and we have continuing jurisdiction over the rates Twin Lakes may
charge for its utility service. Accordingly, we have jurisdiction over both Twin Lakes and the
subject matter of its petition.

2. Petitioner's Characteristics. Twin Lakes provides water and sewer disposal
service to approximately 3,000 customers within a rural area straddling the Lake and Porter
County line. Most of Twin Lakes' customers are residential and located within the Lakes of the
Four Seasons development. Twin Lakes is a subsidiary of Utilities, Inc., which also owns
several other utilities nationwide, including two others in Indiana: Indiana Water Service, Inc.
and Water Service Company of Indiana.

3. Relief Requested. This Commission last established base rates for Twin Lakes'
water and sewer service in our order in Cause No. 42488, issued March 31, 2004. Twin Lakes
now alleges that the revenue it receives as a result of these rates is inadequate to cover its
operating costs and provide it with a reasonable return on its investment in its utility facilities. In
its initial testimonial filing, Twin Lakes requested authorization to increase its present water rates
by 45% and its present sewer rates by 18%.

Evidence Presented.
PetitiOner 's Evidence.
1. Testimonv of Michael T. Drvianski. Mr. Drys an ski, Manager of

Regulatory Accounting for Utilities, Inc. testified as to Twin Lakes' need for increased water and
sewer rates. Mr. Dryj an ski stated that Twin Lakes' current rates have been in place since April
2004, and do not reflect rising costs, many of which result from increasingly stringent federal
environmental regulations and. the uti1ity's need to make Corresponding improvements to its
systems. Mr. Drys ans ld testified that the proposed increase should allow Twin Lakes to earn rate
of returns of 8.64% for each utility.

4.

The water .utility had test year operating revenues of $808,822 and total operating
expenses of $869,891 after adjustments, fer a pro forma operating loss under present rates of
$61,075 for a negative return of 3.60%. The rate base for the .water utility reflects adjustments
for utility's cash, working capital, and plant under construction in 2006 that will be in service by
December 31, 2006., The sewer utility had test year operating revenues of $1,489,160 and total
operating expenses of $1,165,235, after adjustments, for a pro forma operating income under
present rates of $323,925 for a return of 5.98%. The rate base for. the sewer utility reflects
adjustments for utility's cash, worldng capital, and plant under construction in 2006 that will be
in service by December 3 l , 2006.

a.
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Mr. Dryjanski testified that all adjustments made to test year expenses are known, fixed
and measurable and to be in effect within 12 months after June 30, 2006. The pro forma
adjustments to rate base include the cost of water and wastewater capital projects that will be
completed and in-service by December 31, 2006.

Mr.» Dryjansld stated that the company is committed to complete various projects in the
near tincture. It plans to complete a $350,000 replacement project at the No1thAeration Filter at
Water Plant #1, The company is also in the process of preparing to acquire and install two new
generators at sewer lift stations at approximately $70,000 each. These projects are anticipated to
be completed about mid-2007. Mr. Drys an ski would like the Commission to allow these
additions, net of retirements, when completed and placed in service, to be included in its rate
base for ratemaking purposes. Also alter a hearing aS to their completion, Mr.Dryj an ski would
like the Commission to allow Twin Lakes to adjust their rates at that time.

On January 16, 2007, Mr. Dryjanski filed supplemental testimony. In this testimony, Mr.
Dryjansld testified that for water utility, the updated rate base is $1,858,591 compared to
$1,694,936 in his direct testimony. For the sewer utility, the updated rate base is $5,530,819
compared to $5,416,523 Hled in his direct testimony. He testifies that all of the utility's property
included in Twin Lakes' updated request for rate relief was in service as of December 31, 2006,
and continues to be used and useful for providing service to Twin Lakes' customers.

2. Testimonv of Christopher K. Montgomery. Mr. Montgomery, Regional
Director of Operations of the Midwest for Utilities Inc., addressed Twin Lakes' position
regarding various topics related to its operations. He testified to customer service, water quality
and capacity; compliance with infrastructure investment commitments specified in the most
recent rate order, and pro forma plant additions.

Mr. Montgomery testified that Twin Lakes takes seriously its obligations to customers.
He stated that Twin Lakes' staff members have been trained in operations and resolving
customer service issues in a timely manner. He further testified that in Cause No. 42488, the
Commission required Twin Lakes to distribute an annual notice to customers regmding the
company's procedures and standards for handling customer inquires and complaints, appeals
available to customers, background on the OUCC and Commission, as well as contact
information. Twin Lakes complied with those requirements and has continued tO report to the
Commission's COnsumer Affairs Division the receipt and dispositions of customer complaints on
a quarterly basis through the fourth quarter of 2007, and thereafter on an annual basis.

Mr. Montgomery testified that the ground water system produces high quality water. The
raw water is treated with iron filtration and the iron level is reduced to around 0.1 ppm.
Filtration, hydrant flushing and chemical treatment have produced good quality water. To date,
water supply has been sufficient to meet demand. There are areas in and around the Petitioner's
system that have been experiencing rapid growth and Twin Lakes is planning ahead to ensure
that it will be in a position to meet this additional demand. Twin Lakes is similarly managing its
wastewater system so that its collection, treatment, and disposal facilities are sufficiently capable
of serving growing demands. Part of Order No. 42488 required Petitioner to address the inflow
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and infiltration (I&I) issue by filing quarterly reports with the Commission which Petitioner has
done as required. Petitioner addressed these issues by way of its Inflow & Infiltration
Remediation Program. The I&I Remediation Program consists of sewer main replacements,
relining of sewer mains, jetting and televising sewer mains, analysis of lift station runtimes, re-
sealing, re-aligning and raising manholes and installing inserts in manholes in order to prevent
rainwater from entering into the collection system. Twin Lakes committed to spend at least
$500,000 on this program for five years. Each project specified in Order No. 42488 has been
.completed or will be completed by the end of 2006. By the end of 2006, Twin Lakes will also
have completed the rehabilitation of 64 manholes identified as contributors to the I&I problem,

Mr. Montgomery stated that Twin Lakes has completed major system projects since its
last rate order as well as projects expected to be completed by December 31, 2006. Petitioner
recently installed valves at the wastewater treatment plant ("WWTP") to help control flow within
the plant. Twin Lakes also replaced its effluent meter, which was incorrectly measuring flow,
and replaced the unit that breaks down inorganic material that comes into the WWTP, At the
WWTP, they replaced parts on the south clariiier's rake arm drive and removed an abandoned
underground storage tank. They have also added two new lire hydrants and replaced eleven old
ones. The projects that correlate to the I&l Remediation Program are as follows:

l. Televised and relined 3,l56.82' of sewer main at a cost of$13l,334.16. ,
2. Replaced 300' of sewer main on Greenvalley Drive at a cost of $l7,795.00.
3. Replaced l70' of sewer main on Brandywine Road at a cost of $28,237.50.
4. Engaged a professional firm to study existing sewer collection system to determine

the most prudent course of action for remediation. This project is in process and the
work planned for 2006 is expected to be complete prior to the end of 2006 at a cost of
$118,895.00.

5. Project ID# 4168 included doing the engineering required to replace l,l00' of sewer
main and is related to project ID# 3395. The cost associated with project ID#4168 is
$29,936.50..

6. Project ID# 3395 includes replacing l,l00' of sewer main that has signif icant I&I
coming into it. This project is in process and is expected to be complete prior to the
end of2006 at a cost of$8l,l50.00.

7. Project ID# 2659 replaced the pumps and upgraded some of the controls at the sludge
holding tank wetwell at a cost of $l0,l73.00.

8. Project ID# 2757 replaced 200' of sewer main on Hidden Valley Drive where the
main had several areas that sagged allowing sewer back ups at a cost of $28,402.00.

9. Project ID# 3728 replaced key parts on the south clarifier drive unit at the WWTP at a
cost of$l1,532.00. `

10. Project ID# 3710 replaced the unit located at the headwords for the WWTP that
breaks down inorganic compounds at a cost of $l9,044.00.

ll. Project ID# 3713 removed an .abandoned underground storage tank from the WWTP
at a cost of$14,919.00.

MI. Montgomery testified to the improvements that Petitioner made in its water plant.
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1. Petitioner tested and replaced water meters at both of its water treatment plants. This
was done to ensure proper calculation of Unaccounted for Water at a cost of
$15,452.00.

2. Well #7 has been rehabilitated on two occasions since the last rate case. Well #7 is
the best producing well, but requires high maintenance in order to keep up production.
The total cost of this was $15,193.00.

3. Project ID# 3373 re-piped backwash lines at water treatment plant #2 at a cost of
$5,582.00

4. Project ID# 3027 rehabilitated well #4, thoroughly cleaned and the pump and motor
were replaced, at a cost of$l8,175.00.

5. Project ID# 3549 emergency well repair was done on well #ll at a cost of $5,234.00..
6. Project ID# 3608 high service pump #1 had significant components replaced at a cost

of$ll,449.00.
7. Project ID# 1817 replaced 10 fire hydrants that were not worldng at a cost of

$39,785.00.
8. Project ID# 3824 replaced 40' of water main on Walnut Hill Drive at a cost of

$11,120.00.
9. Project ID#3649 rehabilitated well #6 at a cost of $2l,400.08.
10. Proj et ID# 3881 rehabilitated well #3 at a cost of $9,535.72

Mr. Montgomery stated that Twin Lakes is committed to addressing some projects as a
part of the Settlement Agreement in Cider No. 42488. Twin Lakes agreed to bury the blue
plastic 55 gallon drum of carbon located on Kingsway Drive. This work was completed in a
timely fashion and has been removed from view. Additional plants were installed around the
vent pipes that were viewed as a concern by the Property Owners Association. Petitioner also
agreed to resolve landscaping issues by June l, 2004. Petitioner contracted Grimmer
Construction to restore the areas within the Lakes of the Four Seasons that were disturbed by the
force main project back to their natural state. On June 24, 2004, Twin Lakes notified Grimmer
Construction that they were in breach of contract and then hired another contractor to complete
the work, which was finished on November 1, 2004. These areas were later revisited for further
touch up in the Spring 2005 .

3. Tesdmonv of Pauline M. Ahem, CRRA. Ms. Ahem, Principal of AUS
Consultants, testified concerning the. appropriate common equity cost rate that should afford
Petitioner the opportunity to earn on the common equity financed portion of its jurisdictional rate
base. Ms. Ahem recommended the Cornmissionauthorize Petitioner the opportunity to earn an
overall rate of return of 8.64% (weighted cost of capital) based upon the consolidated capital
.structure at July 31, 2006 of Utilities, Inc., the parent company of Twin Lakes, which consisted
of 58.11% long-term debt at a debt cost of 6.58% and 41.89% common equity at a common
equity cost rate of 111.5%. The overall weighted cost of capital is summarized below:
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Weighted

Return

3.82%

4.82%

Cost Rate
6.58%

11.50%

Overall Cost of Capital

Capital Structure

Ratios

58 . 11 %

41 .89%
100.00%

8.64%

Long-Term Deb

Common Equity
Total

Weighted Cost of Capital

Cost of Common Equity Model Analysis of Two Proxy Groups

Six AUS
Utility

Reports
Water Cos.

Four Value
Line (Std,
Ed.) Water

Cos.Cost of Common Equity Models:
9.90%

11.00%
10.60%
14.10%

9.60%
10.90%
10.60%
14.00%

Discounted Cash Flow
Risk Premium
Capital Asset Pricing
Comparable Earnings

11.35%10.80%Range of Common Equity Cost Rate:
Before Business & Financial Risk Adjs.

0.25%
0.15%

0.25%
0.15%

11.20% 11.75%

Business Risk Adjustment
Financial Risk Adjustment

Range of Common Equity Cost Rates
After Business & Financial Risk AS

11.50%Recommended Common Equity Cost Rate

Ms. Ahem explained that because Petitioner is not publicly traded, a market-based
common equity cost rate cannot be determined directly. Therefore, Ms. Ahem assessed the
market-based cost rates of companies of relatively similar risk, i.e., proxy group(s) for insight
into a recommended common equity cost rate applicable to Petitioner.

Ms. Ahem developed and then evaluated two proxy groups of water companies in
arriving at her recommended common equity cost rate. She explained her analysis of the proxy
groups reflects current capital market conditions and results from the. application of four well-
tested market-based cost of common equity models, the Discounted Cash Flow (DCF) approach,
the Risk Premium Model (RPM), the Capital Asset Pricing Model (CAPM), and the Comparable
Earnings Model (CEM). Her results derived from each are as follows:
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As shown above,Ms. Ahem concluded that a common equity cost rate range for the two
proxy groups analyzed is 10.80% - 11.50%. Ms. Ahem explained that a business risk adjustment
of 25 basis points is necessary due to Twin Lakes' smaller size and a financial risk adjustment of
15 basis points is necessary due to Twin Lakes' greater financial risk compared to the two proxy
groups. Subsequently, the indicated common equity cost rate range is. 11.20% - 1l.75%. Ms.
Ahem concluded that an 11.50% common equity cost rate is a reasonable recommendation based
upon the midpoint of 11 .48% and is applicable to Utilities, lnc.'s common equity ratio of 41 .89%
as ofJuly31, 2006.

b. OUCC's Evidence

1. Judidl I. Gemmecke. Ms. Gemmecke, Senior Utility Analyst for the
OUCC, testified regarding the OUCC's adjustments to test year revenues and expenses, the
general revenue requirements, the updated rate base and their recozmnendation to change the
sewer rate from a flat fee to a volumetric rate based on water consumption. Ms. Gemmecke
recommended a 19.35% increase for the water utility and 1.58% decrease to the sewer utility.

Ms. Gemmecke recommended a rate base of $2,178,679 for water and $6,071,559 for the
sewer utility. This included the amount of additional accumulated depreciation from 6/30/06 to
12/31/06. The differences also come from the unamortized income tax credit, working capital
and the amount of Contributions in Aid of Construction ("CIAC") reduced by accumulated
amortization of contributed property.

Ms. Gemmecke reduced the purchased power expense (Operations and Maintenance
Expenses) used in the working capital calculation by half of the annual amount. Ms. Gemmecke
states thain most cases the full amount of purchased power expense would be removed, but
since Petitioner receives a power bill monthly but bill their customers bi-monthly, she proposes
including half the amount in the worldng capital calculation.

With respect to CIAC, Ms. Gemmecke explained that Petitioner has not amortized the
amount of assets obtained by contributions as an off-set to depreciation of those assets. She
stated that accounting standards require reversing out the depreciation on contributed property
because the utility owner has no basis or "cost" in the asset. Depreciation is charged against
earnings on the theory that the use of capital. assets is a legitimate cost of doing business.
Depreciation is an .allocation of the Cost of an asset over a period of time for accounting and tax
purposes. When contributed property is depreciated, expenses increase, net operating income
and, therefore, retained earnings decrease, and shareholder equity decreases.

Ms. Gemmecke test i f ied that  the Nat ional  Associat ion of  Regulatory Ut i l i ty
Commissioners ("NARUC") system of accounts states the account for accumulated amortization
of CIAC is used "if recognized by the Commission." She explained that the Federal Energy
Regulatory Commission and the Federal Communication Commission require electric, gas and
telephone utilities to reduce the plant account balances to which contributions for customers are
made by the amount of contributions-before applicable depreciation rates are applied. Ms.
Gemmecke also stated that the Internal Revenue Service ("IRS") does not recognize depreciation
of contributed Property in determining taxable income because the taxpayer has no basis in the
property, thus .denied depreciation on the property received as a contribution.
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Water Sewer
IAccuumnulated Depreciation $ 1,254,290 S 2,778,248

UPISDivided By: 5,443,812 12,109,707
Precept Depreciated 23.04% 22.94%

CIAC $2,061,761 S 3,734,590
Times: % Depreciated 23.04% 22.94%§
Accuumuulated AmortizationofCIAC EB 475,043 $ 856,802

Ms. Gemmecke explained that Indiana is one of a handiiui of states that has allowed
depreciation of contributed property. This policy has a significant drawback because it depends
on the premise that depreciation is for the replacement of plant, which it is not. She stated that
the purpose of allowing recovery of depreciation in investor supplied plant is to allow the utility
a "return at", or recovery of, its investment in plant. By allowing depreciation on contributed
plant Twin Lakes' shareholders would obtain recovery of capital for utility plant in which they
made no investment.

.Moreover, to support the proposed policy of amortizing CIAC, Ms. Gemmecke quoted
firm Financing and Charges for Wastewater Systems, WEF Manual Of Practice No. 27,
McGraw-Hill, 2005, pg. 243 :

Recovery of annual depreciation on assets that the owner did not supply
the original investment fund, i.e., Contributed property, would
inappropriately enrich the owner. State regulated utilities must exclude
recovery of annual depreciation on all contributed property, although
these utilities own all of their assets regardless of original funding source.

Ms. Gennnecke further explained that the policy of allowing depreciation on contributed
plant may also lead a utility into a negative rate base situation because depreciation reduces rate
base while the CIAC balance, which would remain the same also reduces rate base. Eventually,
there is no longer* plant value to offset the value of the original contribution. She stated that
utilities that have a negative rate base are reluctant to invest in the utility because no return can
be earned on additional investment.

Thus, Ms. Gennnecke proposed to impute an amount of accumulated amortization of
CIAC based on the ratio of accumulated depreciation to plant. She then multiplied the
percentage bythe amount of CIAC as shown below:

Ms. Gemmecke explained that this has the effect of increasing the value of rate base.
Also, if the above ratemaking treatment is allowed for the rate base, she stated that a reduction to
the amount of depreciation allowed in expenses must also be made via amortization of CIAC.
The net difference between Petitioner's proposed rate base and the OUCC's proposed rate base is
an increase of $320,086 for water and $540,740 for sewer.
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With respect to pro forma adjustments, Ms. Gemmecke adjusted Petitioner's test year
water and sewer revenues to reflect two changes from the test Year. The first adjustment
reflected a full year of revenues for all of the customers which were added to Petitioner's system
during the test year. The second adjustment reflects the additional customers which were added
to the system between June 30, 2006 and December 31, 2006. Ms. Gemmecke's adjustment
increased Petitioner's test year water revenues from $815,906 to $818§583. The adjustments for
the sewer utility decreased Petitioner's test year revenues from $1,504,196 to $1,485,516

Ms. Gemmecke also made adjustments to several of Petitioner's expenses. The expenses
included salaries and wages, payroll taxes, employee benefits, rate case expense, depreciation
expense, taxes and Petitioner's adjustment using the consumer price index. The adjustments to
the specific expenses are discussed in more detail below.

Ms. Gemmecke reduced Petitioner's proposed salaries by approximately $27,000. She
stated that Petitioner included two annual salary increases of 4% each ($l4,000), one ex-
employee ($5,000) and correction of allocation percentages ($8,000). Ms. Gemmecke also
questioned the need of the Regional Director-Midwest and the Administrative Assistant
positions proposed by Petitioner, when, five months after Petitioner filed their case-in-chief,
Twin Lakes still had not filled the positions.

t

Ms. Gemmecke also proposed adjusting Petitioner's rate case expense to $63,021. Ms.
Gemmecke testified that Petitioner's case did not justify a legal expense of $85,000. She further
stated that the utility's decisions made this case unnecessarily expensive, As a result, Ms.
Gemniecke proposes the rate case expense include only $30,000 in legal fees.

Ms; Gemmecke explained that Petitioner calculates the amount of customer notice to be
included in rate case expense based on the assumption that they would send out four notices to
each customer. Petitioner actually sent out only one notice to their customers. Ms. Gemmecke
includes a fourth of Petitioner's customer notice expense in her rate case expense calculation.
Further, because Petitioner utilized electronic means of service for discovery,, Ms. Gemmecke
proposed an adjustment to the cost of postage and copying expense Hom $12,000 to $200.

Finally, Ms. Gemmecke stated that Petitioner included unamortized rate case expertise
iron their prior rate Case. Ms. Gemmecke destiNed that prior year rate case expense was iillly
amortized in April 2007, and therefore, there was no unamortized portion to include in the
current rate case.

Ms. Gemmecke also discussed an adjustment to depreciation expense. Ms. Gemmecke
noted that Petitioner used depreciation rates of 12.5% for vehicles and 25% for computers, while
she used a composite rate of 2.0% for all of the water utility plant and 2.1% for all of die sewer
utility plant.

»-

Finally, Ms. Gemmecke noted that Petitioner currently uses a flat rate for their sewer
utility. She proposed that Petitioner change to a strictly volumetric rate structure based on water
consumption, which would send price signals to Petitioner's customers that will promote the
efficient use of water.
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2. Roger A. Pettiiohn. MI. Pettijohn, Senior Utility AnalySt for the OUCC's
Water/Wastewater Division responded to the testimony of Mr. Montgomery and reviewed
Petitioner's compliance with the Commission's. Order in its last rate case, Cause No. 42488. In
Cause No. 42488 the Commission ordered Petitioner to file quarterly reports with the
Commission, OUCC, and the Intervenor concerning its inflow and infiltration program. Mr.
Pettijohn stated that Petitioner did file quarterly reports in compliance with the order as well as
evidence of Inflow and Infiltration remediation costs as required. The most recent report tiled
showed $570,288.87 being spent through the 4th quarter of 2006. Twin Lakes also distributed to
its customers an annual notice as required, and submitted quarterly summaries of complaints
with the Consumer Affairs Division of the Commission. Mr. Pettijohn testified that Twin Laces
had complied with the Order in Cause No. 42488.

Mr. Pettijohn stated that Petitioner has seven deep wells wide capacities from 100 rpm to
a high of 300 rpm.. These wells pump either to a 1.152 rngd gravity filtration plant or a 0.500
mud pressure Filtration plant. The Petitioner adds chlorine and fluoride at the treatment plants.
Mr. Pettijohn testified that Petitioner has total water storage of 700,000 gallons and the wells and
plants have auxiliary power, and that Petitioner serves approximately 3,100 customers and
pumps an average of 520,000 gallons per day. Mr. Pettijohn explained that Petitioner's growth
over the last four years has been approximately 9%.

Mr. Pettijohn stated that source of supply or well capacity continues to be a concern. Mr.
Petdjohn testified that the Petitioner's aquifers appear to be only marginally sufficient to meet
current demand and will prove less so as demand increases. He said that many water works in
Indiana do not develop or retain wells that yield only 100 rpm, three of Petitioner's seven wells
have a rated capacity of approximately 100 rpm. In addition, well records from Petitioner's last
cause indicated that several of its wells had falling static and pumping water levels. As a result,
Mr. Pettijohn stated that Petitioner recently began to drill test wells in an effort to locate an
adequate alternative water supply. He noted that Petitioner is unable to purchase water from
nearby sources: for instance Indiana American, Petitioner's closest wholesale source of supply, is
unable to sell Twin Lakes water due to specific restrictions outlined in The Great Lakes .- St.
Lawrence River Basin Water Resources Compact.

Mr. Pettijohn discussed Petitioner's plant, and stated that Petitioner has an extended
aeration plant that processes an average daily flow of 0.656mgd with a capacity of up to 3.59
mud. The collection system consists of around 30 miles of asbestos cement pipe with only 3
miles of PVC pipe. There are seven lilt stations with 4 miles of cast or ductile iron sewer force
main. Petitioner's system is designed and intended for sanitary only treatment. Because the
collection system is over 40 years old, constructed of inferior pipe material and may have
significant residential sump pump inflow, surface and grey water, Mr. Pettijohn testified that
inflow and infiltration is still a problem. .

Mr. Pettijohn testified dirt Petitioner consistently meets its NPDES discharge permit
parameters issued by IDEM. However, he noted that due to the significant inflow and
infiltration (I&l) problem, the collection system still experiences sanitary sewer overflows as
recently asAp1°il 25, 2007. Petitioner reported this to IDEM after a 2.5" rain event. He also
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stated that on January 4, 2007, Petitioner reported a "partial bypass" of the plant which resulted
in 300,000 gallons of wastewater to spill into Storey Creek Run. Mr. Pettijohn testified that
Petitioner contended that residential sump pumps connected to the sewer system are exacerbating
its I&I problem.

Mr. Pettijolm stated that the projects Mr. Montgomery testified to are needed and useful
to Petitioner's operation. The cost and completion of each project has been verified through
work order, site inspection, or other records. In ah effort to prevent sewage overflows, Petitioner
has installed a lift station and force main designed to stop or minimize surcharging manholes by
diverting How from over 500 homes away from the northeast quadrant or Lake Area, which was
completed and placed into service on September 8, 2003, at a cost of approximately $1 million
dollars. While this improved the surcharging and resulting sewer overflow problem, Mr.
Pettijohn noted that it did not eliminate it altogether.

Mr. Pettijohn recommended that:

• Petitioner complete Project ID# 4167, which is a sewer collection system study to
identify source of I&I. Petitioner should provide a copy of the study to the .Commission
and the OUCC.
Petitioner should also complete Project ID# 3395, which is the replacement of 1,100 feet
of "dilapidated sewer main that is allowiNg inflow and infiltration into the sanitary sewer
system".
Petitioner complete Project ID# 4163, which is to the rehabilitation and sealing of
"manholes that are allowing inflow and infiltration".
Petitioner continue televising collection mains and perform smoke testing procedures to
identify line fractures and home sump connections.
Petitioner continues filing I&I quarterly reports as stipulated in Cause No. 42488. In
addition, Petitioner should also enclose a Project Detail sheet. This sheet is already
generated internally by Petitioner and will be useful to the Commission and OUCC in
understanding the dynamics, justification, and progress of various I&I projects.
Petitioner modify its website customer-contact-tab to a more user-friendly and responsive
approach.

3. Edward R. KaUiinan. Mr. Kauiinan, Senior OUCC Utility Analyst, .provided two
sections of testimony this Cause. The first section described how Mr. Kaufman determined
the appropriate common equity cost rate for Twin Lakes and the second section explained his
.criticisms of Ms. Ahem's proposed cost of equity analysis.

Mr. Kaufman summarized his testimony by explaining his use of both a Discounted Cash
Flow (DCF) and Capital Asset Pricing Model (CAPM) to estimate Petitioner's costjof equity.
Mr. Kaufman explains that the DCF model is used by investors to determine the appropriate
price to pay for a particular security, while CAPM is a form of risk premium analysis used to
estimate the cost of capital. The DCF model assumes that.the price of a security is determined
by its expected cash flows discounted by the company's cost of equity. Mr. Kauiinan explained
that the company's cost of equity must be greater than its expected dividend growth rate for this
model to be valid. As to CAPM, he stated that model is based on the premise that investors
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require a higher return for assuming additional risk. Mr. Kauiinan's DCF model produced a
range of estimates from 8.09% to 8.37%, while his CAPM analysis produced a range of
estimates of 7.54% to 9.22%

The combined range of DCF and CAPM is 7.54% to 9.22%. Petitioner's company risk,
which is not in dispute, is 40 basis points (0.40%). Wim this adjustment the final range is 7.94%
(8.00% rounded) to 9.62% (9.60% rounded). Mr. KaufMan stated that, in his opinion,
Petitioner's cost of equity is above the midpoint, and recommended a cost of common equity of
9.15%, which would result in a weighted cost of capital of 7.65% as shown below:

Ratios
58.11 %
41 .89%

100.00%

Cost Rate
6.58%
9.15%

Weighted
Return

3.82%
3.83%

Long-Term Debt
Common Equity

Total
Weighted Cost of Capital 7.65%

Mr. KaufMan explained that his cost of equity estimate is 235 basis points lower than Ms.
Ahem's 11.5% cost of equity estimate due to the use of different inputs into the various models
and the weight each model is given by the witnesses. For example, in Ms. Ahem's CAPM and
Risk Premium analyses, she relies on the arithmetic mean risk premium and gives no weight to
the geometric mean risk premium. In addition, Ms. A fern gave considerable weight to her
Comparable Earnings Model while Mr. Kaufman did not use the Comparable Earnings Model.

•

•

l

Mr. Kauhnan explained that the most significant differences between him and Ms. Ahem
can be explained by the following factors:

Ms. Ahem relied too heavily on intermediate tern forecasted growth in Earnings Per
Share (EPS) in her DCF analysis and subsequently uses an inappropriately high growth
rate, which overstates the results other DCF analysis.
Ms. Ahem overstated the forecasted market risk premium in both her CAPM and Risk
Premium analyses .

• Ms. Ahem relied solely on the arithmetic mean and ignores the geometric mean to
estimate her historical market risk premium in both her CAPM and Risk Premium
analyses. Mr. Kaufman explains that ignoring the geometric mean risk premium
overstated the results of Ms. Ahem's CAPM and Risk Premium analyses.
Ms. Ahem used a Comparable Earnings (CE) Model that overstates cost Of equity and
includes companies that are not comparable to the water industry. Ms. Ahem's
Comparable Earnings model is 310 basis points higher than her next highest model and
adds approximately 90 basis points to the high end other analysis.

Intervenor 's Evidence

l . Robert Campbell. Robert Campbell, Community Manager of Lakes of the
Four Seasons ("LOFS"), provided testimony on behalf of the Intervenor. Mr. Campbell stated
there are three major areas of concern, sewer discharges onto Intervenor's property, health

c.
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Concerns created by Petitioner's sloppy oversight of its subcontractors' work, and the quality of
water Twin Lakes provides its customers.

Mr. Campbell testified that he is aware that for over thirteen years, sewage from the
manholes in the Twin Lakes system has overflowed during rain events. He referenced the
Commission's 1991 Order in Cause No. 39050, Petitioner's prior sewer rate case, in which this
issue was addressed. In that Order, Petitioner was required to perform a comprehensive
engineering study of its sewer utility system within one year from the date of the Order. The
Commission also noted that Petitioner's position in the 1991 proceeding was that "it will not add
new sewer customers if to do so would cause additional problems for its existing customers."
The Order also stated that a "preventative maintenance program is needed to check periodically
the entire sewer system for damage, water infiltration, cracks, leaks and settling of pipes" and
ordered Petitioner to tile with the Commission and the OUCC, widiin six months of die Order,
its preventative maintenance program. Ultimately the Commission found that "the evidence is
more than sufficient to find that the service problems are unreasonable and should be rectified."

Mr. Campbell stated that in Cause No. 42488, Petitioner's last rate case in 2004, in which
he tesNfied to the number and severity of sewage backups that LOFS residents continued to
experience through 2004, and that he believed that Petitioner had not rectified the service
problems identified from the 1991 rate case. He also noted that Petitioner added a new sewer
customer of significant size, Jerry Ross Elementary School, without resolving the discharge
issues that plagued LOFS. In the 2004 rate case, Petitioner "recognized that there have been past
incidents of sewer discharges within the Lakes of the Four Seasons subdivision and committed to
taking a variety of steps designed to alleviate this problem." Petitioner agreed to spend at least
$500,000 between 2003 and 2007 one program designed to diagnose and remediate sewage
discharges, including relining certain portions of sewer mains, and conducting certain lift station
repairs, all "with specif ic actions determined based on Petitioner's business decisions."
Petitioner also agreed to submit quarterly reports explaining the steps taken to address the
discharge issues. In the Comlnission's Order approving the 2004 Settlement Agreement, the
Commission noted that "of greatest concern to the Commission and the Intervenor, as well as to
Twin Lakes and the OUCC, have been past instances of sewer discharges within the Lakes of the
Four Seasons subdivision." .

. Mr. Campbell continued .that while he has no evidence that Petitioner failed to undertake
the projects it agreed to perform as a result of the last rate case, those projects have not solved
this problem. Petitioner reported that between March 31, 2004 and March 15, 2007, it received
.over 90 incident reports from customers involving sewer service. Of those, at least 45 involve
complaints of sewage bacldng up into customers' homes. In those cases, a majority of the
incident reports show a detennination by Twin Lakes that backups were not the fault of the
utility. Given Petitioner's long history, Mr. Campbell stated that he could not believe that many
of the problems are not caused by Petitioner's system. According to Mr. Campbell, LOFS
continued to experience surcharging manholes where raw sewage spewed from manholes and
flowed directly into lakes that are used for fishing, boating and swimming. Absent a problem
with the Petitioner's system, a heavy rain event should not result in surcharging manholes. He
stated that since 2004, Petitioner has been cited at least 6 times by 1DEM for sewage overflows,
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and despite having mown about dlese problems for over a decade, Petitioner still has not fixed
the problem.

Mr. Campbell Stated that he recently became aware of a situation caused by Petitioner
that posed serious potential health hazards to LOFS residents that led him to question Petitioner's
attention and diligence in its operation. In November, Twin Lakes replaced a sewer line on
Kingsway Drive within the LOFS subdivision. Twin Lakes hired a contractor that did not
remove the old sewer pipe, instead, broke it up and left it in the ground, commingled with the
back-fill used for the new line. In March, LOFS residents reported seeing broken pieces of the
old pipe on the surface and protruding from where the replacement occurred. On March 27,
2007, LOFS hired DLZ Engineering to inspect the site and to test the pieces of broken pipe, Test
results show that the pieces of pipe contained 26% and 34% asbestos, respectively. Once Twin
Lakes became aware of this, Twin Lakes did nothing more than send out a person to pick up the
large pieces of exposed, broken pipe. In discovery when asked what steps Twin Lakes has taken
to eliminate and ameliorate any future human exposure to asbestos as a result of the repair work,
Twin Lakes responded on April 9, 2007,that it is "not aware of any remaining health hazard
relating to that work."

. Mr. Campbell stated that for years LOFS residents have endured poor water quality from
Twin Lakes. He stated that a water softener is an absolute necessity and typically water heaters
will only last three to four years, LOFS's residents are also concerned with the existence of
harmful substances in the water, including but not limited to E. Coli bacteria. In a discovery
response, Twin Lakes" data only showed that tests were conducted for levels of fluoride, iron,
and chlorine. Mr. Campbell questions whether Petitioner is testing for contaminants that could
be harmful to our resident's health.

Mr. Campbell recommended that the Commission condition any rate relief on the
following recommendations :

1. Order Petitioner to implement a plan within sixty days of the Commission's Order
that will eliminate all sewer discharges of LOFS property within twelve months, and
report to the Commission and the parties in this cause, monthly, on the status of the
plan's implementation until the discharging is corrected. As part of this requirement,
Petitioner should be required to identify and report to the Commission why the
preventative maintenance program ordered by this Commission in 1991 and the steps
taken as a result of the 2004 Order have been unsuccessful in eliminating sewer back-
ups and surcharging manholes. These costs should be incurred by Petitioner and not
included in rate base. This can be done by either, awarding Petitioner an incentive in
the form of an increased annual incremental rate of return for each of the next three

` years that Petitioner's system experiences no sewer discharges, Or prohibit Petitioner
from connecting any additional customers until it presents proof to the Commission
and the parties that its system experienced no overflows format least one year. `Mr.
Campbell recommended that the Commission take a more aggressive role in
enforcing its requirements so that sewer discharge issues are actually eliminated.
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2. Order Petitioner to remove all present or future unused underground asbestos-
containing pipe in a manner that does not create a health hazard, and to remediate any
sites where asbestos-containing material is present, consistent with applicable EPA
guidelines.

3, Order Petitioner and its subcontractors to adhere to all state and federal guidelines on
removal of Transite pipe when they do sewer repairs. All sites should b.e cleaned up to
existing state and federal standards.

4. Order Petitioner to implement measures that reduce the hardness of Petitioner's water
in an effort to eliminate excessive wear and tear on customer's water heaters and
submit quarterly reports to the Commission and the parties to this proceeding on the
status of Petitioner's execution of the plan.

5. Order Petitioner to present proof; on a quarterly basis, that it is testing for and abiding
by all state and federal regulations for safe levels Qr all chemicals, substances and
contaminants in the potable water supply.

Petitioner 's Rebuttal Evidence.

1. Michael T. Drviansld. Mr. Dryjanski's rebuttal testimony directly
addressed the topics Ms. Gernrnecke addressed in her direct testimony. He agreed with her
adjustments pertaining to rate base, amortization of CIAC, capitalized payroll and customer
normalization adjustment, but disagreed with her adjustments pertaining to salaries and benefits,
depreciation expense, consumer price index adjustment and sewer rate design.

Mr. Dryjanski partially agreed with Ms. Ge4nmecke's adjustment for the rate case
expense, except for the adjustment to legal fees. He stated there is no justification to disallow
the actual costs for legal fees, and that Ms. Gemmecke proposed an arbitrary reduction of
$50,000. ,

with respect to salaries in benefits, Mr. Dryjanski rebuts Ms. Gernmecke's testimony that
two proposed repositions were not needed by Petitioner because five months after they filed
their direct testimony, the positions were still not filled. Mr. Dryj ans ld testified that the positions
had been filled as of June 4, 2007. The reason for the delay in hiring the Regional Director .-
Midwest position was because Petitioner had to find someone qualified for the position and go
through all of the various hiring procedures. Regarding the Administrative Assistant (AA)
position, additional time was necessary because Petitioner hired from within and the new AA
had to train their replacement. In addition, Petitioner under-estimated the amount allotted for the
new positions. While Petitioner estimated an adjustment of $28,409, Mr. Dryjanski testified that
the actual salaries require an adjustment of $37,729. .

Mr. Dryjansld disagreed with the OUCC's proposal to use the composite rate for
depreciation. He still recommended using the l2.5% rate for vehicles and a 25% rate for the
computers. He explained that depreciation is supposed to systematically reduce the cost of the
asset over the useful life of the asset. He stated that using a 2% or 2.1% composite rate implied a

d.
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useful life of at least 47 years, while the 12.5% rate used for vehicles by Petitioner implied a
useful life of eight years, and the 25% depreciation rate for computers implied useful life of fear

years.

Finally, Mr. Dryjansld discussed the OUCC's proposal to change Petitioner's sewer rate
design from a flat fee to an exclusively volumetric rate based on water consumption. Instead of
accepting the OUCC's proposal, Petitioner proposed a combination rate structure of a .base
charge and a volumetric rate. He testified that the base charge should recover at least 40% of the
revenue requirement with the other 60% being recovered by the volumetric charge based on
water consumption.

2. Pauline M. Ahem, CRRA. Ms. Ahem testified that Mr. Kaufman's DCF
cost of equity rates of 8.09% to 8.37% are inadequate because there is no realistic opportunity to
earn the market-based rate of retune on book value. When Mr. Kaufinan's 8.09% and 8.37%
return rate is applied to book value there is no possible way to achieve the growth inherent in the
implied annual total returns related to average market prices of $24.079/$28123 absent a huge
cut in annual cash dividends.

Ms Ahem explains that Mr. Kaufman's CAPM Model is flawed in four respects. First,
Ms. Ahem explained that Mr. Kaufman incorrectly utilized geometric mean historical returns
and incorrectly utilized die total return on long-term goverNment bonds, instead of income
returns. She explained that only the arithmetic mean takes the standard deviation of returns
which is critical to risk analysis into account. The geometric mean is appropriate only when
measuring historical performance and should not be used .to estimate an investor's required rate
of return.

Second, Ms. Ahem testified that both ratemaking and the cost of capital are prospective,
therefore, it is inappropriate to use historical yields as the risk-free rate in a CAPM analysis. The
appropriate yield to use as the risk-free rate is the prospective yield on long-tenn U. S. Treasury
notes.

Third, Ms..Ahem stated that increasing the number of observations in a regression
.generally increases the reliability. of the resulting regression coefficients, including beta. Too
many observations especially of daily stock price data, can introduce distortion into the
regression, actually decreasing the reliability of the regression coefficients; Ms. A fern explained
that Mr. Kautinan implied that his use of different sources of beta is necessary because Value
Line's betas appear biased upward. Ms. Ahem testified that beta is the slope coefficient of an
ordinary least squares (OLS) regression of individual company market prices relative to a total
market index.

Finally, Ms. Ahem discussed Mr. Kau13nan's failure to alsO apply the empirical CAPM to
account for the fact that the Security Market Line (SML) as described by the traditional CAPM is
not as steeply sloped as the predicted SML. Ms. Ahem updated her cost of common equity to
.11.40% by applying the same four Cost of common equity models in an identical manner as in
her direct testimony using current market data. Ms. Ahem updated her overall rate of return to
8.6%.
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4. Settlement Agreement. The patties offered their Settlement Agreement, which
resolved all issues in this Cause. A copy of the Settlement Agreement is attached to this order.

a. Test Year. As approved by the presiding officers in their December20,
2006 docket entry, the Settlement Agreement reflects the parties' use of a cut-off date for
determining Twin Lakes' rate base of June 30, 2006, and a test year ending December 31, 2006,
with adjustments reflecting changes in Twin Lakes' operations in 2007 that are fixed, known,
and measurable. .

b. Rate Base. The parties agreed to an original cost less depreciation rate
base for each utility, which they agreed is $2,180,964 for the water assets and $6,049,672 for the
sewer assets.

c. Cost Of Capital. There was no disagreement among the parties in their
profiled testimony that Twin Lakes' cost of long-tenn debt is 6.58%, or that such debt comprised
58.11% of Twin Ld<es' capital structure. Compare Schedule 1, Page 1 of .18 from Petitioner's
Schedule. PMA~1 to Schedule 5 of the OUCC's Exhibit No. 1. The Settlement Agreement
reflects the parties' agreement for settlement purposes only that Twin Lakes' east of common
equity is to be 10.15%. This results in the following weighted cost of capital to be used in this
case for rate malting purposes :

Class of Capital
Common Equity
Long-Term Debt

Percent of total
41.89%
58.11%
100%

Cost
10.15%

6.58%

Weighted Cost
4.25%
3.82%
8.07%

d. Approved Return. The Settlement Agreement provides that Twin Ladies
should be authorized to am an 8.07% return on its original cost, depreciated, (l) water utility
rate base of $2,180,964 and (2) sewer utility rate base of $6,049,672 Under the Settlement
Agreement, the net operating income shall be $176,004 in the case of Twin Lakes' water utility
and $488,209 in the case of Twin Lakes' sewer utility.

e. Revenue Adjustments Under Current Rates. As shown in Settlement
Schedule 7 of the parties'settlement, the Parties agreed that twocategories of adjustments should
be applied to Twin Lakes test year revenues under current rates. First, they agreed upon a
customer normalization increase of $1,636 for the water utility and a decrease of $20,613 for the
sewer utility. Second, they agreed to add $1,040 to water revenues and $1,933 to sewer revenues
for customer growth from the end of the test year through the rate base cut-off of December 31,
2006.

£ Expense Adjustments. The four-page Schedule 8 of  the part ies'
Settlement Agreement contains the details for 13 proposed adjustments to Twin Lakes'
operations and maintenance expenses during the test year. These 13 categories inc.luded wages,
payroll tax, employee benefits, bad debt, rate case amortization, depreciation, amortization of
contributions in aid of construction ("CIAC"), utility receipts and federal and state income taxes.
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Depreciation Rates. Twin Lakes accepted as part of the Settlement
Agreement the OUCC's position that one composite rate should apply to all of Twin Lakes
depreciable utility assets in service. The parties agreed that that rate should be 2.0% for all water
plant and, consistent with this Commission's current standard depreciation rate, 2.5% for all
sewer plant. Based upon these depreciation rates, pro forma annual depreciation expense was
$299,003 for the sewer utility and $107,050 for the water utility

Amortization of CIAC. Twin Lakes accepted as part of the Settlement
Agreement the OUCC's position with respect to amortization of CIAC

Return Under Current Rates. The Settlement Agreement provides that
Twin Lakes should be allowed to increase its water rates $198,485 and its sewer rates $67,463
The resulting rates as agreed upon in the Settlement Agreement, reflecting a 24.02% increase in
water rates and a 4.52% increase in sewer rates

5 Service Qualitv Issues. At the field heariNg, customers offered verbal testimony
critical of aspects of Twin Lakes' service since its last rate case. Some of these customers, as
well as other customers, also submitted written and/or visual evidence describing discharges of
untreated sewage, including pictures purporting to represent instances of discharges into the
Intervenor's lakes, and backups into customer'.s basements. These concerns were also raised
within the Intervenor's pre-settlement testimony

Paragraphs 5 through 7 of the Settlement Agreement reflect the parties' resolution of the
Intervenor's issues. Of greatest concern to the Commission and the Intervenor, as well as to
Twin Lakes and the OUCC, have been instances of sewer discharges from manhole #307. While
Twin Lakes' ongoing investments have reduced the instances of sewer discharges in the rest of
its system, such dirt during the 22 months from August, 2003 until June, 2005, there were no
reported instances of sewer discharges, Twin Lakes has committed to making further investment
intended to eliminate during nonna operating conditions discharges from manhole #307 and the
nearby manhole #306. The Settlement Agreement also calls for Twin Lakes. to pay $5,000.00 to
the Intervenor, spread over two years, for purposes of re-stocking with fish one or more .of the
lakes within the Intervenor's subdivision

Discussion and Findings. Pursuant to the Colnmission's procedural mies, and
prior determinations by this Commission, a settlement agreement will not be approved by the
Commission unless it is supported by probative evidence. 170 lAC 1-1.1-17. Settlements
presented to the Commission are not ordinary contracts between private parties. United States
Gypsum, Inc. v. Indiana Gas Co., 735 N.E.2d 790, 803 (Ind. 2000). Any settlement agreement
that is approved by the Commission "loses .its status as a strictly private contract and takes on a
public interest gloss." Id. (quotingCitizens Action Coalitionv. PSI Energy,Inc., 664 N.E.2d 401
406 (Ind. Ct. App. 1996)). Thus, the Colmnission "may not accept a settlement merely because
the private parties are satisfied, rather [the Commission] must consider whether the public
interest will be served by accepting the settlement."Citizens Action Coalition,664 N.E.2d at 406

The water rate iNcrease was calculated using the incorrect gross revenue conversion factor. See Note 4, in.
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Furthermore, any Commission decision, ruling or order - including the approval of a settlement -
must be supported by specific findings of fact and sufficient evidence. United States Gypsum,

735 N.E.2d 790 at 795 (citing Citizens Action Coalition v. Public Service Co., 582 N.E.2d 330,
331 (Ind. 199l)). Therefore, before the Commission can approve the Settlement Agreement, we
must determine whether the evidence in this Cause sufficiently supports the conclusion thatthe
Settlement Agreement serves the public interest.

Before addressing the issues raised in the present Cause, we will provide the background
of Twin Lake's past rate cases. On April 17, 1991, 'the Corrnnission, 'm Cause No, 39050,
approved 23.14% and 64.84% increases to Twin Lake's water and sewer rates, respectively. The
Commission also noted that while there was little dispute as to the rate increases, "there was
extensive evidence concerning service problems allegedly incurred by Petitioner's customers."
In re Petition of Twin Lakes Utilities, Inc., Cause No. 39050, 1991 PUC Lexis 128, at *34 (Apr.
17, 1991). Accordingly, the Commission required Twin Lakes to conduct an engineering study
of its sewer system and establish a preventative maintenance program to periodically check die
sewer system for damage and infiltration. The Commission also found that Petitioner's cleaning
program whereby Petitioner would clean ten percent of its sewer system annually was "not
adequate," and that the sewer system deficiencies noted in the 1990 Pitometer smoke testing
report should be "immediately corrected." Id. at *57.

Most recent1y,2 in Cause No. 42488 (Mar. 31, 2004) ("2004 Order"), the Commission
approved a Settlement Agreement between the parties that are involved in the present case. In
that case, the Commission approved a settlement that provided a 9.07% and 40.89% increases to
Petitioner's water and sewer rates, respectively. in addition, Petitioner committed to spend
$500,000 on an inflow and infiltration remediation program through 2007, "to Mother diagnose
and remediate residual instances of inflow and infiltration (18/1) into its sewer system, as
warranted." 2004 Order at 4. In its Order, the Commission noted that customers complained of
sewer discharges that hadbeenongoing since its prior rate case.

A. CIAC Adjustment. Before addressing the service quality issues that have been
raised in this Cause, we first address the proposed treatment of CIAC. The OUCC proposed, and
Petitioner accepted, an adjustmeNt to amortize CIAC. This adjustment consisted of two
components: the amortized CIAC expense reduced Petitioner's depreciation expense on its
income statement, and.Petitioner's rate base increased by $475,043 for water and $856,802 for

sewer as "accumulated amortization of CIAC."

The Commission has addressed the issue of amortizing CIAC on several occasions, most
recently inPetition oflndiana-American Water Co., Cause No. 42520, at 91-93 (Nov. 18, 2004).
As the Commission explained in that Order, Indiana's current policy of allowing depreciation on
CIAC is consistent with the broader goals of Indiana Code Section 8-1-2-19. I n Indiana-
American, the Commission declined to adopt the OUCC's position to amortize CIAC, although
the CommiSsion did recognize that amortizing CIAC may be considered for a troubled utility or

2 Twin Lakes also soughta rate increasein 1992, which was limited to its waterrates. She In re Petition ofTwin
Lakes Utilities,Inc., Cause No. 39573, 1993 PUC Lexis 106 (Mar. 10, 1993).
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utilities with small rate base. However, at the hearing in this Cause, Ms. Gecmnlecke stated that
those .concerns are not present .with Petitioner.

The Presiding Officers also questioned MS. Gemmecke concerning die proposed
"accumulated amortization of CIAC," which provides a nearly $1 .3 million dollar increase to the
combined water/sewer rate base of Twin Lakes. Although she described this increase to rate
base as a remedy for "intergenerational inequities," we are not convinced that this proposed
treatment does not constitute retroactive ratemaldng. Typically, when CIAC is amortized, the
amortized amount reduces the revenue requirement. At the same time, the same amount is added
into rate base. Over time, the amount added to rate base will accumulate and offset, to some
extent, CIAC. The Settlement Agreement's treatment of CIAC, and specifically, the $1.3 million
of accumulated amortization, in essence gives Petitioner over eleven years worth of amortized
CIAC at once. At the same time, Twin Lakes' customers have not received the benefit of
amortized CMC, through a reduction of the revenue necessary, for the past eleven years.

Accordingly, the Commission does not accept this aspect of the Settlement Agreement.
Petitioner indicated in its response to July 10, 2007 Docket Entry that it would not have accepted
the OUCC's proposed treatment of CIAC absent the provision of accumulated amortization. As
we stated in the Indiana~American Order, we are not averse to reconsidering our existing policy
after careful consideration. However, even without the accumulated amortization, the evidence
of record does not convince us to depart from our long-standing policy on CIAC depreciation in
this Cause.

B. Rate Base and Revenue Requirement. With these changes, Petitioner's rate
base is shown in the following table:

Rate Base

Description Water Sewer

Utility Plant in Service as of 6/30/06
UPIS items added 7/1/06 - 12/31/06

$ 5,113,324
209,419

$11,649,676
382,124

Less: AccuMulated Depreciation
. Net utility Plant in Service

(1,200,765)
4,121,978

(2,652,667)
9,379,133

Add: Capital items added 7/1/06 - 12-31-06 net
of retirements (not posted to books)

AccuMulated Amortization of CIAC
121,069 77,907

Less: Additional Dept. dqrough 12/31/06 (6 mos) (53,525) (149,502)

Contributions in Aid of Construction (2,061,761) (3,734,590)

Deferred Income Taxes (430,947) (389,717)
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Unamortized Income Tax Credits (41,863) (41,050)

Customer Deposits (765)
1,654,186

51,735

(750)
5,141,431

51,439Add: Working Capital
\

Total Rate Base $ 1,705,921 $ 5,192,870

The pro-fonna revenue and expense amounts are shown in the table be1ow:3

Revenues Residential
Revenues Commercial
Late Fees .
Miscellaneous Revenues
Connection Meter Fees
New Customer Charge
NSF Charge
Cut-off Charge
Total Operating Revenues

Water
$984,778

15,878
9,552

(18)
227

3,282
121
290

1,014,110

Sewer
$1,504,852

55,467
8,048

(17)
223

3,218
119
285

1,572,195

485,981
5,802

466,123
9,027

Operations and Maintenance
Bad Debt Expense
Taxes Other Than Income:

IURC Fee
Property and other general tax
Real .Estate Tax
Personal Property Tax
Utility Receipts Tax
Franchise Tax (SOS report)

1

1,077
94,625
10,015

109,482
14,109

2

1,648
92,789
9,820

107,357
21,878

2

107,050 299,003Depreciation
AmoMzation of CIAC
Amortized Investment Tax Credit
Income Taxes .- Federal
Income Taxes .-- State
Total Operating Expenses

Net Operating Income

(567)
37,350
11,516

876.442
$137,668

(1,304)
113,692
33,095

1,153,130
$419,065

3 Inaddition to the changes thatresult from the disallowance of the Amortization ofCIAC, thededuction for "Taxes
Other Than Income (other than URT)" in the sewer tax calculation was changed to $211,536 from
$222,547. This change was made because it was apparent that the Utility Receipts Tax (URT) was included in
the $222,547 total Taxes Other Than Income in the Settlement Schedules when it should have been excluded,
while the Real Estate Tax amount of $9,820 was not included in the total for Taxes Odder Than Income but
should have been.
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Water (13,500 gallons) Sewer (flat rate)
Current bimonthly charge $43.74 $80.53
New bimonthly charge $53.47 $84.59

. . . . 4
Petltloner's revenue requirement is calculated as follows:

Original Cost Rate Base
Times: Weighted Cost of Capital

Revenue Requirement
Water

$
1 ,705 ,921

8.07%

Sewer

S
5,192,870

8.07%

Net Gperating Income Required
Less: Adjusted Net Operating
Income

137,668 419,065

(29,113) (374,660)

Additional NOI Required 108,555 44,405

Gross Revenue Conversion Factor 1.6933

Recommended Revenue Increase

1.6933

$
183,811 75,189

Percent Increase 22.24% 5.04%

The billing impact for a residential customer on a 5/8 inch meter, based on 13,500 gallons of
usage bimonthly for water utility customers, is shown on the following table:

C. Service Quality. The Commission remains concerned with the overflow
prob1ems.Petitioner has experienced with its sewer system. The Commission first addressed
these problems in Cause No. 39050, 1991 Ind. PUC Lexis 128 (Apr.. 17, 1991) ("199l Order").
In that Cause, .we .noted the infiltration problems with the sewer system resulted in overflows
Hom manholes and sewage -backups into basements. As a result, we ordered Petitioner to
undertake an engineering study of its sewer system and develop a preventative maintenance plan
to periodically check the entire sewer system for "damage, water infiltration, cracks, leaks and
settling of pipes." 1991 Order at *57.

In Petitioner's last rate case in Cause No. 42488 (Mar. 31, 2004) ("2004 Order"), the
Commission approved a settlement by which Petitioner committed to invest $500,000 into its
sewer system to remedy infiltration problems. We stated that the "installation of a new sewer

4 The settlement schedules for the water utility reflected "Additional NOI Required" of $114,800 multiplied by the
"Gross Revenue Conversion Factor" of "1.6933." However, the actual gross revenue conversion factor usedin.
the settlementschedules calculation was 1.72896. The revenue increase calculation in the Order used a Gross
Revenue Conversion Factor of 1.6933.
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force main in August, 2003, is anticipated to significantly reduce if not eliminate such
discharges." 2004 Order at 4. As part of the settlement approved in the 2004 Order, Petitioner
committed to submit quarterly reports as to its progress in addressing the infiltration problems.

In this Cause, Petitioner again is facing continuing infiltration problems, resulting in
surcharging manholes, sewer backups into resident's basements, and untreated sewage flowing
into nearby waterways..While the Settlement Agreement calls for the remediation of two
manholes, "Twin Lakes continues to face the fact that much of its system is still comprised of
Transite pipe that is prone to failure with age..." Petitioner's Verified Response to Docket Entry
Questions, at 2. The 1992 Engineering Study recommended the installation of flow monitoring
devices "[i]i` problems associated with inflow and infiltration persist following manhole repair,"
and that "[a]reas requiring attention are easily identified from the flow infonnation obtained."
Petitioner's Ex. 8 at 13. Petitioner further stated "that all the repairs called for in the 1992
engineering study have been made." Petitioner's Verified Response to Docket Entry Questions,
at 2. It is unclear why Petitioner has been unable to resolve the continued problem of infiltration
in the fifteen years following the 1992 study, two Orders from this Commission specifically
addressing this problem, and a significant amount of resources Petitioner has devoted to this
issue.

Accordingly, the Commission establishes a subdocket proceeding to address the
continued infiltration problems with Petitioner's sewer system, pursuant to Indiana Code Section
8-l~2-58. The subdocket shall be assigned Cause Number 43128 Sl and captioned as follows:
"IN THE MATTER OF THE COMMISSION'S INVESTIGATION OF TWIN LAKES
UTILITIES, lnc.'s SEWER SYSTEM INFLOW AND INFILTRATION." While the
Commission is fully aware that the planned remediation of Manhole #307 should address the
surcharge issues, it appears Petitioner's Transite pipe is a significant contributor to the underlying
infiltration problems. Twin Lakes acknowledged as much in its July 16, 2007 Verified
ReSponses to Docket Entry Questions: "Twin Lakes continues to face the fact that much of its
system is still comprised of Transite pipe that is prone to failure with age." It is apparent that
Twin Lakes must take a more active role in addressing the infiltration problem rather than what
has historically occurred through attempts to remedy problems following significant customer
complaints. The purpose of the subdocket will be to examine the appropriateness of prioritizing
the replacement of Transite pipe based on the flow data from flow monitoring devices discussed
in the 1992 Engineering Study. If that data is not available, the subdocket shall examine an
.appropriate timeshare for the installation of flow monitoring devices or other monitoring
activities and a timeframe for collecting data that would demonstrate the areas in which
infiltration is occurring. In addition, the subdocket will address whether an increase in the
current cleaning schedule of its sewer system, on percentage of system cleaned per year, would
be appropriate.

Finally, although we find that Petitioner's sewer revenues should increase by 5.04%,
Petitioner shall not implement its sewer rate increase until it completes the remediation project
with respect to Manhole #307, which is the surcharging manhole depicted in the photographs
submitted to the Commission at the field hearing and in Intervenor's case-in-chief This should
provide Petitioner additional incentive to quickly address the overflows associated with that
manhole, and is appropriate given the service problems Petitioner's customers have faced.
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.D. Approval of Settlement Agreement. With the modifications noted herein, the
Commission f inds that the terms of the Settlement Agreement are generally reasonable,
supported by the evidence of record, and are in the public interest. With regard to iiuture citation
of the Settlement Agreement, we find the Settlement Agreement and our approval of it should be
treated in a manner consistent with our finding in Richmond Power & Light, Cause No. 40434
(Mar. 19, l997) and the terms of the Settlement Agreement regarding its non-precedential effect.
The Settlement Agreement shall not constitute an admission or a waiver of any position that any
of the parties may take with respect to any or all of the items and issues resolved therein in any
future regulatory or other proceedings, except to the extent necessary to -enforce its terms.

IT Is, THEREFORE, ORDERED BY THE INDIANAUTILITY REGULATORY
COMMISSION that:

The Settlement Agreement attached hereto is approved as modified herein.

2. Twin Lakes shall be allowed to increase its water rates by 22.24% on an across-
the-board basis. Prior to placing these rates into effect, Petitioner shall file a revised tariff with
the Commission's Water/Sewer Division. These rates are effective for applicable water service
on and after Water/S ewer Division approval of the tariff

3. Upon filing, in this Cause, a verified statement that the remediation project for
Manhole #307 is completed, Twin Lakes shall be allowed to increase its sewer rates by 5.04% on
an across-the-board basis. Prior to placing these rates into effect, Petitioner shall file a revised
tariff with the Commission's Water/Sewer Division. These rates are effective for applicable
sewer service on and after Water/Sewer Division approval of the tariff.

4. . A subdocket is hereby established to address the inflow and infiltration issues
associated with Petitioner's sewer system. In order to address procedural matters and the
iNformation that is available or should be obtained, the Commission shall conduct a Technical
Conference at 1:30 on February 28, 2008, in Room 222, National City Center, Indianapolis,
Indiana. Appropriate staff should be present to participate in the discussion.

5. .Orde;;sl;1a11 be effective .on and after the date of its app1:oval.

GoLd, LANDIS. AND SERVER CONCUR; HARDY AND ZIEGNER ABSENT:

APPROVED= JAN 1 6 2008

I hereby certify that the above is a true
and correct copy of the Order as approved.

44, Howe, |-
Secretary to the Commission

4
J

1.
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STATE OF INDIANA

INDIANA UTILITY REGULATORY COMMISSION FILED
IN THE MATTER OF THE PETITION OF )
TWIN LAKES UTILITIES, INC. FOR AN )
INCREASE IN ITS RATES AND CHARGES )
FOR WATER AND WASTEWATER UTILITY )
SERVICE )
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INblANA UTILITY
zCAUSEno. 431 l§EGULATORV CGMMISSKJN

JUL 8007

SETTLEMENT AGREEMENT

The undersigned parties ("Parties"), in compromise and settlement of the issues in

this Cause, enter into this settlement agreement ("Settlement"), pursuant to which they agree that:

1. Water Utility Income under Current Rates. Petitioner's pro forma water

utility operating revenue was $830,300 under current rates. Operating and Maintenance

Expense, including bad debts expense and after pro forma adjustments was $491,868. Taxes

other than Income Tax, including property tax, IURC fee, and utility receipts tax totaled

$226,566. Depreciation, net of amortization of Contributions in Aid of Construction was

$65,8 I5. Amortization of Investment Tax Credit was $(567). Federal and state income tax

expense was $(11 ,389) and $(2,039) respectively. This resulted in total pro forma operating

expenses under current rates of $769,095 and a net operating income of $61,204 as shown iN the

schedules attached hereto as Appendix A.

2. Agreed Water.Rate Increase Petitioner should be authorized to revise its

water utility rates to produce $176,004 of net operating income, which will require $198,485 of

additional water utility operating revenues over test year profonnarevenues, a 24.02% increase

in water utility revenues. The increase, computed as shown in Appendix A, is based on an

original cost depreciated water utility rate base of $2,180,964 and a rate of return of 8.07%,

reflecting a 10.15% cost of equity and a 6.58% cost of long term debt. The $114,800 difference

1
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between proforma net operating income under present rates of $61 ,204 and Petitioner's

authorized operating income of $176,004 was converted to a revenue increase by using a revenue

conversion factor of 15933, as shown on Sch. IW of Appendix A. The water rate increase

authorized .should be across the board by an equal percentage to dl customers.

3. Sewer Utility Revenue and Expense under Current Rates. Petitioner's pro

forma sewer utility operating revenue was $1,497,005 under current rates. Operating and

Maintenance Expense, including bad debts expense and after pro forma adjustments was

$475,]06. Taxes other than Income Tax, including property tax, IURC fee, and utility receipts

tax totaled $233,378. Depreciation, net of amortization of Contributions in Aid of Construction

was $205,639. Amortization of Investment Tax Credit was $(1,304). Federal and state income

tax expense was $106,255 and $30,966 respectively. This resulted in total pro Lenna operating

expenses under current rates of $1 ,048,638 and a net operating income of $448,367 as shown in

the schedules attached hereto asAppendix A.

4. Agreed Sewer Rate Increase. Petitioner should be authorized to revise its

sewer rates to produce $488,209 of net operating income, which will require $67,463 of

additional sewer utility operating revenues over test year revenues, a 4.52% increase in total

sewer operating revenues l This increase, as shown in Appendix A, isbasedon a sewer utility

rate base of $6,049,672 and a rate of return of 8.07%, reflecting a 10.15% cost of equity and a

6.58% cost oblong term debt. The proforma net operating income difference of $39,842 was

converted to a revenue increase by using a revenue conversion factorof 1.6933. SeeSch. IS of

Appendix A. The sewer rate increase authorized should be across the board by an equal

percentage tO ad customers. Petitioner should also continue to use its present billing

Methodology rather than convert to a volumetric billing methodology based on water

2
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consumption. Petitioner agrees that as part of its next general rate case, Petitioner shall provide a

study to support a volumetric rate for sewer service for consideration by the Commission.

5. Reunediation of Sewer Discharges. Petitioner recognizes an ongoing

problem of sewer discharges from two of the manholes on its system, Nos. 306 and 307, within

the Lakes of the Four Seasons subdivision. Petitioner has engaged engineers to study this

problem and design a solution ("Remediation Project"), toward the end that discharges Hom

these manholes will be eliminated during normal operating conditions. Normal operating

conditions do hot include, among other things, grease or any other foreign objects causing

obstructions in any of the lines leading to these manholes. Twin Lakes has agreed to complete

the design of the Remediation Project and file for construction pe1'mit(s) with the Indiana

Department of Environmental Management by Febmary 28, 2008, with the bidding process

expected to be completed within sixty days of Twin Lakes' receipt of all necessary permits for

the Remediation Project. Twin Lakes has acknowledged that time is of the essence and agrees to

proceed With due diligence in order to complete the Remediation Project by December 3 I , 2008.

To the extent matters beyond Twin Lakes' control cause a delay in the permitting and/or

construction of the Remediation Project, then the December 31 , 2008, completion date would be

extended accordingly.

Subsequent Rate Relief. Twin Ld<es agrees that, if it M8ates a general

request to increase its sewer rates in another case prior to completion of the Remediation Project

and after implementing the rate adjustment called for in the Parties' settlement of the instant

cause then higher sewer rates resulting tim such a subsequent rate case would not take effect

until completion of the Remediation Project. The Remediation Project will be considered

complete upon inspection by Twin Lakes and release from construction to operations.

3
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7. Restocking of Lakes. Twin Lakes agrees to make two payments of

$2,500.00 each to the Lakes of the Four Seasons Property Owners' Association ("LOFS"), with

the first payment to be made within thirty days of the issuance by the Indiana Utility Regulatory

Commission of a final order accepting the Parties' settlement of this cause, and the second

payment to be made within twelve months of the first payment, for a total payment amount of

$5,000.00. LOFS agrees to use these payments to restock with fish one or more lakes within the

LOFS subdivision.

8. Remedy for Breach. Should LQFS conclude that Petitioner is in breach of

this Settlement, LOFS may seek redress from either a court of general jurisdiction or the Indiana

Utility Regulatory Commission for such alleged breach.

Support for Settlement. The Patties agree that this Settlement is in the

public interest and that the Indiana Utility Regulatory Commission ("Comlnission") should enter

in the form proposed by the Parties a final order approving this Settlement. The testimony and

exhibits refiled in this Cause, along with die profiled settlement testimony accompanying this

Settlement, constitute sufficient evidence to support this Settlement, and such testimony and this

Settlement should be admitted into evidence, The Parties hereby waive cross-examination of the

witnesses giving such testimony.

10. Non-PrecedeNtial Effect. This Settlement is entered into solely for

purposes of this cause and shall not be cited by any Party against another Party in any future

proceeding other than for the purpose of enforcing the terms of this Settlement.

11. Commission Approval of Settlement. If the Commission does not approve

this Settlement without a material change unacceptable to the Parties, this Settlement shall be

null and void,

1

4
BDDB01 4806028v3

9.



Entered into as of the ad day of July, 2007.

OFFICE OF UTILITY CONSUMER
COUNSELOR

By:

Asslstant Consumer Counselor
D  l e t

I
LeVay, Att'y No.22184-49

TWIN LAKES UTILITIES, INC.

I

By:
Clayton C miller, Att'y No. 17466-49
B A K E R ANIELS,  LLP
300 n. Meridian St., Suite 2700
Indianapolis, IN 46204

. Tel: 317.237.1444
Fax: 317.237.1486 ;
email: ccmiller@bakerd.co1n

LAKES OF THE FOUR SEASONS PROPERTY
OWNER'S ASSOCIATION

B y :
rik ..Sh.091.... L <96 09-4
B Q S E P
2700 First Indiana Plaza
135 N. Pennsylvania Street
Indianapolis, IN . 46204

d u e (
Att'yN<;_Il6509-41

& En JS LLP

5
BDDBOl 4806028v3



1

6/28/2007 Settlement

Schedule IW

Page l off

TWIN LAKES UTILITIES, INC.

CAUSE NO. 43128

OUCC's Fzvenue Requitement

Water

Sdlzdule

Refeseucc

KW

5

SuppkmamNd

Petitioner

s1,858,593

8.64%

160,582

(53,163)

17

Per

o u c h

82, l78,679

7.65%

166,669

72,21 l

Per

Settlement

s2,1 B0,964

8.07%

176,004

6] ,204 KW

IW
94,457
1.6933

s164,04.x.

114,a4m

1.6983

s19s,4s5
\

Description:

Original Cos! Rate Base

Times: Weighed Cost okapi¢al
Nd Operating income Required

Less:Adjuacd No! Operating Income

Amount m Balance to Petition's rumbas

Additional NOI Required

Gross Revenue Confusion Factor

Recommended Revenue Increase

Pelitionds Calculated Puwntage Increase (data request #44)

OUCC Percentage Increase Calculated

213,762

!.Bl730

$388,470

48.36éI.
.48.30'Js" l9.85% 24.02%

Rate Impact .. 13,500 gallons bimdndxly:

Current

84314

Supplemental

Petitioner

$64.89

$32.44

OUCC

$52.42

$26.21

settlement

ss414

s n : 2Avg, per month

Gas Revenue Conversion Flor

Proposed

Rates

By Petitioner

$364,493

2,104

Proposed

Rakes

By OUCC

S164,04 l

949

Pmposod

Rakes

Settlement

sl98,485

I \ \49

Supplemental

Petitioner

$388,470

2,242

0.I062098% 387 413 174 211

1

2

3

4

5

6

Description

Gross Rcvcrxue Change

Bad Debts Cha-ge

submml

IURC Fee (2007 FiscalYear Ending)

Subtotal

State Utility Receipts Tax 0 .4% of line 3) 5,073 5,4o7

Faster

Proposed By

o u c h

l00.0000%

0.5788%

99.4212%

0. l062%

99.3150%

I3919% z,283 2,763

7

8 30,341

12,136

32,336

97.9231 %

8.44\8% 13,B48 16,756

31,165

9

10

Subtotal

State Adjusted Gross Receipt Tax (B.5%ot` line 5)

Utility/Commission Tax (Pet. alp [e]) (3.4% of line 7)

Unlmown amount to balance (approx. 8% of revenue increase)

Subtotal

Federal Income Tax (at 34%) 106,925 l13,959

89.4Bl4%

30_4237% 49,901 60,387

l l Change In Opcaming income $207,527 s213,763 59.0577% S96,879 s117121

12 Gross Revenue Conversion Favor l .6933

;

1

I

i
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6/28/2007 Settlement

Schedule IW

Pages of 2

TWIN LAKES UTlLrrlEs, INC,
CAUSE no, 43128

WATER
Rwondliatiunof Na Opqzting Income SnzemanAdjusmxents

Description: I

Supplemental

Petitioner

Pa
OUCC

Per

Settlement

Opiating Revenues:

Water Rcvcuucs - Resixiultial $1,636 $2,677 $2,677

Total 011-mfing Rcvaauc 1,636 2,677 2,677 ~;

66,704 6,172

4,935

6368

247

10,0sa

1,687
4 °

Opualing Expenses:

Salaries & Wages

New emqaloyecs alkncawd w/taxes and balefits

Payroll Taxes

Emvbyw Benefits

Opening Exp chg to Plant

Consumer Price Index Increase

Amortization of Rate Case Expense

Meter Reading Al\oca(ion

Bad Debts Expense

IURC Fee

Uzi\iry Receipts Tax

Depnxziation

Auuanizaaion of Conu-ibuticvns 'm Aid of Construction

Income Taxes - Federal

Income Taxes . Stale

1s, |04

0

(11 mas)

(38,969)

Sl2

0

(677)
0

(12,287)

(6,709)

91

3

(25,055)

(9,873)

(41,235)

(53,314)

(21,960)

8,195

14,343

907

0

(837)
o

( l0,604)

(6,709)

91

3

(25,055)

(9,873)

(41,235)

(59,029)

(23,522)

Total Opualing Expense (42,474) (164,332) u5 1 3 2 5 )

Total Net Operating Income Adjustments $4-4,110 $167,009 $156,002

l
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6/2812007 Sctxlement

Schedule IS

page I of 2

TWIN IAKES UTILITIES, mc.
CAUSE no. 43128

P a

OUCC

$6,071 ,559

Sch

Ref

IS

5

68

OUCC's Revenue Requirement

b a m
Supplemental

Petitions

S5.530,8 IN

8.64%

477,863

322,148

115

155.830

1.75630

5273,684

i§13%

7.65%

464,474

478392

0

(13,917)

1.6933

(523,566)

Per

Settlement

S6,049,672

8.07%

4s8,z09

448,367

n

39,842

1.6933

$67,463

IS

Description:
Original Cos;Rate Base
Times: WeightedCost of Capital
Na Operating IncomeRequired
Uh: Aajuseea no O11d=lihz Income
Amount to Balance no Pa¢ixi<mer's mungers
Additional NOI Required
Times: Gross Revenue Confusion Factor
Recommended Revenue Manx

Pdiliomds Calculated Paccnmge Release(datarequest #44)
OUCC Pacanagc Increase- Calculated

Parentage kzueasc Requested 19.73%

-1.58%

-1.58%

452%
4.52%

Rare Impact

Cunt rt
Supplemental

Petitioner

Pa
OUCC

» Per
Settlement

Residential (Flat Rats -
bimonthly) 80.53
ColnIunuzial 200% of Water bill

13,500 bronny galmns

596.42 $84.l7

s7s.ss

Gross RevenueCuuvezsion Factor

Propuscd

Rates

By Petitioner

s253 ,217

1,462

SllpplemeMal

Petitioner

3273,684

1 ,580

Purposed

Ralcs

ByO UC C

(S23,566)

` (136)

Proposed

Rates

Senleanen!

$67,463

390

I
2
3
.4
5
6

Description
GrossRevenue Change
Bad Debls Charge

Subtotal
IURC Fee (2007 Fiscal YCZI Ending)
Subtotal
State Utility Receipts Tax0.4% of line 3)

0.l062% 269 291

Factor

Proposed By

OUCC

l00.0000%

0.s7s4%

99,4216%

0.l062%

99.3154%

1 .3919%

(25) 72

$3,524.58 3,809 (328) 939

7

s s21 ,076.79

$8,430_72

zz,780

9,112

97.9235%

8.4418% (I ,989) 5,695

9

10

Subtotal

State Achusxed Gloss Receipts Tax (8.5%of line 5)

Utility/Commission Tax (Pct. w/p [e}) (14% of line 7)

Unknown amount to balance (=m=wx~ 8% of revenue increase)

Subtotal

Fedcau\ Income Tax (at 34%) $74,274.61 80,278

89.4817%

30.4238% (7,170) 20,525

ll Change In Operating Income 59.0579% ($13,9l7) 539,842

12 Gross Revenue Convcxsion Factor 1.6933

of
f

,vr
|

Settlement - Final Schedules.>ds

I  l l l l l l _



6/28/2007

P

Seitlemcnt
Schedule is
Page 2 of 2

TWINLAKES Lrrmmes, mc.
CAUSE NO.43128

Sand
Rnccndiiationof Net Op¢1=¢in:IncomeStatementAdjustlulents

9 Slxpplemealtal
Paitiona'

Per
OUCC

Pa
Settlement

Opexaring kevcnua:

Sewer Revenues - Residential (520,613) (sl8,680) (818,680)

Total Opiating Revenue (20,613) (l8,680) (18,680) »;\

Operating Expanses:

65,434 6,053

4,a41
6,249

242
8,431
1,655

Solaris & Wages
New employees allocated w/taozes and baletits
Payroll Taxes
Empkryee Benefits
Operating Exwwe chg to Plan!
Consumer Price Index luczease
Amnltizalinn oRAte Case Exwwsé
Meier Reading Allocation
Baa mbps Exnwse
IURC Fee
utimy Rccdpfs Tax
Depreciation
Amortization of c[Ac
Income Taxes - Fedual
Income Taxes - Stale

21,352

(26,481)
(22,998)

502
u

(664)
0

(12,049)
6,709

197

(20)
(45,30a)
(6,543)

(78,426)
35,224
(3,738)

6,493
14,064

771
0

(820)
0

(10,399)
6,709

197

(20)
(45,302)
4I,29'l

(93365)
20,188
(7,847)

Total Opiating Expense

T0tal.N¢t Operating Income Adjustments

58,725 (68,033)

($79,338)

(98,058)

579.378 $49,353

a

f

'
l

I

Description:
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Settlement
Schedule 2
Page 1 of 2

TWIN LAKES UTILITIES, INC.
CAUSEno. 43 I28

Balance Sheet as of lune 30, 2006

Assets and Other Debits:
Fixed Assets:

Utility Plant In Service
Less: Accumulated Depreciation
Net Utility Plant In Service
Acquisition Adjustment
Acc um. Amortization of Acquisition Adj .
Construction Work In.Progress
Total Utility Plant In Service
Abandoned Plant
Total Plant

Water
$5,113,324
1,200,765
3,912,559

0
0

38,805
3,951 ,364

Sewer
$11,649,676

2,652,667
8,997,009

0
0

225
8,997,234

3,951,364 8,997,234

Combined
$16,763,000

3,853,432
12,909,568

0
0

39,030
12,948,598

0
12,948,598

0 0 0

265
423,487

0 0 423,752

Other Assets and Investments
Current and Accrued Assets:

Cash and Cash Equivalents
Accounts Receivable
Accounts Receivable - Other
Amortizable Expenses
Inventory
Prepaid Taxes

Total Current and Ahmed Assets
Deferred Debits:

Deferred Rate Case Expense (net of Ame
Deferred Tank Mince Exp (Net of Amor!
Deferred Jetting Sewer Mains (Net of Amory)

Total Assets and Other Debits $4,058,007

19,698
86,945

19,316 39,014
86,945

6,723
$13,505,032

6,723
$9,023,273

4



Settlement

Schedule 2
Page 2 of 2

TWIN LAKES UTILITIES, INC.
CAUSE no. 43128

Balance Sheet as of June 30, 2006

.Wat¢t Sewer Combined

$ 7,139,647
5,575,650

12,715,297

U* In

8,830
(6,349,826)

1,515
3,453

427,439

Liabilities and Stocldiolders Equity:

Stockholders Equity:
Common Stock

Undistributed Earnings
Current Income .
Total Stockholders Equity

Long Term Debt
Total Long Term Liabilities
Current and Accrued Liabilities :

Accounts Payable
Accounts Payable -Assoc. Companies
Customer Deposits
Customer Deposits - interest
Accrued Taxes - Indiana Gross

. Accrued Property Taxes
Accrued Taxes 4 Indiana Sales Tax
Accrued Taxes - Federal Income Tax
Accrued Interest

Total Current and Accrued Liabilities
Deferred Credits:

Unamortized ITC
Deferred Tax - Federal
Deferred Tax .. State

(5,908,589)

82,913
881,023
(52,852)

Total Deferred Credits 911,084

2,058,911Contribution In Aid Of Construction - Water
Contribution In Aid Of Construction - Sewer
Total Liabilirigg Ami Stockholders Equity $ no s

3,730,294
3,730,294 $

2,058,911
3,730,294

13,506,997



Settlement
Schedule 3
Page l of 1

Twln LAKES UTILITIES. INC
CAUSE no. 43\28

Income Statement For The Year Ended June 30. 2006

Onexating Revenues
Water/Sewa Revenues Residential

Water/Sewa Revenues Commercial
s 815.906 $2,320,102

0

l5.476
Miscellaneous Revenues
Connection Meter Few
New Customer Charge
NSF Charge
Cut-off Charge

Total OperatingRevenues 823.702 1.515.685 2.343.308

154,31 l
12.795
28.057

108,298
73.835

12.547

27.513

25.342

55.570
174.625

13.550

(19,758)

18.968
23.665

(19,375)

Operating Expenses
Salaries and Wages
Payroll Taxes (from pet wks [e] on taxes)
Pension & Other Benefits
PurchasedPower
Maintenance & Repair
Maintenance Testing
Meter Reading
Chemicals
Transportation
Operating Expense charged to Plant
Outside Services .. Other
Office Supplies & Other Office Expenses 13.869 13.600

38312
47.799

(39,133)
15.423

27.469

21 20.797Insurance
Office Utilities

Regulatory Commission Expense (42488 rate case abort)
Uncollectible Accounts
Miscellaneous

22.894 22,449 45.343

(15,914) (15,605) (31,519)

Total Operations and MaintenanceExpenses 485.333 457.700 943.033

Depreciation
Amortization ofCIAC

I16.923
0

257.706 374.629
0

Net Overing Income Before Income Taxes 221.446 800.279 021.726

94.625
10.015

109.482

92.789

Taxes other than Income
Utility/Commission Tax
Property and other general taxes (Corp)

RealEstate Tax
Personal Property Tax
Utility Receipts Tax
Franchise Tax (SOS report)

Amortization of Investment tax credit
Income Taxes - Federal
Income Taxes - State

(567)

21.483

107.357
66

2

(1,304)
86.067
38.813

187.414
19.835

216.839
102.739

4
(1,871)

133.707

60.296

Total Operating Expenses

Net Income from operations 32.513 $

116.671

399.014

Other Deductions

Interest during construction
Interest on Debt

Net Corporate Income
83.215

(51,005) 206.466
275.067
155.461
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Settlement
Scheduler
Page I of I

1w1n IAKES UTILITIES, INC.
CAUSE NO. 43128

Water
Calculation of Rate Base as of lune 30, 2006

Updated Through December 3\, 2006

6/30/06
Petitioner

Supplemental
Petitioner OUCC Settlement

Descrintionz
Utility Plant In Service as of 6/30/06
UPIS itemsadded7/1/06 -12/31/06 posted IO books
Las: Accumulated Depreciation
Net Utility Plant in Savice6/30/06

as, 113,324 $5,I13,324
$209,419
1,200,765

$4,121,978
1,200,765
3,912,559

$5,l13,324
$209,419
1,200,765

. $4,121,978

ss,113,324
s209,419
1,200,765

$4,I21,978

Add:
Capital itqns Adam 7/1/06 - 12/3]/06 nd of
rdrcmaxts (not posted to books)
Additions though March 2007 (Genial Ledger Addition

90,31 I
84,849

121,069
0

121,069 121,069

(32,519)
2,058,911

(39,896)
2,06\,761

434,749 430,948

Less: Additional Depreciation !plough 12/31/06 (6 months)

Contributions in Aid of Construetion
Accumulated Amortization of CIAC

Deferred Income Taxes
Unamortized Income Tax Credits
Customer Deposits

Total Na Utility Plant lf Service
Add; Working Capital (See Below)

765
1,625,813

68,749

765
1,789,469

69,124

53,525
2,061,761
(475,043)
430,947
41,863

765
2,129,229

49,449

53,525
2,061,761
(475,043)
430,947
41,863

765
2,129,229

51,735

Total OriginalCost Rate Base $1,694,562 $1,858,593 $2,178,679 $2,180,964

Working Capital Calculation

Description
Pro-forma Presalt Rate Operations and Maintarance Expense
Its: Payroll Taxes
Less: Bad Debts (Uncollerztable Accounts) Expense

Less: Purchased Power
Adjusted Operation and Maintenance Expense
Times: 45 day method
Working Capitalkequirement

Petitions
$572,365

l7,730
4,647

OUCC
467,698

13,307
4,647

54,149
395,595

0.125
$49,449

Settlement
485,981
13,307
4,647

54,149
413,879

0.125
$51,735

549,988
0.125

$68,749

r

I
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Schedule is
Page l of 1

TWIN LAKES UTILITIES, INC.

CAUSE no. 43128
Sewer

Calculation of Rate Base as of June30, 2006

Updated Through December31, 2006

6/30/06

Petitioner
12/31/06
Petitioner

Per

OUCC Settlement
Dmscniutionz

Utility Plant In Service as of6/30/06
UPIS items addqd7/1/06 - 12/31/06 posted w books

Less; Accumulated Depreciation
Net Utility Plant in Service 6/30/06

Sl1,649,676 $1 !,649,676

$382,124
2,652,667

9,379,133

2,652,667

8,997,009

Sl 1,649,676
$382,124

2,652,667
9,379,133

$11,649,676

5382,124

2,652,667

9,379,133

Add:
77,90766,026

164,256
(248,854)

3,730,294

77,907
0

(133,990)

3,734,590

77,907

Capital items Added 7/1/06 - IZ/31/06 net ofretirements (not

posted to books)

Additions through'Marcl\ 2007 (General Ledger Additions)
less: Additional Depreciation assets through 12/31/06 (6 months)

Contn'butions in Aid of Construction
Accumulated Amortization ofCIAC

Deferred Income Taxes (69,l8%)

Unamortized Income Tax Credits

Customer Deposits

Total Nd Utility Plant In Service

Add: Working Capital (See Below)

393,422 389,717

750

5,351,679
64,846

750
5,465,973

64,846

125,581

3,734,590

(856,802)
389,717

41,050

750

6,022,153

49,406

149,502

3,734,590

(856,802)
389,717

41,050

750
5,998,233

51,439

Total Original Cost Rate Base _ §5,416,525 $5,530,819 $6,071,559 _ $6,049,672

Working Capital Calculation

Description
Pro-forma Present Rate Operations and Maintenance Expense

Less: Payroll Taxes
less: Bad Debts (Uncollectable Acamnts) Expense
Less: Purchased Power
Adjusted Operation and Maintenance ExpenSe

Times: 45 day method
Working Capital Requirement

Petitioner

$544,552
17,388
8,395

- : l

518,769
0.125

$64,846

OUCC

$449,856

13,049
8,395

33,164

395,248
0.125

$49,406

Settlement

966,123

13,049
8,395

33, I64

411,5 I6

0.125
$51,439

t

1

|

g
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Settlement
Schedule 5
Page 1 of I

TWIN LAKES UTILITIES, INC.
CAUSE no. 43128

Capital Structure

Amount
Percent of

Total Cost
Weighted

CostDucziption
Utililia, Inc. & Subsidiaries

Common Equity
Lung Tam Debt
Total

129,744,867
1800000,000
309,744,867

41.89%
58.11%

100.00%

10.15%
6.58%

4.25%
3.82%
8.07%

Synchronized Memes: Calculation
Water

Description:
Total Original Cost Rate Base-See Sch. KW
Time: Weighted Cost of Debt

As Of
12/31/2006

$2,l80,964
3.82%

SynchronizedInterest Expense $83,313
|

Synchronized Inteztzst Calculation
Sewer

Description:
Total Original Cost Rate Base-See Sch. IS
Time: Weighted Cost of Debt

As Of
l2/31/2006

$6,049,672
3 .82%

Synchronized Interest Expense $231,097

v
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wm LAKES UTILITIES, n~(;.
CAUSE NO. 43128

WATER
Pm-fonnaNet Operating Income Statement

Dcscn'ption:

Year
Ending
6/30l¥!6 Adjusunms

Sch.
Rafi

Pro-forma
Present
Rates Adjtlstlnenls

Sch.
R e

Pro-forma
Proposed

Rates

Operating Revenues:
Water Revenues Rmidcntial $802,917 $1,636

s1,040
7-1
7-2

s s05,s94 s193,489 I $999,083

Water RevenuesCommercial 12,989 12,989 3,120 I 16409

Lace Fees
Miscellaneous Revenues
Connection Meter Fees
New Customer Charge
NSF CME#
Cut-offCllalge

Total Operating Revenues

7,814

(18)
227

3,282
IN!
290

827,623

1,877 I

2,677

7,814

(\8)
227

3,282
121
290

s30,300 198,485

9,691

(la)
227

3,282
121
290

1,028,785

Opening Expenses-

480,686 485,981 485,981Operations and Maintenance:
Salaries & Wages
New employees allocated w/taxes and bcnelils
Payroll Taxes
Employee BcneMs
Operating Exp chg to Plant
Amortization ofkatc Case Expense
Meter Reading

3,195
14,343

907
0

(837)
(l0,604)
(6,709)

8~l
8-l(a)

8»2
8-3
8-4
8~6
8-7

4,647 91 8-5 4,138 1,149 1 5,886 >

3 8-7 211 I

Bad Debts Expense
Taxes other than Iucomc:

Ulimy/c4)xI\K(\f.ssi0E\ Tax .
Property and other gcnexal taxes (Corp)
Real Estate Tax
Yclsom\ Pmpmy Tax
Uiilily Receipts Tax
Franchise Tax (SGS report)

879
94,625
10,015

109,482
36.606

2
(25,055) 8-10

8s2
94,625
10,015

109,482
11,551

Z
2,763 l

1,093
94,625
10,015

109,482
14,314

2

(9,873)
(41,135)

8-8
s.9

Depreciation
Amortization of CIAC
Amortized Investment Tax Credit
Income Taxes - Federal
Imam Taxes - State
Total Opcniting Expenses
Net Operating Income

l 16,923
0

(567)
47,640
21,483

922,420
(894,797)

(59,029)
(23,522)

(l53,325)
SI56,002

8~l 1
8~l2

z01,0s0
(41,235)

(567)
(11389)
(2,039)

769,095
561.204

60,387
16,756
s1,265

sn17,221

l

1

107,050
(41,235)

(567)
48,997
14,717

850,360
$178,425

1

i



6/28/2007 Satlanenl

SchedulerS

Page l off

TWIN LAKES UTILITIES, INC.
CAUSE no. 43128

M M
Pm-forma Nd Gpeaating Income Stalanent

Dcscriptionz

Year

Ending

6/30/2006 Adjustments

Sch.

R e l

Pm-forma

Pxcsem

Rains Adjusnnalms

Sch.

Ray

Pnrfonna

P"=P0S=¢*
Rates

Opcming Rzvmucs:

Sewer Revenues - Residential $1,451,188 (820,613)

1,933
7 -I

7-2
s 1,431,708 s64,730 I $1,497,438

Sewer Revenues - Coluxnexcial

Lai: Fees

Miscellaneous Revenues

Connection Meier Fees

New Olastomer Charge

NSF Charge

Cut-of1ICharge

52,808

7,662

( I v)
Z B

3,z1s

119

285

so,sos

7,662

( m
223

3,213

H E

285

2,386

346

l

1

55,194

s,oos

(17)
223

3,218

\19

285

$5

Total Opeiauling Revenues 1,5 lS,685 (I8,680) 1,491,005 67,463 1,564,468

0 pm¥ ' mz Expense:

449,305 466,123 466,123Opaanions and Maintenance

Salaries & Wages

New employees allocated w/taxes and benefits

Payroll Taxes

Employee BeucMs

OpaaliNg Expense chg to Plant

Amortization ofRalc Case Expense

Meter Reading

6,493

14,064

771

0

(820)

(I0,399)

6,709

s-1

8-l(A)

8~2

8-3

8-4

8-6

8-7

Bad Dclws Expense B.395 197 8.5 8,592 390 I was

(20) 8-8 72 I

IURC Fee

Taxes other than Income:

Utility/Commission Tax

Property and other genera! taxes (weal is this?)

Ra] Estaic Tax

Personal Properly Tax

Utility Receipts Tax

Franchise Tax (SOS report)

1,sss

92,789

9,820

l07,357

66,133

2

(45,302) 8 - H

1,568

92,789

9,820

l4)7,3S7

20,83 I

2

939 I

1,640

92,189

9,320

107,357

zx;770

z

41,297

(93,365)

8-8

a-xo

Depxeeiation

Amortization ofclAc

Amortized Investment Tax Creel

Income Taxes - Federal

Income Taxes - State

Total Opiating Expenses

Net Opiating Income

257,706

0

(1,304)
86,067

38,813

1,116,67 I

s399,014

20,1 as

(7,847)

(68,033)

s49,a53

8-12

8-13

299,003

(93,365)

0 3 0 4 )
106,255

30,966

1 ,048,63 K

$448,367

20,525

5,695

27,621

$39,842

l
I

299,003

(93,365)

(x6 0 4 )
l26, 'I79

36,66 l

1,076,259

$488,209

,
.
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TWIN LAKES UTILITIES, INC.

CAUSE no. 43128

RevenueAdjustmaxts

Pro Toma

Less Test Year (sch 2)

Adjustment - Increase

U )
Customer Normalization

To adjust test year residential revenue for customer additions'during the test year (7/l/05 - 6/30/06).

Water

$817,542

815,906

$1 ,636

Sewer

$1 ,483,583

1,504,196

($20,6\3)

(2)
Customer Growth Revenue Updated to Decanber 31 . 2006

Water

3,070

3,066

4

Sewer

3,058

3,054

4

To adjust for growth through December 3 I , 2006 (Source: Data Request Response)

Residential

Customers as of 12/31/06

Less Customers as of 06/30/06

Growth since test year

Times Average Bill (annual):

Avg Bi-monthly usage (1,000 gallons)

Bill for avg gallons (13.33 * 2.2'7)+l3.09

Times Six billings per year

Annual average residential - current price

13.33

$43.35

x 6

Revenue Adjustment based on Fixed, Known,Measurable Growth

$260.10

$1,040

$483.18

$1,933

s



(I)
Wales - Settlement

Based on Petixionefs requested salalia and wages in Cause 42488, adjusted form% wage increase each year.

49,5l%50.49%
Allow to

Twin Lakes Water Sewer

$l38,9l I$273,307From PetitEol\er's Request in42488 $134,896

2004 - 4% increase
200s . 4% Mmase
2006 - 4% h'ICll¢8S€

- 4% Increase

$284,759

$296,150
$307,996

$320,315

144,467
150,246
156,256

162,506

140,292
145,904
151,140

157,809

151,316154,311$305,627Less: Test Year

6,4938,195Adjusimcnt $14,688

49.51%

a n
.Additional Employees allocated

Before Allocation 50.49%Salaries:

Sewer
Allow to

Twin Lakes Water$36,400
67,600

Administrative Assistant
Regional Director - Mid-west

8,446
16,208

128,654
22.08%

14,064

Taxes - FICA, FUTA, SUTA
Insurance, Pension, Beneiils
Total
Times Allocation % to Twin Lakes
New Employees costs as allocated 14,343$28,407

4

Settlement
Schedule 8
Page 1 of 4

1

TW INLAKES UTILITIES,INC.
CAUSE no. 43128
WATER & SEWER

Expense Adjustments

(2)
Pavel Tax

To adjust payroll tax toprafonna levels. (Based on Adjustment I salaries as n<8usu'nen¢ la includes payroll taxes.)
50.49% 49.51%

Pro-Fonna Salaries & wages
times employer's FICA rate

Pro forma FICA lax

Allow. To
Tw in  [ak a

$320,315

7.65%
$24,504

Water
31629506

7.65%
$12,432

Sewer
$157,809

7.65%
$12,072

Pius: FUTA
Plus: SUTA

Pro Forma Payroll Taxes

421
2,095

$27,020

$212
$1,058

$13,702

$208
$1,037

s13,31 s

, l.ess:Test Year Payroll Tax Expense
Adjustment - Increase/(Decrease)

$25,342
$1,678

$12,795
$907

$12,547
$771

(3)
Emnlowc Benefits

Adjust benefits toprofbnna amount

Sewer
49.51 %

$27,513
27,513

Benefits allocated to water and sewer
Less Test Year Expense
Adjustment to test year expense

Allow. To

Twin lakes
$55,570

55,570

$0 ___

Water
50.49%

$28,057

28,057
$0 $0
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Schedule 8

Page2 off

1wv1n LAKES UTILITIES, INC.

CAUSE no. 43128
WATER & SEWER

Expense Adjustments

(4)
Capitalized PavtolL.Pavml\ Taxes and Benefits

Adjust Operating Expense for amount of payroll and payroll rdatd expense items anticipated to be capitalized, (Based on capitalization ratios from test

v s )

Test year operating =xpws= charged to plant in test year (Petitioner's schedule B, page I of 4 "Per Bool{s")

Divide by mesa year salaries, taxes, and benefits (Petitioner's schedule B, page l off 'Per Books")
Percentage ofresx year salaries, taxes and benefits that was capitalinncd.

(539,133)
386,539

-10.12%

D

Pro Forma salary, taxes and beneiils (#l,2 &3 above)
Times capitalization percentage from above

Pro forma capitalized payroll, payroll taxes and benefits

$402,906
-10.12%

(540,790)

Sewer

49.51 %
Pro forma

Less lest year

Adjustment to Mt year

Total

($40,790)
($39,]33)

($l »657)

Water
50,49%

($20,595)
($l9,758)

($837)

($20,! 95)

($l9,3'75)
($820)

(5)
Bad Debts Expense

Test Year rate revenue
Test Year Bad Debts (Uncollectible Accounts)

Uncollecliblc Percentage Calculated

Water

$80299 I7

4,647
0,5788%

Sewer

$1 ,451 ,388

8,395
0.5784%

Pro Forma Revenue

Time Uncollectible Percentage above

Pro Forma Proposed had debts (uncollectible Accounts)

lex: Pro Fomma Proposed bad debts
Adjustment - Incase

Pro Forma Current Rates

818,583

0.5788%

4,738

4,647
91

1,485,516
0.5784%

8,592

8,395
197

(6)
Rate Case Amortization

To adjust for unamortized rate case expense.

Legal Fees (Clayton Miller - Bakers & Daniels, LLP)
Total

$40,000

50.49%
Water

$20,l96

49,51%
Sewer

$19,804

Customer Notice: .

Postage (3,104 nodes x 39¢)
Paper Stock (3,104 notices x .0526¢)

1,211

163
1,374

611

82
694

599
81

680
Travel

cl»1in¢ cxmfmiwq * $2.50/gal z mm)
Hotel/1Iiim=GI1lp0lilIioné (2p=npu¢l@1z0perniglu and »I¢==)
Rental G1n@00 we t r ip xi  h ips)

72

960
400

1,432.

36

485

202
723

35

475

198
709

Water Service Co, Personnel: Amount$

Steve Lubertoui $2,670

K Wer tz 1,125
Michael Dzyianski 11,400

LS 4,300
L Y 1,000

M M 1,360

JB 1,160

Total WSC Personal 23,015

Cost ofCapitzl Witness (P. Ahem) 7,000

Costs oflvlailing and Copies 200

Unamortized amount of prior rare case expense (Lbs balance will be fully amortized in April, 2007)

Hrs

30

25

200

100
40

40

40

Yak:

$89
45

57

43
25

34
29

1,348

568

5,756
2,171

505

687

586
11,620

3,s34

101

1,322

557
5,644

2,129

495

673
S74

11,395

3,466

99

Cost ofcurrent and unamortized rate case expense
Amortized over 3 years

pro forma proposed rate case expense

Less: Test Year
Adjusmzent - Decrease s

73,020

3
24,340

45,343

(21,003) s

36,868

3
.12,289

22,894

(10,604) $

36,152

3

12,051
22,449

(10,399)



(9)
Depreciation Expense

To update depreciation expense, reflecting additional plant and aulhoxiieed depreciation rates.

Water
$5,I13,324

330,488
91,290

Ut i l i ty Plant in Service per hooks - 06/30/06
Add: Assets placed in service firm 7/1/06 through 12/31/06

Less: Land

Sewer

$1l ,649,676
460,03 I

x49,576

Total Depreciable Plant in Service

Depreciation Rate (Composite Rate approved by Commission)

Pm-Fom1a Plant Depreciation expense
Less: Test Year

Adjustment . Decrease

I 1,960,131

2.50%

299,003
257,706
$41,297

5,352,522
2.00%

107,050
I16,923

($9,873)

1

Settlement
Schedule 8
Pages off

TWIN LAKES UTILITIES, INC.
CAUSE no. 43128
WATER & SEWER

Expose Adjnstmmts

(7)
Meter Reading Allocation

To spread meter reading expenses between water and sewer utilities. This adjustment rdiects OUCC recommendation to charge for sewer service based on

metered water usage.

Pro Forma Meter Riding expense (based on test year total amount)

Less Test Year
Adjustment - hnwease/(Decxcase)

50.49%

Water

s6,841

13,550

(56,709)

49.51%

Sewer

$6,709

0

$6,709

<x>
IURC Fee

To normalizeUtility Regulatory Commission Few.

Additional Revenues
Rate 0.1062098%
Adjustment - Increase (decrease)

Water

2,677

0. !062098%
__.$2L84 .|

Sewer
(Sl8,680)

0. I062098%
(51982

(10)
Amortization ofCIAC

To amortize Contributions in Aid ofConsm\c!ion.

CIAC per books 12/31/06 (credit balance)

Times depxwiation rate of assets
Amortization of CIAC

Less: Test Year

Adjustment - Decrease Expense

Sewer
($3,734,590)

2.50%
($93,365)

$0
($93,365)

Water

($2,06l,76l)

z .o0%

(541,235)

s o
(s41,g3§)

l llllllll
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TWIN LAKES UITLITIES, INC.

CAUSE no. 43128
WATER & SEWER

E>¢P°1\~*° Adjustments

(ll)
Utility Receipts Tax

To adj lM taxes to current conditions.

W ATER
Utility Receipts Tax
L e s : Test Year

Pro Forma

Gross
Raeipzs

$830,300

Use Bad D¢bIS
4,738

Less 1/2 of
s1000

cxanption Taxable Amount

$500 $825,062
Times Rate

1.40%

Adjustment PP.

Adjustment ..Decrease I

s l1,551
36,606 .

(s25,0ss)

Less Bad Dans

Less 1/2 of
$1000

exemption Taxable Amount Times Rate

s5o0 $1,487,913 1.40%
SEWER

utility Receipts Tax
Less: Test Year

Adjustment - Decrease

Pro Forma

Gross
Receipts

SI ,497,005 8,592

Adjustment
$20,831

66,133
($45,302)

(12)
Federal Income Taxi

To adjust Federal Income Taxes to Pro-forma Present Rate amount,
Water

Pm-Forma
Prfment Rates

s 830,300

Sewer
Pin-Forma

Present Rates

$1 ,497,005Total Revenue
Less:

Opémtion & Maintcnanue Expenses
Bad Debts Expense
Synchronized lntexcst

Depreciation & Amortization
Taxes other than Income (other than URT)

Net income bdbre income taxes
Indiana Utility Receipts Tax
Indiana Adjusted Gross lnwmc Tax
Fdemal Taxable Income

485,98 x
4,738

83,313
65,248

215,005
(23,986)
11,551
(2,039)

(33,497)

466,123
8,592

231,097
204,335
222,547
364,310

20,831
30,966

312,514

Federal Tax Rate
Sub-total Pro Forma Present Rates Federal Income Taxes
Less: Test Year
Adjustment - Increase (decrease) s

34.00%
(1 l,389)
47,640

(59,029)» _s

34.00%
106,255

86,067
20,188.

(13)
Stain Income Tax

To adjust State Income Taxes to Pia-forma Present Rate amount.
Sewer

Pm-Forma
Present Rates

Water
Pm-Forma

Present Rates

(33,497) 312,514Federal Taxable Income

Add: Taxes Based en Income:
Udxicy Receipts Tax
State Adjusted Gross Income Tax

Slate Taxable Income
Rate

Indiana Adjusted Gross Income Tax

11 ,551
(2,039)

(23,986)

8.50%
(2,039)

20,831
30,966

364,3 I0
8.50%

30,966

::_
....

I/ess: Test Year
Adjustment - Increase (decrease) s

21,483
(2 3 , 5 2Q $

38,813

9847>
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TWIN LAKES UTILITIES, INC.

CAUSE no. 43128

Water
Current and proposed rates

Base Facilitv Charge

Meter Size
5/8" &3/4"

1 "

1 1/2"
2"
3"

Current
Rates

Base
Facility
Charge

$13 .09
32.72
65.44

104. 71

Petitioner
Proposed

Base
Faci l i ty
Charge

$19 .02
47 .55
95 • 10

152.17

0 .00
0 .00

0 .00

OUCC
Proposed

Base
Faci l i ty
Charge

$15 .62

39.05
78.11

124.98
0 .00

0 .00
0 .00

Settlement

Base
Facility -
Charge

$16.23
40.58
814 16

129.86

0.00
0.00

0.00

not currently needed

not currently needed

not currently needed

Volume Charge

Per1,000 gallons

Current
Rates .

$2.27

PetitioNer OUCC
Proposed Proposed Settlement

$3.30 $2.71 $2.82

billed bi-monthly

I

Unmetered Water Service

Current
Rates

Petitioner
Proposed

OUCC
Proposed Settlement

Flat rate for unmetered public
drinking fountain $34.47 $50.09 $41.14 $42.75
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TWIN LAKES UTILITIES, INC.
CAUSE no. 43 I28

Service Charges

Current
Rates

$20.00

s10.00
$35.00

Petitioner
Proposed

$20.00
$10.00

$35.00

OUCC
Proposed

$20.00

s10.00
$35.00

Settlement

$20.00

$10.00

$35.00

$25.00 $25.00 $25.00 $25.00

New Customer charge

NSF check charge
Meter fee (Outside Reader)
Reconnection charge:

If service is disconnected by the
Company for good cause

If service is disconnected at the
customer's request $25.00 $25.00 $25.00 $25.00

(plus the base facility charge for
thcperiod of disconnection if the
customer asks to be reconnected
within 9 months of disconnectioN)

Connection Charge (in addition to new customer charge) :
Residential $475 $475 $475
Commercial (5/8" meter) $475 .  $475 $475

Commercial (larger than 5/8" meter) Greater of $475 or actual cost of meter and installation

$475
$475

I Ill l lllllll
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TWIN LAKES UTILITIES, INC.

CAUSE no. 43128

Sewer

Current and Proposed Rates

Current

Rates

$80.53

Petitioner
Proposed

$95.23

OUCC
Proposed Settlement

$84. 17

$5.82

Flat Rate Sewer - Residential

Per 1,000 gallons

Commercial - minimum

Commercial .. above minimum

$73.82

200% of water bill
$94.55 $77.16

Billings are bi-monthly

Service Charges

New Customer charge

NSF check charge

Current

Rates

$20.00

$10.00

Petitioner

Proposed

$20.00

$10.00

OUCC

Proposed

$20.00

$10.00

Settlement

$20..00

$10.00

Reconnection.charges

Actual cost of disconnection and
reconnection, the estimated cost of winch

.will be furnished to customer with cut-
off notice

Connection Charge (in addition to new customer charge) :

Residential $716 $716 $716

Commercial (5/8" meter) $716 $716 $716

Commercial (larger than 5/8" meter) Greater of $716 or actual cost of meter and installation

$716

$716

Cr



@KW
STATE OF INDIANA FILED

INDIANA UTILITY REGULATORY COMMISSION MAY 0 9 ZDQ7

INQMNA UTILIW
REQLJIATQHY Q9mmlssIon

IN THE MATTER OF THE PETITION
OF TWIN LAKES UTILITIES, INC. FOR
AN INCREASE IN ITS RATES AND
CHARGES FOR WATER AND WASTEWATER
UTILITY SERVICE ,

)
)
)
)
)

CAUSE NO. 43128

SUBMISSION OF PRE-FILED TESTIMONY

Intervenor, Lakes of the Four Seasons, by counsel, hereby submits the pre-filed testimony

and exhibits of Robert Campbell.

Respectfully submitted,

Nikki G Shoultz, # 6509-4
Counsel for Lakes of the Four Seasons

'"~~8r-t
CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing has been served upon the following
counsel of record electronically, this 9th day of May, 20071

Dan LeVay, Esq.
Indiana Off. of Utility Consumer Counselor
Indiana Govt Center North, Rm. N501
100 N. Senate Avenue
Indianapolis, IN 46204
d1evay@oucc.in.gov

Clayton C. Miller, Esq.
Baker 8: Daniels
300 North Meridian Street
Indianapolis, IN 46204
ccmiller@bad<erd.com

riled Shoultz, 16509-

886345-1
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STATE OF INDIANA

INDIANA UTILITY REGULATORY COMMISSION

IN THE MATTER OF THE PETITION
OF TWIN LAKES UTILITIES, INC. FOR
AN INCREASE IN ITS RATES AND
CHARGES FOR WATER AND WASTEWATER
UTILITY SERVICE

)
)
)
)
)

CAUSE no. 43128

TESTIMONY OF ROBERT CAMPBELL
On Behalf of Intervenor,

Lakes of the Four Seasons Homeowner's Association
Pre-Filed May 8, 2007*

*Pursuant to the Presiding Officers' docket entry dated May 3, 2007, the Intervenor's pre-filed testimony was due on
May 8, 2007, which was a state holiday on which the Commission's offices were closed. As such, this testimony was
filed on May 9, 2007.

Testimony of Robert Campbell
Cause No. 43128

Page 1 of 13
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1

2
3
4

Q- PLEASE STATE YOUR NAME AND ON WHOSE BEHALF YOU ARE
TESTIFYING.

A. My name is Robert Campbell. I am the Community Manager of Lakes of

5 the Four Seasons Property Owner's Association.My business address is 1048N.

Lakeshore Dr. IN 46307.
i;
I.

6 Crown Point, I am testifying on behalf of Lakes of the

7 Four Seasons Property Owner's Association ("LOFS"), which is an association of

8 property owners that receives water and sewer service from the Petitioner in this

9 cause, Twin Lakes Utilities, Inc, The majority of TLU's customers are

10 residential and are located within the LOFS development.

11

12
13
14

Q- PLEASE EXPLAIN YOUR RESPONSIBILITIES AT LOFS.

I am responsible for the day to day operations of the Property Owners

15 Association and the day to day operation of Lakes of the Four Seasons Golf and

16 Country Club, which is wholly owned by the Property Owners Association. As

17 part of my responsibilities, I interact with the owners on their problems and

18 concerns, including the service of TLU. I have served in this capacity at LOFS

19 for over five years. Prior to then, Iwis employed by LTV Steel as Manager of

20 Operations. I have a Bachelor of SCience degree from Northern Illinois

21 University.

Q- WHAT IS THE PURPOSE OF YOUR TESTIMONY?
2 2

2 3
2 4
2 5 A. The purpose of my testimony is to provide LOFS's perspective on TLU's

26 rate increase request currently before the Commission, including LOFS's ongoing

27 service quality concerns that LOFS believes the Commission needs to address as

28 pM of any rate relief the CommiSsion affords TLU. My comments will focus on

Testimony of Robert Campbell
Cause No. 43128

Page 2 of 13

A.



1 three major areas: (1) sewer discharges onto LOFS property, (2) health concerns

Z created by TLU's sloppy oversight of its subcontractors' work, and (3) the quality

3 of water TLU provides to its customers. If these problems are not corrected, TLU

4 will again reap the benefit of a rate increase while continuing to provide
i

5 unreliable sewer service that is not reasonably adequate. Just three years ago,

6 TLU's sewer rates were increased by 40.89%, and now they seek an additional

7 sewer rate increase of 18%. My testimony concludes with LOFS's

8 recommendation for an order requiring TLU to meet certain service quality

9 standards and implement remedies to the problems identified herein as a condition

10 of the rate relief sought by TLU.

Sewer Discharges

Q- WHAT IS THE FIRST AREA OF CONCERN THAT YOU CONTEND
TLU HAS FAILED TO ADEQUATEY ADDRESS?

11

12
13
14
15

16
17 A. The first area of concern is TLU's persistent sewer discharges onto LOFS

18 PI'op€llty.

19 Background

20 I am aware that for over thirteen years, sewage firm the manholes in the

21 TLU system has overflowed during rain events. The longstanding nature of the

22 problem is evident from this Commission' s 1991 Order in a prior TLU sewer rate

23 case: " at the field hearing held on March 4, 1991 , approximately ten of

24 Petitioner's customers testified regarding service problems which they had

25 encountered or observed, some of which were recent and some of which occurred

26 years ago. The problems included sewage backups in basements, sewage

27 overflows from manholes and experiences of low water pressure." IURC Order
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9

1 Dated April I7, 1991; Cause No. 39050; app. I7. The Commission noted TLU's

2 response to the complaints in the 1991 case: "Petitioner did not deny that there

3 have been service related problems incurred by some of its customers. However,

4 Petitioner contended that the problems were not as extensive as LOFS witnesses

5 implied and that the Petitioner has taken significant steps to eliminate or minimize

6 the problems.as Id. at 20. As the Commission might recall, in its 1991 Order, it

7 required TLU to perform a comprehensive engineering study of its sewer utility

8 system within one year from the date of the order. Id. at 23. The Commission

9 also noted that TLU's position in the 1991 proceeding was that "it will notadd

10 new sewer customers if to do so would cause additional problems for its evdsting

11 customers. Thus, if it wants to add new customers, Petitioner knows that it will

12 have to take certain actions to upgrade its collection system, depending on where

13 the new customers are located." Id. at 24. Additionally, the Commission found

14 that "a preventative maintenance program is needed to check periodically the

15 entire sewer system for damage, water infiltration, cracks, leaks and settling of

16 pipes" and ordered TLU to file with the Commission and the OUCC within six

17 months of the Order, a preventative maintenance program. Id. at 25.

18 Ultimately, the Commission found that "the evidence is more than sufficient to

19 find that the service problems are unreasonable and should be rectified." Id. at

20 25.

21 In my pre-filed direct testimony submitted in 2004 during TLU's last rate

22 increase request (Cause No. 42488), I testified that because of the number and

23 severity of sewage backups that LOFS residents continued to experience through

24 2004, I did not believe TLU had rectified the service problems identified in the

I
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1 early 1990's. Additionally, noted that TLU added a new sewer customer of

2 significant size (the Jerry Ross EIeinentary Schoo1) without resolving the

3 discharge issues that plagued LOSS for over a decade. As noted by the

4 Commission'5 1991 Order, our property owners' association raised the same

5 concerns in 1991: "the LOFS witnesses asserted that the Petitioner was

6 attempting to add new customers to its systems even though, in the LOFS

7 witnesses' opinions, the Petitioner was not able to provide adequate and reliable

8 service to its existing customers." Id. at I6.

9 Q, WHAT WAS THE RESULT IN THE 2004 TLU RATE CASE?

10 With regard to the sewer discharge issues, TLU "recognize[d] that there

11 have been past incidents of sewer discharges within the Lakes of the Four Seasons

12 subdivision and commit[ted] to taking ii variety of steps designed to alleviate this

13 problem." (See Cause No. 42488, Settlement at p.3). TLU agreed to spend at

14 least $500,000 between 2003 through 2007 on a program designed to diagnose &

15 remediate sewage discharges, including relining certain portions of sewer mains,

16 and conducting certain lift station repairs, all "with specific actions determined

17 based on TLU's business decisions." Id. TLU also agreed to submit quarterly

18 reports explaining the steps taken to address the discharge issues.

19 In its order approving the 2004 Settlement Agreement, the Commission

20 noted that "of greatest concern to the Commission and the Intervenor, as well as
!
i

21 to Twin Lakes and the OUCC, have been Past instances of sewer discharges

22 within the Lakes of the Four Seasons subdivision. Twin Lakes' installation of a

23 new sewer force main in August, 2003, is anticipated to significantly reduce if not

24 eliminate such discharges." IURC Order Dated March 31, 2004, Cause No.
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1 42488.

2 Q, HAVE THE SEWER DISCHARGE PROBLEMS BEEN RECTIFIED

3 AS A RESULT OF TLU'S COMMITMENTS?

4 A. No. While Shave no evidence that TLU failed to undertake the projects it $3
! .
;.s;

I

5 agreed to perform as a result of the last rate case, unfortunately, those projects

6 have not solved the problem. It is unfair for TLU's customers to shoulder rate

7 increases for sewer service of over 58% over a six-year period when TLU has not

8 remedied service quality issues identi'ded by our residents over fifteen years ago.

9 Q~ PLEASE DESCRIBE THE SEWAGE PROBLEMS EXPERIENCED BY

10 LOFS RESIDENTS SINCE THE LAST RATE INCREASE IN 2004.

11 A. In response to LOFS' discovery, TLU reported that between March 31,

12 2004 and March 15, 2007, it received over ninety (90) incident reports from

13 customers involving sewer service. Of those, at least forty-live (45) involve

14 complaints of sewage backing up into customers' homes. In Me majority of those

15 cases, however, the incident report shows a determination by TLU that the back-

16 up is not TLU's fault. Given the long history of sewage backups and exploding I

17 toilets in our subdivision, I find it unbelievable that many of the problems are not

18 caused by TLU's system.

19 We also continue to experience surcharging manholes where raw sewage

20 spews from manholes and flows directly into lakes that are used for fishing,

21 swimming, and boating. In LOFS, the sewer system is not commingled with

22 storm water by design. Absent a problem with the TLU system, a heavy rain

23 event should not result in surcharging manholes. In the 2004 rate case, I testified

24 about this very issue. Since the 2004 rate case, TLU has been cited at least six (6)

n
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1 times by the Indiana Department of Environmental Management ("IDEM") for

2 sewage overflows that violate its NPDES permit. The dates of those IDEM

3 citations were July 15, 2004, July 19, 2005, December 1, 2005, December 14,

4 2005, November 29, 2006, and March 14, 2007. Shave included as Exhibit RC-

5 1 to my testimony copies of the IDEM documents that correspond with those

6 violations. Additionally, I am aware that as recently as April 25, 2007, there were

7 two manholes that overflowed, causing raw sewage to How into Lake Holiday. I

8 expect TLU will claim that the April 25, 2007 overflow was the result of heavy

9 rainfall. I question how this could be the case when the sanitary sewer system is

10 separate from the storm sewer system. In any event, TLU has known about these

11 problems (which pose health hazards and devalue our property) for over a decade

12 and still has not fixed the problem. As one might expect, I and the LOFS

13 residents have a difficult time understanding how an 18% rate increase for sewer

14 service is justified under these circumstances.

15 Health Concerns Created Bv Sloppv TLU Uversight

16 Q- WHAT IS THE SECOND AREA OF CONCERN THAT YOU CONTEND

17 TLU HAS FAILED TO ADEQUATEY ADDRESS?

18 I recently became aware of a situation caused by TLU that poses serious

19

20

potential health hazards to Dur residents and leads me to question TLU's attention

This past November, TLU replaced a sewer lineand diligence in its operations.

21 on Kingsway Drive within the LOFS subdivision. TLU hired a contractor who

22 apparently did not remove the sewer old pipe, but instead broke it up and left it in

23 the ground, commingled with the back-fill used for the new line. In March of this

24 year, LOFS residents reported seeing broken pieces of the old pipe on the surface
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1 and protruding from where the replacement occurred. Some of the pieces were

2 nearly pulverized and other pieces were deteriorated and flaking. We were

3 concerned that the old pipe contained asbestos drat could be harmful if it became

4 airborne or was ingested. On March 27, 2007, LOFS hired DLZ Engineering to

5 inspect the site and to test the pieces bfbrOken pipe. After testing the samples of

6 broken pipe, DLZ informed us that the pieces contained 26% and 34% asbestos

7 respecitvely. Attached as Exhibit RC-2 is a copy of the DLZ letter and analysis.

8 According to a U.S. Environmental Protection Agency ("EPA")

9 publication on asbestos containing material (attached as Exhibit RC-3), asbestos

10 presents a significant risk to human health as a result of air emissions. It appears

11 that EPA regulates certain asbestos containing material, depending upon whether

12 the material is "friable," which means it has been deemed to readily release

13 asbestos fibers when damaged or disturbed. If a material is deemed to be a

14 "Regulated Asbestos-Containing Material," EPA has established guidelines for

15 handling and for demolition or reiibifatiorf activities. It appears that certain

16 material can become friable if it is subjected to intense weather conditions such as

17 thunderstonns, high winds, or prolonged exposure to high heat and humidity. I

18 am certainly no expert on this subject, but it appears to me that we should be

19 concerned about broken sewer pipe that was let? exposed over the winter,

20 especially now that the pipe has tested positive for containing asbestos.

21 When asked in discovery what steps it took to prevent human exposure to

22 asbestos as a result of the pipe replacement project, TLU responded that it

23 "expected its contractor to undertake all customary and reasonable measures with

24 respect to asbestos encountered during the course of performing the repair
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1 work." When asked what steps=TLU has taken to eliminate and ameliorate any

2 future human exposure to asbestos as a result of the repair work, TLU responded

3 on April 9, 2007 that it is "not aware of any remaining health hazard relating to

4 that work." (See Exhibit RC-4).
if.

5 I find it amazing that TLU would hire a contractor that apparently had no

6 idea Cr concern for the proper way to handle asbestos containing pipe. What is

7 more concerning is the fact that, even after our residents testified about this

8 concern at the February field hearing in this case, TLU has done norming other

9 than send out a person to pick up the large pieces of exposed, broken pipe. One

10 would think that prudent utility practice would dictate that TLU either do the

11 work themselves in order to control such an important project or employ

12 competent subcontractors. One would also expect a utility of TLU's size to be

13 aware of applicable EPA regulations, and to take every precaution to ensure the

14 health of its customers -... even if a subcontractor was involved. Instead, LOFS has

15 taken the initiative and home the expense of investigating and determining the

16 extent of the health hazards caused by TLU's activities.

17 Water 0ualitv Concerns

Q- WHAT IS THE LAST AREA QFCONCERN THAT YGU CONDEND TLU
HAS FAILED TO ADEQUATELY ADDRESS?

18
19
20
21
22 A, LOFS residents have, for years, endured poor water quality from TLU. A }:

s==
1.:

23 water softener is an absolute necessity for LOFS residents because of the

24 incredibly hard water TLU supplies. Unfortunately, because of the hardness of

25 TLU's water, costly water heaters typically only last three to four years. Shave

26 lived in LOFS for thirteen years and just recently installed my third hot water
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1 heater. I understand that the deterioration of the tank is due to the quality of water

2 supplied by . It seems to me that this not a very long life for a hot water

3 heater. My experience is not unusual in Lakes of the Four Seasons

4 Additionally, as was discu§s8ci at the February Held hearing in this case,

5 the residents are concerned about the existence of harmful substances in the

6 water, including but not limited to E. coli bacteria. Among the requests at die

7 field hearing, and in LOFS's discovery, was a list of the dates when TLU

8 conducted water quality tests for the potable water for LOFS, and for each test,

9 the substance or chemical for which the test was conducted. TLU's data

10 responses only showed that tests were conducted for levels of fluoride, iron, and

11 chlorine. While I am not intimately familiar with all of the testing requirements

12 of the Indiana Department of Environmental Management, I am reasonably

13 certain that testing is required for Myriad of other substances and chemicals.

14 Based on its response, I question w`h¢thetTLU is testing for contaminants that

15 could be harmful to our residents' health.

16 It would appear reasonable to me that if our residents' water rates are

17 going to increase by 45% as TLU requests (not to mention the 9% water rate

18 increase approved in 2004), TLU should be required to implement measures that

19 reduce the water's hardness and am' meliorate the excessive wear and tear on

20 customer's water heaters and to present proof that TLU is testing for and abiding

21 by all state and federal regulations for safe levels of all chemicals, substances and

22 contaminants in the potable water supply.

23
24
25

Q- WHY SHOULD THE COMMISSION CONSIDER THESE CONCERNS AS
PART OF ITS DETERMINATIUNINTHIS CASE?
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1 A. It is my understanding that, like all regulated utilities, TLU is required to

2 provide reasonably adequate and reliable service to its customers. LOFS believes

3 it is fundamentally unfair for its residents to pay higher rates to TLU when TLU is

4 not providing reasonably adequate or reliable service to its customers. This
5

5 conclusion is supported by the fact that in its last two orders adjusting TLU's

6 rates, this Commission considered similar (if not identical) concerns from LOFS

7 residents and ordered TLU to take several steps to improve its service quality. It

8 is significant that many of the senkise quality issues raised by residents in 1991 ,

9 and re-raised in 2004, are still present today.

10
11
12

Q~ HOW SHOULD THE COMMISSION ADDRESS THE CONCERNS YOU
IDENTIFIED ABOVE?

13 recommend that the Commission take one or all of the following actions,

14 and in doing so, condition any rate relief approved in this cause accordingly:

15 • Order TLU to implement a plan within sixty (60) days of the Commission's

16 Order that will eliminate QQ sewer discharges on LOFS property within twelve

17 (12) months, and report to the Commission and the parties to this cause

18 monthly on the status of the plan's implementation until the discharging is

19 corrected. As part of this requirement,¢TLU should be required to identify and

20 report to the Commission why the preventative maintenance program ordered

21 by this Commission in 1991 and the steps taken as a result of the 2004 Order

22 have been unsuccessful in eliminating sewer back~ups and surcharging
i
I

23 manholes. TLU should pay for these costs out of their own pockets and not

2.4 those of LOFS property owners .

25 Because TLU failed to remedy the discharge problem after having over

A.
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1 fifteen (15) years to fix it, in my opinion TLU ought to be fined for every

2 additional future discharge. understand that this Commission may not have

3 the authority to impose such a remedy; In the alterative, I recommend that

4 the Commission either: (1) award TLU an incentive in the form ofan

5 increased annual incremental rate Of return for each of the next three (3) years

6 that TLU's system experiences no sewer discharges, or (2) prohibit TLU from

7 connecting any additional customers until it presents proof to this Commission

8 and the parties that its system experienced no overflows for at least one year.

9 Because of TLU's failure to remedy the problem despite the studies and

10 investment required in its last two (2) rate cases, this time I recommend that

11 die Commission take a more aggressive role in enforcing its requirements so

12 that the sewer discharge issues are actually eliminated. In my opinion, the

Commission should impose a remedy that will produce a solution to these

decade-old sewer discharge problems, rather than a remedy that requires more

investment but fails to cure the problem

Order TLU to remove all present or future unused underground asbestos

containing pipe in a manner d1at.does not create a health hazard, and to

remediate any sites where asbestos-oontaining material is present, consistent

with applicable EPA guidelines

Order TLU and its subcontractors to adhere to all state and federal guidelines

on removal of Transite pipe when they do sewer repairs. A11 sites should be

cleaned up to existing state and federal standards

Order TLU to implement measures that reduce the hardness of TLU's water in

an effort to eliminate excessive wear and tear on customer's water heaters and
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1 submit quarterly reports to the Commission and the parties to this proceeding

2 on the status of TLU's execution of the plan.

3 • Order TLU to present proof, on a quarterly basis, that it is testing for and

4 abiding by all state and federal regulations for safe levels of all chemicals,
I

5 substances and contaminants in the potable water supply.

Q- DOES THIS CONCLUDE YOUR TESTIMONY?
6
7
8
9

1 0
11
1 2

Yes, it does.

884278 1

A.
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:r INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

Wemake Indiana a cleaner, healthier place to live.

Mitchell E. Do/ulrls, Jr
Governor

Tlwmas W. Easterly
Comm issie Cr December 14 2005

100 North Senate Avenue
lndianqmlis, Indiana46204
(3 m 232.8603
lsoe)4s x4027
www.lN§govlidcm

r

VIA CERTIFIED MAIL 7002 0510 0002 5827 3187

Mr. Chris Montgomery
Twin Lakes Utilities
9201 East 123" Avenue
Cronin Point, IN"46307

Re: Inspmuziox; s=;n4um»ary/vimasion' Lauer
Twin'L&k¢s.Uti1itie&
NPDES Permit No !N0037176'
Cfowh Point, Lake County

Dear Mr. Montgomery:

On October 14 and 18, 2005, a representative of the Indiana Department of Environmental
Management Northwest Regional Office. conducted a complaint investigation of Twin Lakes Utilities,
located at Crown Point. Indiana. This inspection was conducted pursuant to IC 13-14-2-2. For your
information, and in accordance with IC 13-14-5, 21 summary of the inspection is provided below:

Type of Inspection : CoMplaint Investigation

Results of Inspection: Violations were observed but corrected during the inspécticn.
Violations were observed .
Violations were observedaud willbe renewed to the Office of
Enforcement.

Over the course of the inspection. it was noted that on October 14, 2005, solids were observed
escaping over clarifier weirs, visibly traveling through the chlorine contactchamber, anil exiting the outfall.
The loss of solids was no longer noted oo October 18, 2005. Theloss of solids was a violation of the
permit, Pm I. A. 2. a.

There were concerns over a film noted in the rweivih-g stream which was vlsiblb from the head of
SLone~Run. near the facility outfall, toapprozdmamely :we ha-ndxaed (2D) yards' downscrqem the film
caught upon a tree in'the stream, The tree had also captured nombiodegradhhle items cbunnonly associated
with sewage. It could not be determined at the time of inspection if the facility was the ézauseof the film or
the ro biodegradable items.

Reryrled Paper 8 An Equal Opponunixy Employer
Please Rerwle as
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II =1.
Mitchell E. Daniels, Jr.
Governor

T/wma: W. Easier-ly
Commissioner

INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT
We make Indiana a cleaner, healthier place to live.

December 14, 2005

100 North Senate Avenue
!ndianap§>lis, lndiana 46204
(317)232.8603
(800)4S1.6027
www. LN2gov/idem

viA. CERTIFIED MAIL 7002 051D 0002 5827 3187

Mr. Chris Montgomery
Twin LakesUtilities
9201 East 123"' Avenue
CrownPoint,I"46307

Inspecigiou .S1;nuntnary/'Violation 'Letter
Twin' Le¢kes:ueilities
NPDES Permit No INU0371763
Crown Point. Lake County

Dear Mr, Montgomery:

On October 14 and 18, 2005, a representative of the Indiana Department of Environmental
Management, Northwest Regional Office, conducted a complaint investigation of Twin Lakes Utilities,
locaLed at Crown Point. Indiana. This inspection was conducted pursuant to XC 13-14-2-2. For your
information, and in accordance with IC 13- l4~5, a summary of the inspection is provided below:

Type of Inspection : X Complain: 1nveS.tigation

Results of inspection: Violations wereobserved but corrected duringthe inspection,
Violations were observed i
Violationswere observedand will be referred nothe Gffice of
Enforcement.

Over the course cf the inspection, it was noted that on Ocnoher 14, 2005, solids were observed
escaping over clarifier weirs, visibly traveling through' the chlorine contactc¥1amber. and exiting the outfall.
The loss of solids was no longer noted Orr October18,2005. Theluss of solids wasaviolation of the
permit, Parr, I. A. Z a. .

There were concerns over a film noted in the receiving stream which was visible from theheztd of
Stony~Run, near the facility outfall, to approximately two hwndned (?J00) yaxris 0o'wnsWm where the film

caught upon a tree in the stream, The tree had also captured non-biodegradable itélirs cbuunoniy associated
with sewage. Itcduldi not bedetewnined at the time of inspeetien if the facility was the K=auseof the film or
the non biodegradable items.

v¢

An Equal Opporuanixy Employer
Please Reryvla as
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Within thirty (30) days of receipt of this later, a written detailed explanation, documenting
compliance with each of the requirements l isted above, must Bo submitted to this office. Failure to respond
adequately to this Violat ion Letter may result in a referral to IDEM's Off ice of Enforcement.  Please direct
any response to this letter and any questions to Nicholas K. Ream at  (219)757-0265.  Thaldc you for your
attention to this matter.

Sincerely ,

R.1ck Ro debus, Inspect ions Sect ion Chief
Compliance Branch
Off ice of  Water Qual i ty
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Regarding the bio-solids escaping over the clammier weirs, this was addressed with
increased RAS xzltes and a thorough cleaning of the clarifiers. As noted iii your lerttelr, this was
addressed before your retmn on 10/18. Ahlzough it could not be detennninésl if the film and non-
biodegredable iremsnotled 'm the stream were from this facility, We will be installing a
newibenftjlzs. iiifthe elilorine eonMaet chamnbeWe no fioattable nuwweniiéis canescape. This
158816 Will"£l§ro tO stnzxpiany tloamliqg firm eseapingtlae.oontastlishalmber.

letter is inresponse to your notiiicattion dated 12/14/05, and is-mmended to sadsty
yourrequirement for a response widen tRlilty (30) days of receipt.

Coz1pora¢e.0ffiees:
2335 Siuli8ears~Road
Ntnstiibmoolc, IL 60062
Pu (847)498.6440
Fax (847)498-2066

Regards,

8;éI$ti9nq11y we .an ezgperb of our sledge to see if
se&e=Haiimg-.i'riWsludge is e 20848198 sludgepro8l3e1r3é. 1

RE; Engpection Sunuatxa1ryNiolall;i1on Letter Twin Lakes Utilities
NPDES #gN0037176

Mr. Nicholas Rmimn -
Indiana Department of Environmental Management
100 N. Senate Avenue
Indiamzlpolis, Indiana46204

Wednesday, January 5, 2006

Deat'Mr. Ream:

Twin Lakes Utilities, Ire.
An affiliate of Utilities, Inc.

Indiiulat()fBa§:
9201 E. I23"' Avenue
Crown Point, nk 46307
pp aw)988-a0ls
Fax (219)98884789
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Anthony R( Fox
Operations Manager - Twin Lakes Utilities
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H l:l1 INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT
Wemake Indiana a cleaner, health ier place to live.

t

Mitchell E. Daniels, Jr.
Govcmor

Wzomas IK Easterly
Commissioner

100 North Senate Avenue
Indianapolis, Indiana 46204
(3 W)232-8603
(800)451-6027
wvnv.IN.gov/idcm

N ovem b er  2 9 ,  2 0 6 6

VIA CERTIFIED MAIL 7002 0510  0003 0 0 2 6  9 3 1 1

Charles Alexander, Area Manager
Twin Lakes Utilities
9201 East 123"' Avenue
Crown Point, IN 46307

Inspection Summaryniolation Letter
Twin LakesUtilities
NPDES Permit Number IN0037176
Crown Point, IN 46307

Dear Mr. Alexander:

On September 1.5 and September 22, 2006, a representative of the Indiana Department of Environmental
Management, Northwest Regional Office, conducted an inspection of Twin Lakes Utilities, located near Crown Point,
Indiana. This inspection was conducted pursuant to IC 13-14-2-2. For your information, and 'm accordance with IC
13-14-5, a summary of the inspection is provided below:

Type of Inspeciiéx X Complaint Investigation

Results of Inspection: Violations were observed but corrected during the inspection
Violations were observed ,
Violations were observed and ii\ be referred to the Office of Enforcement.

A sanitary sewer overflow (SSO) occurred from manhole 307 on September 13, 2006 airer an approximately
four (4) inch rainfall event. The ground impactedby the SSO hadsincebeen cleaned with takes and lime had been
applied. The overflow violated the permit, Part Ii. B, 1. a and 327 IAC 5-2-8(8) for failure to maintain the collection
system. . .

Within thirty (30) days of receipt of this letter, a written detailed explanation, documenting compliance with
each of the requirements listed above, must be submitted to: Indiana Dept. `of Environmental Management, Office of
Water Quality- Mail Code 65-42, 100 Nertli Senate Avenue, Indianapolis, IN 46204-2251. Failure to respond
adequately to this Violation Letter may result in a referral to IDEM's Office of Enforcement. Please direct any
response to this letter and any questions to Nicholas Ream at (219)757~0265. Thank you for your attention to this
matter.

Sincerely,

Dr, J. Robert Simmons
Deputy Director
Northwest Regional Office
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This Is to notify you that on (month, day, year) an inspection or the specified tactility was conducted by the undersigned

representative d the Indiana Department of Environmental Management, Office of aler Quality.

TYPE OF INSPECTION (may include more than one): Complaint (J)
Compliance Evaluation Inspection (C) Mulls-media Screening Evaluation (M)

Reconnaissance Inspection (R) Combined Sewer Overflow Inspection (Y)
Industrial User lrlspecllon (I) Compliance Sampling inspection (S)
Sancta Sewer Overflow Ins Othercolon )
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slake Form 4w989 (Re1 sos)

INDIANA DEPARTMENT OF ENV1RONMEN1AL MANAGEMENT

NpDEspermll#

:M  (DD 3-7 \ ` !b
Facility Type Code
[J 1 = Munldpality
0 3 = Aqrlcullural

@»2 = lndustrylSeml~Publlc
D 4 = Sta\elFederai

Major
E Minor

Ciassmcatlon Per pemlIt

1 .

i :L,: __

i i
8

Compliance Schedules
Pretreatment
Effluent Limits VIo!at!ons
Other:

'These findings are considered preliminary and identify specltlc complIance Issues discovered during the above-noted Inspection that the
deslgnaied agent of IDEM believes may be a vlalallon of a statu!e(s), ru\e(s) or permlt(s) Issued by IDEM.

SINGLE MEDIA INSPECTION:
(5)

(2)

No violations were discovered wllh respect to the particular Items observed during the inspection.
Violations were discovered but corrected during the Inspection. (4)

7 4 Volitions were discovered and require a submittal from you and/or follow-up Inspection by IDEM.
Vlolatlons were discovered and may sublectyou to an appropriate enforcement response.
Addltlonal lnformatlortlrevlew ts required to evaluate overall compliance. (6)
Potential problems were discovered or observed. (3)

(1)

I

!
p .

1
4

D1s!ribu!!on' While - IDEM Public: Fr's; Canavy~ OPPTA (if OPPTA assistance requested); pink - OwnafIA9anl R resen\ativa; Gad - Inspector
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Addlllorlal Comments Regarding Unsatlsfadory Ratings - Including Rule or Per nil Cila\ion(s):
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Comments Regarding Marginal Ratings - Conclusions and Recommendations:

¢ - - nu 83319
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><
Mu!!!-Media Screening (please note that a multi-media screening is not a comprehensive evaluation of the compliance status of the fadlI\y)'

Multi-media screening not conciucled.
No violations were observed during the limited multi-media screening conducted by IDEM.

Polentlal violations were discovered but corrected during the Inspection.

Potentlal problems were discoveredand ma be further investigated.
Pollution Prevention

Pollutlon prevention Is the preferred means of environmental protection in lndlana, The goal of pollution prevention is to promote changes In business and
commercial operation. especlelly manufacturing processes, so that Indiana businesses Increase producttvlty, generate less environmental wastes, reduce their
regulatory responsibilities and become more profitable. Your participation In lndlana's pollutlorl prevention program is entirely voluntary. If you have any
pollution prevention questions, you may contact our Office of pdlutlon Prevention and Technical Assistance (OPPTA) at (317)232.8172 or (B00)988-7901. or
visit OPPTA's Web site at we,ldem. n. ov/opptau'p2/. Would your company like tobe contactedby IDEM's Office of Pollutlon prevention and Technical

Assistance? Yes NoA.
Compliance Assistance

in addition to the compliance asslstanoe offered by IDEM's individual programs, IDEM's Compliance and Technlcal Assistance Program (CTAP) offers tree,
confidential compliance aeslstanoe to regulated entitles, including small businesses and municipalities, throughout lndlane. In the future, If you would like to
request free, confidential compliance assistance, call (317)232-8172 or (800)888-7801, or visit CTAP's Web site at http1 .ldem.lN.govlcmm.

Summary and Correction information

The

23
A summary of vlolallons and concerns noted during the Inspection was verbally communicated to the undersigned representative during the Inspection.
facility should correct any violations noted as soon as possible. Violations ldenllfled and erected during the inspection may still be died as violations.

A written inspection summary will be provided within 45 days. Wrllten report provided at the conclusion of the lnspecllon.
in accordance with IC 13-14»54, matters not evident to IDEM at If upon subsequent review, any changes lo Ills report are
the Ilse of the inspection might note Included in either the deemed necessary, a revised report will be sent to the

verbal or written Inspection summary. subject facility within 45 days,

DEM Representative:
TlmeSignature:

4 wOut: \

Phone Number: Date:

L:/»q)'7'57»oz£¢< 94"L~Ol/
Prlnled Name:

J a w MAL.n ' 'IAA
OwnerlAgentRepresentativeffitle:

Date:Phone Number:Title'Printed Name: Sig I re:
/ / /`8 J/ f azan.Air, ¢.a.a/ 149 5*a~:01£ 1 4 / [ 4 L . I 4 / ¢ ¢ ~ ¢ J ¢ /

For IDEM InternalUse:
For:Director-

Enforcement
her

,A Follow-up
NPDES Permits'as

Section Chief or Regional

%5" O 6

l<3Al\#)pj "bl4§744

Distribution: Whits IDEM pub¥icwl6; canary °pv' (if OPPTA asslslanca requested); Pink - OwnerlAgenl R€5; mauv», Gold - Inspector
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This is to notify you that on " \  / I  §  l o w (month, day, year) an InspectIon of the specifIed fadIIty was conducted by the undersigned

repregentatlve of the Indiana Department of Environmental Management, Office of aler Quattty.

WPE OF INSPECTION (may Induce more than one): Complaint (J)
Compliance Evaluation Inspection (C) Multi»medla Screening Evaluation (M)
Reconnaissance Inspection (R) Combined Sewer Overltow InspectIon (Y)
Industrial User Inspection (I) Compllance Sampling Inspection (S)
Sanlta Sewer Overflow Inspection ) Other

`\'1Ju~J
Name and Location of Faulty inspected:(numben street, city, zip code)

vs wn 448
8.240 2. rM"-l Q

C4/L01/J¢J'i>0v~"'T w 1-lw3o'I
county: LAv<é

Receiving Waters/POTW:
fawr 3rzA-»@4 OF
esw0wr 'Q_,,J

PermitExpirationDate:

5/°3 we
Nams(s) of On-site Representatives:

Qm4fLw<> Au§)€HvJ*>2 1v\»wA<b@y
Tlt£e(s):

A
4 3 5 0 9Phone'

( )Fax:

Ger1iGed Operator:

Am*4*9~*9>>°
Number:

m¢378
Class:

' UI' Time Pan Time

Renewal Eff tl D e :

0
E"""a"2;,"! '3§§ l o l l * Hours perWeek:

4 O

m u
QW.

NoContacted: b Y e s

Name and Address of Responsible Offidaiz (numbe/3 street, city. zip code)

Ave
410307

mAn2L9f'>
1 1 4
<;Qam~>>»n~n',l w

Facliity Design Flow:

\ I D vyv¢ b
I IAreas Evaluate iring Inspection

I(S = Sal ls fado , M = Ma Anal . u = Unsatls!actory, N = Not Evaluated, NA = No! As: Mable)

Classification Per Permit:

V]

W = Indus v 'Semi-Pubilc
4 = State/Fedsval

NPDES Permit#:

I N O 037 I 7 Ca
Facility Type Coda:

1 = Municipality
D a = Agricultural 3/3;EPMa1or

I Mlnor

Title:

»kw» mHvJAe,gvg_ Phones( ')°`t8"5-30
Fax: )(

Receiving Waters Appearance
Efren! Appearance
P e t i t
CSO/SSO (Sewer Overthrow

A) Facility/Slie
Dperallon
Maintenance
Sludge Disposal

s vPrelimina Ins ecti

1\J Self-Monlioring Program
Flow Measurement
Laboratory
RecorddRepons

ILenin Findings*

MANIJ
HN.M

It

Comments Regardlng Unsatisfactory Ratings - lndudlng Rule or Permit Citatlon(s):
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NPDES FACILITY NOTICE OF INSPECTION
State Pom 419a9 (Ra l  ws;

INDIANADEPARTMENT OF ENVIRONMENTAL MANAGEMENT

Compliance Schedules
Pretreatment
Effluent Llmlls vlolallons
Other:

'These findings ate oonsldered preliminary and Idenllfy spednc cornpllance Issues discovered during the above-noted Inspection that \ha
designated agent of IDEM believes may be a vldatlon of a stalule(s), m!e(s) or parm5!(s) Issued by IDEM_

SINGLE MEDIA INSPECTION:
(5)No violations were discovered with respect lo the particular Items observed during the Inspection.

Wolallons were discovered but corrected during the inspection. (4)
Wolallons were discovered and require a submlltal from you and/or follow-up Inspection by IDEM.
Vlolallons were discovered and may subieclyou to an appropriate enforcement response. (1)

Y Q Additional lnformallonlrevlew is required to evaluate overall compliance. (6)
Potential problems were discovered or observed..(3.l

(2)

DisVihutiofiz While - IDEM Public Fila, Ganafy . OPPTA GO DPFTA assfslance requeshad); Pink- OwnerlAgenl Reggsentativei Gold. lnspeciuf
Page 1 of 4



Addltlorsal Comments Regarding Unsallsiactory Rallngs - Including Rule or Permit Gilatlor\(s):

¢¢¢¢¢¢b¢»¢nul¢-9080 qnpun-n»¢¢¢¢¢4 nnqun--¢|1»¢h¢¢b¢¢M CdQD:¢¢_qq9¢¢¢¢¢vw*¢8¢D¢ww¢¢¢ ¢¢¢¢»UQ08899-00¢¢»¢¢¢¢¢¢-h¢»¢¢b¢O¢808 lo00 c089-¢¢¢¢¢¢l4¢¢¢b¢¢¢v¢¢ -nuns:

D 11QQQQUM MQ Prufrx n4»%e1H9.LL;T._,8o7..*.-,,..---..---.....-
*WWQTHE

Comments Regarding Marginal  Ratings - Conduslons and Recommendations:

A c8°*=Q Mn' van<§ naumxf 8=L1€41:JQ A. 660
MKQQMMM- . |M@."@$8¢..&@W . i%8l.9'

uéu/.L'Era A8€94\> 'MQ

Multl-Media Screening (please note that a multi-media screening Is not a comprehensive evaluation of the compliance status of the facllily)'

Multl-media screening not conducted.
? § No violations were observed during !he limited multhmedla screening conducted by IDEM.

Potentialvidatlons were discovered but corrected during the Inspection.

Pdenllal problems were dlsoovered and may be further investigated.

Pollution prevention is the preferred means al environmental protection In Indiana. The goal al pollution prevention Is lo promote changes in business and
commercial operation, especially manufacturing processes, so that lndlana businesses Increase productivity, generate less environmental wastes, reduce their
regulatory responsibilities and become more profitable. Your parllclpatlon tn lndlana's pollution prevention program Is entirely voluntary. If you have any
pollution prevention questlcns, you may contact our office of Pollution Prevenllon and Technical Assistance (OPPTA) at (317)232.8172 or (800)988-7901, or
visit OPPTA's Web site alwww.ldem.lN. ov/oppte/p2l. Would your company like to be contacted by IDEM's Office of Pollution prevenllon and Technical

Assistance? Yes No

in addlllon lo the compliance assistance offered by IDEM's individual programs, IDEM's Cornptlance and Technical Asstslance Program (CTAP) offers tree.
confidential compliance assistance to regulated entitles, Including small businesses and munlolpalltles, throughout Indiana. in the future, If you would like to
request free, contidenllal compliance assistance, call (317)282-8172 or (800)988-7901, or visit CTAP's Web site at hdpd .ldem.lN.wv/cup/.

A summary of violations and concerns noted during the lnspectton was verbally communicated to the undersigned representative during the lnspecllon. The
facility should correct any violations noted as soon as possible. Wolatlons ldentilled and corrected during the Inspection may allll be cited as vldatlons.

p p Written report provided at the conclusion of the Inspection.
If upon subsequent review, any changes lo this report are
deemed necessary, a revised report will be sent to the
subject ladlity within 45 days.

A written Inspection summary will be provided within 45 days.
In accordance with IC 13-14-5~4. matters not evident to IDEM at
the time of the inspection might not be included in ettherthe

verbal or written inspection summary.

TimeDate:phone Number:Printed Name' Signature:

Out:9 / 4 ,0(<,ILL 4  ' r m  w m a '
4

.9• I
Date:Phone Number:Title:tore:S

am M»\.lL»~ 92449-a '  6 2 /9 )  7 8 6 #30/V

C
• c i n  |  I

Prlnled Name'

8 4 1  4 . 44444
FOI!Date:pity Dlredor'9 Enforcement

OtherI / / 5 4 8
D Follow-up
cl NPDES Permits

Section Chief or Region

i

Dlslnbulion' We la - \OEM punnc Rio: Canary OP T 01 OPPTA asslslancs raquasled); Pink 0wlwlAgeM Repusonlilivo; Gad - lnspadnf
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IDEM
INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

OFFICE0F WATER MANAGEMENT
C o m p l a i n t I n v e s t i g a t i o n R e p o r t

100 NDRTH SENATE AVENUE
p. o. BOX 8015
INDIANAPOLIS. IN 46206-6015

Name of Alleged Responsible Party:
TwinLakesUlllllles

Date Reported:
9/13/06 (Io OER), 9/14/05 lo inspector

Address and Directions

9201East 123"' Avenue
Crown Polnh IN 46307

County:
Lake

Recslvlng Streams.

East Branch of -Stony Run

l i s p . ,  x O t h e rReceived by: RRR; RLP, RAC; Cler.;
Specify name of Inspector, Clerical or Other:
SpillUna

Person; ` Internet,Letter;x Phone;Via:
Fax; Referral
Referred by:

Individual; x Anonymous; Public officialComplainant Type~ Report to Complainant?: Yes 181 No

USComplainant's Name'
NA

PhoneNurnber
NA

Address:
NA

City:
NA

Nature of Complaint! Basement Backup; Septic Tank Ponding;Water Pollution; l3_lnpDEs Facility Failure;

Description of complaint-
A SSO is occurring from a manhole

Responsible party: (To be completed by/nspeclor)
Twin Lakes Ufllifies

AddresslLocatlon:
9201 East 12314 Avenue
Crown Pol ff, /N 48307

Cllyi
Crown Pol rt

Response

[31

9/15/06 (vfsi0I. Firs Response Date:

Data:II. lnvesligatlon 9/15L22/06

Date: A. No Action NeededIll. Closed 9/2W06 1. No Problem Observed
2, NPDES Facility Corrected

Phone Number:

B. Referred to Other Agency

Conrad'

10/10/06 torDate:1. ISNL Letterc. Compliance Acllon

2. OATS Referral Data:

#

Dale:D. Enforcemenl Referral

10/10/06IV. Report Sent Date:

(R/10-03)

I

General Inform alon



IDEM
OFFICE OF WATER MANAGEMENT

C o m p l a i n t  I n v e s t i g a t i o n  R e p o r t
PAG E O F

(Complaint: 2 OF Z)

Flndlngs of investigation

Name(s) of individuaI(s) contacted: Title{s):
Phone'
Fax'

(
(

)
)

)
)

Phone:
Fax:

(
(

)
)

Phone:
Fax*

(
(

Nature of problem found during Investigation:

Yes NoSamples taken? YesPictures taken? No

NoYesIs condition a State Water Quailty Violation?

)YesDoes facility discharge wastewater without a valid NPDES permit? No (Permit #1

Yes NoDoes facilltv need an NPDES permit?

Comments I

Name(s) and Signature(s) of lnspector(s)' Date: Ofllceffelephonez

al l Hl lllllll\ l\IIIII\III llllllllllll



INDIANADEPARTMENT OF ENVIRONMENTAL
MANAGEMENT
Indiana Government Center-North
100 N. Senate Ave.
Indianapolis. IN 4e204
Telephone' (817)232-8503 or
Toll Free'1-890451-6027 (wllhln Indiana)
h\1pnlAw1w.IN.uovIlde

. / .
-. ;n2151 .\:--

YES @no.§,l=
4 8

5:1
: 4 . .

: .
T O  .

.
-x

Are there any visible emissions (except steam) from any stack or vent?
If YES, identify process, vent or stack, description of emissions (colon duration,
constant vs. intermittent), time, and weather conditions (e.g. wind direction).

YES

8

5-~

2. . "

iI  .

O n o

Is there any activity generating dust?
If YES, Identify if dust was seen crossing the property lines, identify the source of the
emissions, description of emissions (colon duration, constant vs. intermi!fen0, time,and
weather conditions (e.g. wind direction).

8;2 3>~oYES

Is there any evidence of open burning?
If YES, describe if burning is/is not occurring at the time of the Inspection and describe
materials and amounts burned.

NO4 YES
IA

Are solvent contalner(s) closed when not in use?
If no, describe containers and location (e.g. booth number, department, etc).

NOYES
N/A.

Are fi l ters securely in place when spray booth(s) are in operation?
If no, describe problems with fllters (Ag. no tllfers, sagging fifers, torn, etc) and
describe location or identification of the spray booth (e.g. booth number or department).

MULTIMEDIA SCREENING CHECKLIST:
Air, Water, Industrial Waste, Underground Storage Tanks and
Toxic Release Inventory
StateForm50885 (R2 I 4-05)
INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

Please PrintLegibly or Type

Q€>»J¢\5€, w w w / ' \ '

Facility Name: WIN LAva@ QT! L,\~yl;f ; ; ' ;

Facility Contact: ClA*vfM93 MMW
SIG Codes for Facility (Primary and Others): 4 4 5

Description of Major Processes:

Inspector: la)\<;w Z@l°<v\»~ Date of Inspection: Q/3-L/64

I lllll



Are any industrial process Wastewaters being generated at this facility?
If yEs, specify:
Description of Wastewaters:

2 NOYES

.....-*

_,.,.»¢;¢
. JW-.

. :
-.w.1

3.
-f*?F

Does any process wastewater discharge to a POTW collection system (i.e.
sewelj? `

If YES, specify:
us the facility have a wastewater/industrial user permit?

YES NO

=8

i< 7=.

NOYES
.J\

32

Does the facility have a direct discharge (from industrial process, Industrial
'wastewater treatment or non-contact cooling water) to a receiving water near the
facility?

If YES, specify:
A) Does the facility have a NPDESPermit? YES NO
B) Is the receiving water being impacted (e.g. discoloration of

water/sedimenVsoils, foaming appearance, oily lsheen, solids, floatable, odor
etc.)?

YES NO
UNABLE TO DETERMINE BECAUSE:

If YES, describe the impact:

DOCUMENT WITH A PHGTOGRAPH.

YES4, NO

Was any indication observed that process materials such as cleaners, solvents,
paints, lubricants, etc. are escaping through floor drains?

If YES, specify:
Description of materials:

5
It
4

f 5?

Multimedia Screening Checklist

Y 33394

Ll88"18¢sig m g  8 4 4 4 3  . t ; p t - l e t e
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*Although the actual SIC Code is a four-digit number, Rule 6 regulates the primary category group (i.e., the first two digits of the Sta Code) in many
cases
**OnlY gasoline service stations that act as truck stops or plazas and have on-site vehicle maintenance activities are potentially regulated under
Rule 5.

\4"
In addition to SIC Code designation, several narrative categories of industrial activities are also potentially regulated under Rule 6. These narrative
categories include: (1) hazardous waste treatment, storage, or disposal fadlitles, (2) landfills, land application sites, open dumps, and transfer
stations, (3) steam electric power generating facilities; (4) wastewater treatment plants with a design flow of 1,000,000 gallons per day or more that
are not in an MSG regulated by 327 lAC 15-1 a, and (5) agricultural chemical fertilizer and pesticide distribution facilities meeting certain storage
thresholds and upon referral by the OlSC.

.J2 YES I£'S{_no. 1
159

"Sin: a

D o e s  t h e  f a c i l i t y  h a v e  a n y  o n g o i n g  o r p r o p o s e d  l a n d  d i s t u r b i n g  a c t i v i t i e s  g r e a t e r

t h a n o r  e q u a l  t o  o n e  ( 1 )  a c r e ?
I f  Y E S ,  s p e c i f y :
A )  H a s  t h e  f a c i l i t y  a p p l i e d  f o r  R u l e  s  p e r m i t  c o v e r a g e  u n d e r  3 2 7  l A c  1 5 - 5  ( S t o r m W a t e r
A s s o c i a t e d  l / W f h  C o n s t r u c t i o n  A c t i v i t y ) ? Y E S N O
B )  W e r e  a n y  s i g n s  o f  e r o s i o n  o r  o f f - s i t e  s e d i m e n t a t i o n  i n t o  w a t e r s  o f  t h e  s t a t e  f r o m
c o n s t r u c t i o n  s i t e s  o b s e r v e d ? Y E S N O

Describe the general .appearance (i.e. foam, oily sheen, solids and floatable, color or odor) of any
observed discharge of storm water.

8. LM'

D O C U M E N T  W i T H  A  P H O T O G R A P H

Regulated Industflal A£=tlv§!Y Categories Regulated lndustrja£ As>tlvi. .  CategOries
-S!C  Code* A é t l v i D é s d r l p t l b nslc Cfzit i le* A Q l m t y  D § s c r l p t i o n

33>ox Prima metal lndustries1 0 x x Meta!  mining
34>o< Fabricated metal  produc ts12xox OH.and gas extract ion
3 5 x x Indus t r ia l  machine and equ ipment~14xx Nonmetal l ic  minerals .  except  fuels
36x x Elect ronic  & other elect r ic  equipment2 0 x x Food and k indred produc ts
37XX TranspoNat lon equipment2 1 x x Tobacco products
38x x Instruments and related products22x x Text i le mm products
39x x Miscel laneous manufac tur lnq Indust r ies22»xx Apparel  and other tex t i le products
4 0 x x Railroad transportation2 4 x x Lumber  and wood products
4 1 x x Local & interurban passenger transit2 5 x x Furniture and f ix tures
42x x Trucking and warehousing2 6 x x Paper and al l ied products
4 3 x x Uni ted States  Pos tal  Serv ice27XX Print ing and publ ishing
44>o< Water transportatioN2 8 x x Chemicals and al l ied produc ts
45xox IT r a n ortal lon by  air2 9 x x Pet roleum and coo\  products
5 0 1 5 Motor vehicle parts, used30x x Rubber & miscel laneous plas t ic

n roduc ls
5 0 9 3 Scrap and waste maieriais31x 4 Leather & leather products
5 5 4 1 Gas o l ine  s erv ic e  s t a t ions "32XX Stone, c lay,  and glass products

M u l t i. m e d i a  S c r e e n i n g  C h e c k l i s t

3

i
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»..=>?
\ 413.1. NO. Wes

.

Is the facility's drinking water (drinking wafer; showers, cafeteria, etc.) supplied

by a municipal (public or private) water system?
If YES, then do not Hllout rest of this section.

A) If no, does the facility have its own drinking water stem for employees
' y E s N i n a

S

(dunking wafer; she were; cafeteria, etc.)
B) If.answer to 1.A is YES, is the source of the water supply surface water or
ground water? Surface Ground
Cl If more than 25 employees, verified that they have a PWSID #?

YES NO

:l= .

YES

1U
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&1 :Y
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If the facility is a public water supply and has a PWSID #, is the well head on-

si te?
A) If YES, was the well head area observed? YES NO
B) If answer to 2.A is YES, was the area within a 200-foot radius of the well head free of
visible contamination sources? YES NO
C) If answer to 2.B is no, please describe: dd

DOCUMENT WITH A PHOTOGRAPH

any

YES1
.  :  .
9. t

g \o

Was evidence observed of waste being released to the environment or disposed
on-site? (waste piles, excavations, releases, etc.)

IfYES, please indicate:
A) Nature of evidence:

B) Waste description:

C) Source of the waste:

D) Dimensions of the a.rea:

DOCUMENT WITH A PHOTOGRAPH

<1 YES § § n o

Are there any underground storage tanks on-site that have not been registered
with IDEM and contain petroleum* or a hazardous substance?

If YES, please indicate:
A) How many'?;
B) List material stored in the USTs:

* Tanks storing fuel tor heat'rlg are exempt.

SECTION 7: UNDERGROUND STORAGE TANK OBSERVATIONS
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YES {8 no
1:43-'I

19:84
al5q-

484
Are you currently reporting to the Toxic Release lnventoly (reports due July 1)?

Note: If answer to Question 1 is YES, then do not fin out rest of this section.

YES $40 If answer to Question 1 is NO, then do you have 10 or more employees including
office staff?

If answer to question 2 is YES, then are you a member of any Q; the following Standard Indilstrlal
Classifications?

*"k.»
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Check If
Member
ofslG
Group'

SIC
Category
(2 digit)

Standard Industrial Description Check if
Member
of SIC
Group

sec
Category
(2 digit)

.`~Siéndard Industrial Description

10 Metal Mining 31 Leather and Leather Products

12 Coal Mining 32 Stone; Clay, Glass and Concrete
Products

20 Food and Kindred Products 33 Prima Metal lndustries

i t Tobacco Products a s

C I

Fabricated Metal Products, except
Machinery and Transportation

up ant

22 Textile Mill Products 35 Industrial and Commercial Machinery
and Computer Equipment

23 Apparel and Other Finished Products
made from Fabrics and Other Similar
Materials

ah Electronic and Other Electrical
Equipment and Components

24 Lumber and WoodProducts 37 Transportation Equipment

25 Furniture and Fixtures 38

I

Measuring, Analyzing and Controlling

Instruments; Pholographlc. Medical &

o Goods; Watches. Clock

26 Paper and All ied Products 39 Miscellaneous Manufacturing -
Industries

27 Printing. Publishing, and All led
Products

49 Eléctdc, Gas and Sanitary Service

28 Chemicals and Allied Products 51 Wholesale Trade-Non-durable Goods
29 Petroleum Refining and Related

Industries (Coal Pwuducfs)
73 -Business Sefvloes

30 Rubber and Miscellaneous Plastics
Products

NA None of the Above

Muitlmedia Screening Checklist
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*EE o M g let-hot comlgjeteg
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Note: if answer to Question 1 Is NO and YES to Questions 2 and 3, please forward a copy of completed multimedia
Inspection form to OPPTA
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i» INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

We make Indiana a cleaner, healfhierplace to live.
3
1
I
l
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8

A/Hlchell E Daniels, Jr.
Govemor

771omas W. Easterly
Commissioner March. 14 ,2007

100 North Senate Avenue
Indianapolis, Indiana 46284
(3 I7)232-8603
(800)451-6027
www.{N.gov/idem

r~:~»

VIACERTIFIEDMAIL 7002 0510 0003 8209 1299

Charles Alexander, Area Manager
Twin Lakes Utilities
9201 East. 123"' Avenue
Crown Point, IN 46307v

;

;

Re; Insane /Violation Letter

xi
1
I

f
Ffiwu Point. IN 46307

Dear Mr. Alexander:
' 7
' Q

I4. \
_1 On January 24, 2007, a representative of the Indiana Department of Environmental Management, Northwest

Regional Office, conducted an inspection of Twin Lakes Utilities, located near Crown Point, Indiana. This inspection
was conducted pursuant to IC 13-14-2-2. For your information, and in accordance with IC 13-14-5, a summary of the
inspection is provided below;r

1

L

J'

Type of Inspection: X Complaint Investigation

\

3
Z

a Results of Inspe.ction: Violations were observed but corrected during the inspection
Violations were observed
Violations were observed and will be referred to the Gffice of Enforcement.

LJ.;

. 3. I
_ 3;

A sanitary sewer overflow (SSO) occurred behind 2095 Hidden Valley into Big Bass Lake on January 9,
2007. The ground impacted by the SSO had since been applied with lime and cleaned with rakes. The loss of sewage
into the environment was a violah'on of the penni, PaN u. B. l. a and 327 IAC 5-2-8(8) for failure to maintain the
collection system.

E

i

1
J

l
;

.Within thirty (30) days of receipt of this letter, a written detailed explanation, documenting compliance with
each of the requirements listed above, must be submitted to: Indiana Dept. of Environmental Management, Office of
Water Quality - Mail Code 65-42, 100 North Senate Averse, Indianapolis, IN 46204-2251. Failure to respond
adequately to this Violation Letter may result in a referral to IDEM's Office of Enforcement. Please direct any
response to this letter and any questions to Nicholas Ream at (219)757- 265. Thank you for your attention to this
matter.

iI
1

l . . . \ SI car Ly \
dif

2 '
> .

\

f
J. Robert Simmons
Deputy Director
Northwest Regional Office

IRS/ukr

)

Recycled Paper ® An Equal Opportunity Employer Please Recycle 63
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Complalnt (J)
MultI-medla Screenlng Evaluatlon (M)
Combined Sewer Overflow Inspection (Y)
Compliance Sampling Inspection (S)

Other

T s is lo 0o¢ify you that on I  I 7 / 4  I O ' I (month, day, year) an Inspecllon of the specified facltity was conducted By the undersigned

representallve of the Indiana Department of Environmental Management, Office of Water Quality.

TYPE OF INSPECTION (may Include more than one):

_ Compliance Evaluation Inspection (G)
_vi Reconnaissance Inspection (R)

Industrial User inspection (I)
Sancta Sewer Overflow inspection (V)

UY1 ì 6a V216
.14 49397

Name an ocaiion of Facility lnspeciedzfnurraben street, clay, zip code)
T o : L14r\¢%'> 9 . 5

c a m

www 170944 .. . . . . .
. . . " . . *, . . . .

!
. .. s

. . . . .. .. . . . .

Reca!vlngWalerslPOTW'
Q M E Q M M 4 ?
§ s u n W o w

PermitExplralionDate:

3/3l/68
Name(s) of On-Site Representatives: Tl0e(s):

w¢v!Z=6.l9 Aw/l8»J€£9'¢€'»2 .̀_.
Phone: ( )

Fax: )(
Certified Operator'

l>wJ<~4WY@7"
Numbs ( Class:

J N &Full Time 0 Part Time

IRenewal Effective

G Q

Expiration Date:

Lm I30/0`8'

Hour pa4u'»3"*=

ms

Facility Design Flow:

Name and Address~of Res able OMctal: (number street, did, zip code)

1'2J5*'*- i e .
Cl»\1MLLV85

Q z o l  we '
0£aw,J 9\?0nu<\- uJ 44,907

>llcable)
Areas Evaluated

(S = Satlsfacto . M = Marglnal, .u = Unsatlsfa

Phone: ( )

Fax: )(

Title:

\ A (A K
0 NoConiactedz

Ictor~. N = Nat Evaluated, NA = Not

fees

QBReceiving Waters Ap earn
Effluent Appearer
Permit
CSO/SSO Sewer Overitow)•

9
Faculty/Slie
Operatlnn
Maintenance
Sludge Dis oralI

|Prelimina Inspects

AJ Self-Monitoring PrOgram
Flow Measurement
Laboratory
ReoordslReports

l.Lenin Fi r  din s*

N
AJ M k

" J

M
H rd

NN

g rdlng Unsatisfactory Ratings ... Including Rule or Permit Cl!ailon(s):

L1°4\4§1- --M 6 3 .-A-uz1%M

I1 4 8 8M - ---» -€5W*Y}~----AK
- - - --- 3;_-.-_---

\IN_ --_"0>"U<¥E---3 3 1 0 9 9

;85£44:Q3®

-L -

I -.1. -\n@

2 9 4 4 Awe \[#\xL1?% _

T836 LE i><\(\Qvfyv\¢:>~ <99 "ws
>

W E A
3 8 9 7 4 48- ---b*f1P¢-~-- -_- - -1:-Q .--

v , . 4 M.I ' Gr ' s  L 1  I

\\(oO@_a\]<r»m§ <@t8%> 0836 .

-_28@=m8-,, .\:@--....Y8£ -: h----~

a - w  < 8 \ » ? = @ » 3 t @ 8 <9 C2>2e=@@5 W w:

Q ~~ r-RMA T

N P D E S  F A C IL IW  N O T IC E  O F  IN S P E C T IO N
stale Form47989 (RE I sos)

INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

NPDES Permit # ClassMcaUon Per Permit

IN /9 O " 4 \7 l a
Facility Type Code
D 'I = Munldpallty
0 3 : Aqrlcullural

822 = Industry semi~publlc
U 4 = S!atelFederal

8DMa}or
D Minor

8
Compllanne Schedules
Pretreatment
Effluent Limits Vlolaftons

Other:

*These fmdlngs are considered pretlmlnary and Identify specific compliance Issues discovered during the above-noted Inspection that The
designated agent of IDEM believes may be a violation of a stalula(s), rule(s) or permlt(s) Issued by IDEM.

SINGLE MEDIA INSPECTION:

(5)No vldatlons ware discovered with respect to the parttcuiar Items observed during the tnspactlon.
Volitions were discovered but corrected during the Inspection. (4)
Violations were dtscovared and require a submittal from you andlor follow-up Inspection by IDEM.
Vlolatlons were discovered and may subject you to an appropriate enforcement response. (1 )
Addltlonal information/revlew Is required to evaluate ave rat! compliance. (6)
Potential problems were discovered or observed. (3)

(2)

Dl=trihu'6on~ White -\DEM Public Him; canals- OPPTA G(OPPTA assistance raquBs\ed)I Pink- OwnerIAgenl nubia; GaM - lnspecior

Page 1 of



Addltlonal Comments Regarding Unsatlsfabtouy Ratings - including Rule or Permit Cltation(s):

"¢-*_*_*8___$_**__** **¢_*__**_** 9 _** ¢ - - ¢€IQ1 QQQ IFW - 84§ I - 8Q_I¢*

b¢¢»¢c»¢»- --¢»¢¢»¢»¢¢¢¢¢¢¢¢-u---9:¢»5¢h\» ¢h¢¢¢l¢0u¢¢¢¢

----¢»¢¢¢uipu"»1»9-QwQQGIQWQWQpu°l**¢1»¢U¢¢¢V4I¢"°*¢¢D¢¢¢* 1-m-1l -gn-¢l¢¢q¢¢a»an-¢q»¢1»¢noon¢¢¢¢ll¢h¢¢¢¢¢llbb¢¢¢¢\¢¢¢H\l

Oihddiviiinnhgpu-uuundniq egg'-nun-qp--¢¢-»¢¢¢¢o¢9¢¢¢¢¢¢¢»»-auQ-¢¢1»¢»¢¢¢o¢¢»»I\¢Q¢¢»\"»¢¢»¢\»lW1»I»¢ nr-t»qq¢¢¢bqh»Q¢¢» nqwpwwwnun:uv-au!-999919991QQ--¢v»vw»¢¢¢¢¢°¢*°***

Dsvwnw ¢¢»-¢¢b¢-¢¢»¢DQQOUQDDDcQII ¢¢¢OD¢¢l»¢¢¢¢¢¢¢ ¢¢¢¢»Q¢¢00910IuQQwoQQQQIQwwuQuuDwuwDir-Q-¢v¢W¢9¢¢'¢¢*¢*¢¢¢*¢' P ' P ' * * ' * * " * ' * ° ' * * * * " "

qg¢¢upQ-Qpquuiuq-¢1ll»-¢»¢0¢vanl¢ulnll¢¢¢¢!¢¢»¢l» UQQQQQWQWQQDDD-99008

"3-0Cl%5
-4 949129L94/;,

Q Q ¢ -Q DO

Comments Re ardlng Marginal Ratings - Conclusions and Recommendallo :

9194.
uv:accom-¢o-¢-»-Qn-¢¢¢¢¢¢0¢¢¢»¢¢¢9ll¢¢»Q-in-100994090080»¢l¢Qln¢¢0I¢¢¢¢¢DI¢¢"'0099Q-Q-q-ana-90-d-¢¢¢»¢¢¢q¢»¢»¢¢¢¢¢¢¢¢o»»-Qian§¢¢¢¢¢¢»¢¢¢¢»¢¢¢»¢»¢¢¢

¢¢¢¢q»-ug'-¢--:qw-nag,¢¢¢.,-¢-mn-aaron-q-¢-npppn--qu-¢¢»q-¢»--vunu--¢¢¢-0-¢¢»¢¢u¢¢ua--¢¢¢¢¢-¢»»¢-¢»¢»¢»¢on-Q99-¢¢l4¢¢l¢I¥¢l¢¢'¢¢*

nnu-pnqpq-»¢¢¢¢h¢¢¢¢¢¢¢¢B¢¢¢¢¢ 09948-QQQIUQQQUQQWWDQWQQWQOOC on-9994 Dhanqs-w----uuvdsn-QuQQQQ D90¢¢*B¢¢8¢¢98899¢¢¢ull¢8Qb¢¢D¢¢»U¢-¢¢q¢_l¢¢-¢¢¢¢¢¢¢¢ D¢¢¢¢l¢l¢¢

¢»»¢¢¢¢¢¢¢¢¢h¢¢¢qhdQ08QQQoDmQ¢¢¢¢¢9400044-94094Quaurn!DQD890DDQ09449din:¢¢¢¢¢¢¢¢¢Q¢»¢0999!Qh¢¢q-000990980Q

Multi-Media Screenln (please note that a multI.medla screening Is not a comprehensive evaluation of the compliance status al the facility)°
9 3 1 Multi-media screening not conducted.

No violations were observed during the llmlled multI»medla screening conducted by IDEM.
Potential vlolallons were discovered but corrected during the Inspection.

. Potentlal problems were discovered ant! may be further investigated.

A

Pollution prevention Is the preferred means of environmental protection In lndlana. The goal of pollution prevention Is to promote changes in business and
cornrnerdal operation, especially manufacturing processes, so that lndlane businesses Increase productivity, generate less environmental wastes. reduce their
regulatory responsibilities and become more profitable. Your participation in lndlana's poltutlon prevention program is entirety voluntary, If you have any
pollution prevention questions, you may contact our Ohlce of Pollution Prevention and Technical Assistance (OPPTA) at (317)232-8172 or (soo)988-7901, or
visit OPPTA's Web e wwwJdem.lN.govloppta/p2l. Would your company like to be unladed by IDEM's Office of Pollution Prevention and Teclmlcal
Asslstance? Yes No

Compliance Assistance
in addition to the comptlance assistance offered by thEM's lndllvldual progtarns, iDEm's Compliance and Technical Asslslance Program (CTAP) odets free.
confldenttal compliance assistance to regulated entitles, Including small businesses and munldpalitles, throughout lndlana. In the future, ll you would like to
request free. conlldenllal compliance assistance, call (317)232.8172 or (800)988-7901 , or visit CTAP's Web site at wJ . ldemlN.9v lcmpl.

Summary and Correct ion lntormalion

24°

A summary of violations and conoems noted duding the Inspection was verbally communicated lo the underSigned representative during the lnspMon. The
faoluty should correct any violations noted as soon as possible. Wdatlons ldentilled and erected during the Inspection may still be oiled as vtolallons.

Awrltten Inspection summary will be provided wllhln45 days. Written report provided al the conduslon of the inspection.
In accordance with IC 18»14»5~4, matters not evldenl to IDEM al ff upon subsequent review, any changes to this report are
the time of the Inspection might not be lncklded In either the deemed necessary, a revised report wm be sent to the
verbal or written tnspedlon summary. subject laclltty wtthln45 days.

IDEM Representative:
TimeDate: .Printed Name' Slgnature:

\»

Out :e-4 144\1 \
Il I  e .

//
Date'

I/407

Phone Number:

M5751-0z¢¢§ \)L~\ /07
4 . . . Phone Number:

m- 88401 K

_c Q, u .

iiTC'ì ; A(
or IDEM Internal Use:

I I Date:Section Chief or Reglonai e _Ly Dlreciorz
A 0 Enforcement

Other4

Follow-up
NPDES Permits3 66 07

in

Disulbuliow White- IDEM Public Flo; Canary - OPPTN ifloppTA asslstahca oqossneuy; Pink . OwnerlAawt Re psoniailvo; Gard - lnspedoc

Page 2 of
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ENGINEERS ARCHITECTS SClBI~lTlS'TS

PLANNERS I  SURVEYGRS

n

Dear Mr. Cleveland:

April to, 2007

Mr. Cletvelangi Wt# fax: 2.19-"988;3§40) _
Lakes of the Four Sés3on$ Pxopextyilwrfers Assocfiatiern .
lO48 n. Lakeslxarc Diiire
Crown p¢>in¢, IN- 46307.

LOFS pop

.F\pR~2a-2139?

Asbestos Pipe'Smnnpling..
Lake. of the'FQur Seasons .
DLZ p1n6wt No..0264-2043-70

a Z

15:58 182 INDIQN9 LLC

2199963843

219 845 175584584576

Q4/32)/Q7 IDS: 83pm

p. Q1/B8

p . @o4~

if

W

:

I

r

s
5

= . 3

Steve Winters (IDEM Asbestos Building Inspmm No. 19Q628Q76), an 'Indiana Depamnam of
Environmental Management (IDEM) Accredited Asbestos Building Inspector and employee at DLZ
Indiana, LIL' (DLZ) was dn'-site at the Lake of Four SeaSons on Match 27, 2007. DLZ was iniinurmed
that the sanitary line located lox;g~Pikiohurst. Strut .was .xcqentlyrepliced and that the old sanitary line
was believed to hire consisted of an asbestos containing transits A rsprvsontalive from the
Lek: of Four Scascmis, Ron Bstweli, the: they believed theasbestos containing Transite pipe
was not removed butbzoloen-up and;comminglod~ in with the backfill used for the new line.

t

DLZ observed multiple pieces of the piping that were protruding thieugh the sudilne in the backfill area.
"in addition. sevcrd test pits were- excavaied in the sanitary sewer baekiili areal A piece of the tramslre
piping was uncovered npginoximately six to eight inches blow the- suifhce in enc of the test pits. DLZ
collected a sample from two separate pieces of p}ipin.g and submitfedthe sanuples to ACM Engineering
.& Environmental Sen/ices fol' analysis. The njesults of the analysis iizdicated that the samples contain
26% and 34% asbestos. .

l 8
= 3

i
: . I

A copy of the laboratory analytical results is attached.

.If you have any guesiibngs, plcaae Jinee tocontacl viii Dffice.

8

. Sincerely,

v

g

1

;L2z:nnwAnA 1381? .

=Anthony I. IQ$nning; RE.
'Project Manager

x

cc:

L ; ;

WM]
Steve Winters
Fi la

' M:1lwql\DQ64\4042Np&lledllB51 akhemus pipeR2ll07-04-20.pclevdand m_pbgl.dtI¢

r..

]';
I

3
7m'I lndian.apol\s Blvd.. Hammond, Indiana 46324 t219) an5.1750

With Offices Throughout The Midwest
.www.dlz.corh̀  .

FAX <249) 845-'1755
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AIIALYSIS iF SUSPECT Asqmsfros GONTAIIIING
B'UIL:DING l4ATER14*3-8

no wnuwa, LLC
2211EAST. Jnrrlsnson BLVD.
s@vrrH BEND, ntmA1rA 46615

LDGATION:

Act nsnanmnsxanie as 1s1nimonsm1r'rAL  ̀snnvxcss
PRO\ll¢C'l*#: 1214-1 .

LAKE OF FOUR SEASON

. 'DATE OF REPDRT:

, APRIL 11, :z007»  .

l

PREPARED BY:
I

ACM Enrenimnnnm a ENVIRONMIEWTAL SERVICES
v . 26598 U.S. 20 WET

SOUTH BED, IN 46628
r

LABCGDI8: 101977
I

E

FOR:

I



94/30/87 85:83pm P | aweLoFt POA

QPR-28-2987 15:51

2199983848

182 XNDIQNFI LLC 219 845 175584594576 P.El3/Q8

\

11HIROI1~0C'l'ION: . .
In April 2007, ACM Engineering 8s Enviromzxental Scwiws received bulk samp1c$ of suspect
aubcmbga containing building matcxiad Srozm DLZ Indiana, LLC.. These are to be aanalyaacdby
ACM Engineaing 8s Envixcmanqxtal Services far possible asbestos content. .

THE n8seoazn
The attached quasntiiies the fibrous xn),a.temiaIs found in each samplasubnnittcd for
analysis. A complete fibrous analysis of samples is given four each sample fnllurwed by a
breakdown analysis cf any sub-samplcls for hetexogmeous matedal. .

IZ
l£8

The irs colwnnn la the client sample ideutiiic18tion.

The second column is thelaboratory sample number. The Iabuxwatury number far the overall
sample augalyais is a xxwuabczr. The 1abm'Btcu)\' numbcx followed 'by a letter dgfsigmaticn
(A,B,C. etc.) indicates a sub-sample anadyeails. '

The third column is due aaaqnplez idcniiiicstion.whichindicates whither the sample la
homogeneousor heterogeneous, -the cola: of the sample, and the physical descriptiexi
(cementitipus iibroue, cloth, é:tc) . .

¢

The fourth cblurmz °mtiicates :pk types and percentages ad' asbestos identified in the aauunple
or snxh-sample. .

To: EMI column iudicames the types and perceNtages of non~ash(esnns identified in the saxupie
or sub-sample.

The sintiih ooluznzi indicates the types and .peréexxiages of n=on-»asbgstos, non~ibxv.>us xnateariaeil
in; the sample or sub~sample. ' .

The:seventh column indicates the types.and pcs'¢¢:n1mages ofnon-asbestos fibrous :material in
.the sample or sub ample, F`i5mcwla matniial Will :infnleceswamily meal 100% of the sample.

To.ere will be dashes (~~-) hi e=a\ch column when notlznizng is detected.

'£!Q!2= - , .
All analyses and quamilicatioups are pasrfozrimed in aruxordance with the U.s..Environmen1:a1
Protection Agency's "Method for the Detlmrnadxnatsion of A~sb<=staa in Bulk Building Matexieds",
EpA.;soo/R-sm116. . . .

The method utilizes atereoscopipad exauminafion of the bulk saunnrples, as wen as utilizing the
polarized light microscope and the central atop dispersion staining mcthcd. .

i .

If applicable, please be advised Welt tlui Steaweo Saope/PI.~Isd nmethada have linnitaiions
regarding Hoop' tile analysis for asbestos content. Histonicalily, the production of floor tile has

analysis may pro duce ihcunect results for task of Milnor tile which
for asbestos. . .

uududei the minions of aalieatna 'mho euln:m'moa~eopi¢= porticos. Thcxrefore, dais method M
produce n 1(&va Ending

i

l

|

l

1
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PAGE Hz

Gross samples are ewamnuldned under  a 10X or  20X ster eoscope wher e homogenei ty
Qneed for  sub-samples),  texture and /or  anny  o ther  d i s t i ngu ish ing charaxmc r ie t i c s  are
de t e rm i ned- .

Sub-sainples ar e pr epar ed i f  needed.  Any i ibr nus mater ial  is mounted in high
dispersion oil  far  furdler  microscope examination uti l iz i1n8 polar ized l ight micxuscopy,
Any possible asbestos &lb®rs are analyzed for  morphology, color  and pleoehroism,
index of refraction parallel god perpeandirsulaw to elongation., hi1'e£ringenoc, extinction
character istic and sign of elongation, and any other  disdnguislnuing chararztcr istics .

obser ved ,

i i.

To determine the rer liraetive index, the cenUnall  .stop # t=Li=1in8 method is used,
as wel l  as  matching wi th : re4iralc t , ive index Q33 and using light matcluziuug the sodium D
line wavelength. Identification of 1i0@1;a.s'bcstQa.. s pec ies  i s  l es s  r i go rous ,  as  t hey  me d
s ec ondary  i n t e res t . . , '

The pea:v8¢1at;ag¢ of aisiaesuus mud other fibrous 1n8r€u<ials are than daernzined accdrdihg
to sample area coverage any! The mum of quaiiicacblon is Eng peraenr [1%).
The ahvve is recorded.  on the laboratory analysis sheet and maintained for  three years.

Thy; error 'mvolvedfcsr reported pxércentages of i§l:wn.ous'ia 100% axvnr fur 1 % t o  5 % ,  5 0 %
ex rdr  f `6 r . 5%  to  20% ,  and 25%  er ror  f o r  20%  to  t oo% .  A l l  pwc c z z tagc s  wi l l  he  x epox ted
i n  a  range  i nd i c a t i ng e r ro r  o r  a  s i ngl e  v a l ue ,  i n  wh i c h  c as e  t he  abov e  e r ro r  s hou l d  he
a p p l i e d .  Wh e n  t h e  v a l u e .  1 % or gfeazter  la repaired this indicates asbestos is present tn
the sample_ ` .

A S B E S T Q S  ¢ : r n x $ a c : 1 ; m x z A n 6 m .
The féatuxes  of  the anx ious  £oi 'xds  of  asboétos  are as  fol lows '

CI11% Y$OTII.E= T h i e u  s u m . a n d  b e r  b u n d l e s with both stmrlat ight  and wavy sections,
The ends of bundles tend m be facagvwd. Sign of clongazion is positive, retfxractivt i n d i c e s
are 1 .493-1.560 (a lpha)  and~1.66s -1. v1 '7 'ggwmm),  and h i rM ixmgeurzoe o i 0 - 0 0 9 - 0 , 0 16 .

. I r is  cam'monly  referred to as blue'  a¢sh¢ast9s. .

S t ra i gh t  t h i n  s i ngl e  E be r t :  and  bwnd l ea  o f  s uc h  i i ba r s us ua i l y  w i t h  c l ean l y
broken ends on individual  §'b4rs»,  positive sign of elongaiiun,  rdractivc indicia of
1_653-1.696 (a lpha) and 1.655- 1.729 (gauuumal, and bixefxi lumgence of 0 . 020~D. 033 .
Miners e x h i b i t  p a r a l l e l  e x i i n c i i a n .

H

G R O W ¢ E O L I T §:. Sipuihgur in zmpsrpholng to amoqite, but is distinguished by x1ega&ve..
aigx of e1onga6on, blue no blue-gems. p1¢:oc&1roic coloration, reiracdve indices of 1-654~.
1.701 (alpha) and 1.668~1.71'7-lgaancunma),  ad birdicingen¢c'of 0.009-0.016.  I t la
conannonly referred to as blue asbestos.

A n r u o : p m q . r r s : 1I1Q¥ph°1°€3f to aauoaite, but has re&ac¢ivc inndiccs of
1596-1.652 (alpha}~ and.  1.615-1.675 (gaanunnua),  anthophy l i te f ibers  show par8Ll lc1
ex t i nc t i on  M d  pos i t i v e  s i gn  o f  e l onga t i on . ' . I

|.
:
:

\
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'I`REJlI¢)141TEl4CT'N'°'l4'!l3. sERn§:§~ .. :
Transparent, elongated furrowed prisms, usually with in:ven, jagged ends and
s,mooth sides; with oblique (0-20 kicgrée) to paradlsl extixxcizioxm and positive elongation:
rairactive indices are 1.599-1.668 (alphajand 1.622~1.688 (ganmnnnal) and bilreiitingence
is 0;02b-0,02s. . i

1

snow nm~1¢iv1~Ioir: . . .
Samples will be retained for 6 hioxitha unless othexvrise instructed. After this pezrioci,
thy:.sample¢(s) will be disposed of app1*opn'ately. Upon written request, the Samples will
be returned by mail or delivery for a nominal fee to cover postage and handling. There
Would be no charge for samples picked-up at ACM Eugimwirls 8: Environmental
Services. .

nnwugsxon AND nEco1au 4uous= . . - , .
In nu:der` to reduce the risk of introduéizig asbestos fibers into the air, care should be
talmelu. not to disturb theahbpstoa containing building materials. lf rcgxcvanxioax
`d4mo1ition or other activities might disturb known asbestos containing 'building
materials, a reputable asbéatos consultant should be contacted to help effectively

. design and implement. an asbesfus management program..

Rapoft. preparuby: Patrick T. Emma

| t

>

ACM E®18i==1*=¢l't====s baEaozvironnxental Suuvices
Plésideht/GEO

r

4
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Analysis of Suspnect Asbqstqs QqmfafninqBuildlnq. Mater1l§I$

CIJENT: AnAL'mc.nL METHOD' EPA/e004R~9al11aDLZ rOSANA
2211 EASTJEFFERSQN
SOUTH BEND. INDIANA4561 s NVLMP LABcoins #2 101977

MATRDCI BULKCLIEHT PRWECT'

DATE OF SAMPLE:

SAMPLE SITE:

DATE DF ANALYSES: QM1 nor

LAKE OF FOUR sEAson

03/27/07

UILKEOF FOLPR $E!§QN ACM WHOJECT #I 12141

bLIE14T
SAmp1i£
NUMBER

Lzll\B
SAU»PLE
NUMBER

NONFIB
non
ACBM

FIB
man
Adam

-iv-rwHA4/$;1 0765478

HA-1/sg.. 07/5479

SAMPLE Iusn'm=lcAT1can

GRAY Fsanous MATERIAL

GRAY FIEHROUGMATERIML

ASBEST CELL

28980 . - -

28%C

B%QR

»-Inns

74%

68%

/IIOROSCOPISTZ

ACM £NGINEERlNG 8 ENVIRONMENTAL SERVICE3 28595 US to WEST, SOUTH BEND. INDIAnA 48828
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Asbestos
88. 1°iw¢t*f-=x'*

Sewing Alabama, Florida, Georgia, Kentucky, Mississippi, Norlh Carolina, South Carolina,
Tennessee

Contact Us I Print Version Search:1

EPA Home> Region 4> _/al[>Asbestos> ASBESTOS/NESHAP REGULATED ASBESTOS
CONTAINING MATERIALS GUIDANCE

ASBESTOSINESHAP REGULATED
ASBESTOS CONTAINING MATERIALS

GUIDANCE

1. INTRODUCTION:

Section 112 of the Clean Air Act (CAA) requires EPA to develop emission
standards for hazardous air pollutants. In response to this section the
Environmental Protection Agency (EPA) published a list of hazardous air pollutants
and promulgated the "National Emission Standards for Hazardous Air
Pollutants" (NESHAP) regulations. Since asbestos presents a significant risk to
human health as a result of air emissions from one or more source categories, it is
therefore considered a hazardous air pollutant. The Asbestos NESHAP (40 CFR
61, Subpart M) addresses milling, manufacturing and fabricating operations,
demolition and renovation activities, waste disposal issues, active and inactive
waste disposal sites and asbestos conversion processes.

In the initial Asbestos NESHAP rule promulgated in 1973, a distinction was made
between building materials that would readily release asbestos fibers when
damaged or disturbed and those materials that were unlikely to result in significant
fiber release. The terms "friable" and non-friable" were used to make this
distinction. EPA has since determined that, if severely damaged, otherwise non-
friable materials can release significant amounts of asbestos fibers.

Friable asbestos-containing material (ACM), is defined by the Asbestos NESHAP,
as any material containing more than one percent (1%) asbestos as determined
using the method specified in Appendix A, Subpart F, 40 CFR Part 763, Section 1,
Polarized Light Microscopy (pM), that, when dry, can be crumbled, pulverized or
reduced to powder by hand pressure. (Sec. 6t.141)`

Non-friable ACM is any material containing more than one percent (1 %) asbestos
as determined using the method specified in Appendix A, Subpart F, 40 CFR Part
763, .
crumbled, pulverized, or reduced to powder by hand pressure. EPA also defines
two categories of non-friable ACM, Category I and Category ll non-friable ACM,
which are described later in this guidance.

Section 1, Polarized Light Microscopy (pM), that, when dry, cannot be

"Regulated Asbestos-Containing Material" (RACM) is (a) friable asbestos material,
(b) Category I non-friable ACM that has become friable, (c) Category I non-friable
ACM that will be or has been subjected to sanding, grinding, cutting or abrading, or
(d) Category ll non-friable ACM that has a high probability of becoming or has
become crumbled, pulverized, or reduced to powder by the forces expected to act
on the material in the course of demolition or renovation operations.

The purpose of this document is to assist asbestos inspectors and the regulated

05/03/2007
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ASBESTOS/NESHAP REGULATED ASBESTOS CONTAINING MATERIALS GUID... Page 2 Of 7

community in determining whether or not a material is RACM and thus subject to
the Asbestos NESHAP.

The recommendations made in this guidance are solely recommendations. They
are not the exclusive means of complying with the Asbestos NESHAP
requirements. Following these recommendations is not a guarantee against
findings of violation, The EPA intends for owners operators to be reasonably certain
whether or not they are subject'to the NESHAP. in the end, if a question arises,
determinations of whether asbestos containing materials are regulated by the
Asbestos NESHAP are made by EPA inspectors on site.

2. FRIABLE ASBESTOS-CONTAINING MATERIALS:

Due to their high tensile strength, incombustibility, corrosion and friction resistance
and other properties, such as acoustical and thermal insulation abilities, asbestos
fibers have been incorporated into over thirty-six hundred (3600) commercial
products. Thermal system, fireproofing and acoustical insulation materials have
been used extensively in the construction industry.

Thermal system applications include steam or hot water pipe coverings and thermal
block insulation found on boilers and hot water tanks. Fireproofing insulation may
be found on building structural beams and decking. Acoustical insulation
(soundproofing) commonly has been applied as a troweled-on plaster in school and
office building stairwells and hallways. Unfortunately, with time and exposure to
damaging forces (e.g., severe weather, chemicals, mechanical forces, etc.), many
asbestos-containing materials may become crumbled, pulverized or reduced to
powder, thereby releasing asbestos fibers, or may deteriorate to the extent that
they may release fibers if disturbed. Since inhalation of asbestos fibers has been
linked to the developmentof respiratory and other diseases, any material which is
friable, or has a high probability of releasing fibers, must be handled in accordance
with the Asbestos NESHAP,, ;

The following work practice should be followed whenever demolition/renovation
activities involving RACM occur:

notify EPA of intention to demolish/renovate,

remove all RACM from a facility being demolished or renovated before any
disruptive activity begins or before access to the material is precluded, .

keep RACM adequately wet before, during, and after removal operations,

conduct demolition/renovation activities in a manNer which produces no visible
emissions to the outside air, and

handle and dispose of all RACM in an approved manner.

3. non-friable ASBESTOS-CONTAINING MATERIALS:

Because of the resilient nature of asbestos, it is used in materials exposed to a
wide variety of stressful environments. These environments can cause the
deterioration of binding materials and cause non-friable materials to become friable.
For example, asbestos-cOntaining packings and gaskets (Category I non-friable
ACM) used in thermal systems may be found in poor condition as a result of the
heat they have encountered. In petrochemical handling facilities, which may have
miles of transfer pipes and fittings which contain asbestos gaskets and/or packings,
profound degradation of the ACM may occur due to exposure to organic-based

05/03/2007
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liquids and gases or to corrosive agents used to chemically clean these lines.

When non-friabie ACM is subjected to intense mechanical forces, such as those
encountered during demolition or renovation, it can be crumbled, pulverized, or
reduced to powder, and thereby release asbestos fibers. When non-friable
materials are damaged or are likely to become damaged during such activities,
they must be handled in accordance with the Asbestos NESHAP.

There are two categories of non-friable materials: Category I non-friable ACM and
Category ll non-friable ACM.

CATEGORY I non-friable ACM

Category I non-friable ACM is any asbestos-containing packing, gasket, resilient
floor covering or asphalt roofing product which contains more than one percent
(1%) asbestos as determined using polarized light microscopy (PLM) according to
the method specified in Appendix A, Subpart F, 40 CFR Part 763. (Sec. 491.1411

Category I non-friable ACM must be inspected and tested for friability if it is in poor
condition before demolition cOdetermine whether or not it is subject to the Asbestos
NESHAP. If the ACM is friable, it must be handled in accordance with the
NESHAP. Asbestos-containing packings, gaskets, resilient floor coverings and
asphalt roofing materials must be removed before demolition only if they are in poor
condition and are friable. `

The Asbestos NESHAP further requires that if a facility is demolished by intentional
burning, all of the facility's ACM, including Category I and ll non-friable ACM, be
considered RACM and be removed prior to burning (Sec, 61.145(c)(10)).
Additionally, if Category l or Category ii non-friable ACM is to be sanded, ground,
cut, or abraded, the material is considered RACM and the owner or operator must
abide by the following (Sec. 61 .145(C)(1 )):

(i) Adequately wet the material during the sanding, grinding, cutting or abrading
operations;

(ii) comply with the requirements of 61 .145(c)(3)(i) if wetting would unavoidably
damage equipment or present a safety hazard,

(iii) Handle asbestos material produced by the sanding, grinding, cutting, or
abrading, as asbestos-containing waste material subject to the waste handling and
collection provisions of SectiOn 61.150.

1 I

CATEGORY ll non-friable A6M

Category ll non-friable ACM is any material, excluding Category I non-friable ACM,
containing more than one percent (1%) asbestos as determined using polarized
tight microscopy according to the methods specified in Appendix A, Subpart F, 40
CFR Part 763 that, when dry, cannot be crumbled, pulverized, or reduced to
powder by hand pressure. (Sec. 61.141)

Category ll non-friable ACMs (cement siding, Transite board shingles, etc.)
subjected to intense weather conditions such as thunderstorms, high winds or
prolonged exposure to high heat and humidity may become "weathered" to a point
where they become friable.

The following table lists examples and other relevant information about Category I
and Category ll non-friable ACM.

05/03/2007
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TABLE 1. non-friable ASBESTOS PRODUCTS

I

E
!
3
33
!
2E
i

8

From EPA Guidance entitled "Guidance for Controlling Asbestos- Containing
Materials in Buildings" (Purple Book), appendix A, Page A~1, EPA 560/5-85-024.

Except for the following, Section 61 .145(c) of the Asbestos NESHAP requires that
each owner or operator of a demolition or renovation activity involving RACM
remove all such material from a facility being demolished or renovated before any
activity begins that would break up, dislodge, or similarly disturb the material or
preclude access to the material for subsequent removal.

ACM need not be removed before demolition if it:

(i) Is a Category I non-friable ACM that is not friable.

(ii) Is on a facility component that is encased in concrete or other similarly hard
material and is adequately wet whenever exposed during demolition.

05/03/2007
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(iii) Was not accessible for testing and therefore was not discovered until after
demolition began and, as a result of the demolition, cannot be safely removed. If
not removed for safety reasons, the exposed RACM and any asbestos-
contaminated debris must be treated as asbestos-containing waste material and
kept adequately wet at at all times until disposed of.

(iv) Is a Category ll non-friable ACM and the probability is low that the material will
become crumbled, pulverized, or reduced to powder during demolition.

4. INSPECTION PROCEDURES TO DETERMINE THE POTENTIAL FOR FIBER
RELEASE FROM non-friable ASBESTOS-CONTAINING MATERIALS:

Members of the regulated community (i.e. abatement contractors, industrial
hygienists, building owners & operators, etc.) should become familiar with these
procedures as they are designed to enhance compliance with the AsbeStos
NESHAP.

GENERAL INSPECTION PROCEDURES

1. Identify all non-friable suspect:t:AcM and determine whether it is Category I or ll.

2. If it is Category I non-friable RACM:

Is it in "poor condition?" [Is the binding of the ACM losing its integrity? Is the ACM
peeling, cracking, or crumbling? (Remember, friable ACM may not appear in poor
condition.)]

Is it friable?

,.. Collect a piece of dry ACM and seal it in a transparent, reclosable sample bag.

- Apply hand pressure and observe if the ACM falls apart to the extent that it is
crumbled, pulverized, or reduced to powder. Does it occur suddenly, all at once?

Send representative samples of the RACM to an analytical laboratory which is
able to test them for the presence of asbestos according to the methods specified
in 40 CFR Part 763 Subpart F,'Appendix A.

- Ask the owner/operator if any ACM or RACM has been sampled and analyzed. If
so, determine where the samples Were taken and ask if the methods of
demolition/renovation were considered when assessing the fiber release potential
of the material. Will it or has it been subjected to sanding, grinding, cutting or
abrading?

3. If it is Category ll non~friable ACM;

- Has the material been crumbled, pulverized or reduced to powder or is there a
high probability that it with be crumbled, pulverized or reduced to powder during the
demolition/renovation operations, thus rendering the material friable and subject to
the Asbestos NESHAP?

- If Category ll non-friable ACM has been or will be crumbled, pulverized, or
reduced to powder by demolition or renovation forces, take representative samples
and send them to a laboratory to test for the presence of asbestos according to the
method specified in 40 CFR Part 763, Subpart F, Appendix A.

05/03/2007
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\ 5. SPECIFIC INSPECTION PROCEDURES:

CATEGORY I non-friable ACM

Packings and Gaskets

These materials are often very difficult to find because they are usually placed
inside ovens, doors, pipes, boilers, etc. Often a packing or gasket is discovered
during a stripping or demolition activity. For example, some boilers have an
asbestos containing paraffin wax packing between the steam lines that travel
between the mud and fire boxes. The paraffin binding of the packing may
decompose due to the high temperatures, and render the packing friable. Observe
all of the packing and note areas that are in poor condition. Packings in poor
condition appear dry and discolored, and fibers may be visible.

A representative piece.of asbestos-containing packing material (in good or poor
condition) should be removed with a utility knife and sealed in a transparent,
reclosable bag. Apply hand pressure to the packing in the sample bag to determine
if any portion is crumbled, pulverized or reduced to powder. If the material simply
deforms, but does not crumble or reduces to a powder, then the material is
considered non-friable.

Resilient Floor Covering

There is a wide variety of resilient floor covering applications that contain asbestos.
The most common are linoleum flooring and vinyl asbestos tile (VAT). VAT is most
commonly found in either a 9"x9" or a 12"x12" square size. The 9"x9" VATs are
normally found in older buildings because they were manufactured earlier than the
12"x12" VAT's, however, floor tile sizes and resilient floor covering applications vary
greatly since many buildings have been re-tiled several times.

1

In order to determine if a resilient floor covering is in poor condition look for
sections or tiles which are cracked or peeling to the extent that they are crumbled.
Floor coverings in poor condition can often be found near doorways or
loading staging areas where the tioor has sustained a lot of stress and traffic. If the
floor covering is in poor condition, collect a small representative sample and seal it
in a transparent, sample bag. Hand pressure should be applied to determine if the
material can be crumbled, pulverized, or reduced to powder. If it can, the material is
considered friable. Resilient floor covering that will be or has been sanded, ground
or abraded is subject to the Asbestos NESHAP.

Asphalt Roo17ng Products

Asbestos-containing roofing felts have been widely used in "built-up" roofs. Built-up
roofing was used on flat surfaces and consists of alternating layers of roofing felt
and asphalt. The roofing felt consists of asbestos paper saturated and coated with
asphalt. Asphalt-asbestos roofing products made from roofing felt coated with
asphalt were reportedly used on residential structures for only a short time (1971-
1974).

To determine if an asphalt roofing product is covered by the Asbestos NESHAP,
examine the RACM to spot any areas where the material is in poor condition and
friable.

If possible, sample areas where fibers can be seen protruding from the matrix of
the asphalt. The sample should be sealed into a transparent, reclosable sample
bag and hand pressure applied to see if the sample can be crumbled, pulverized, or
reduced to powder.

05/03/2007
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Asbestos Cement Pipe and Sheet Products

Asbestos-cement (A-C) pipe has been widely used for water and sewer mains and
occasionally used as electrical conduits, drainage pipe, and vent pipes. A-C sheet,
manufactured in flat or corrugated panels and shingles (Transite board), has been
used primarily for roofing and siding, but also for cooling tower fill sheets, canal
bulkheads, laboratory tables, and electrical switching gear panels. If these ACM are
crumbled, pulverized or reduced to a powder, they are friable and thus covered by
the Asbestos NESHAP. Broken edges of these material typically are friable. The
fractured surface should be rubbed to see if it produces powder.

CATEGORY ll non-friable ACM

If Category H non-friable ACM has not Crumbled, been pulverized or reduced to
powder and will not become.so during the course of demolitionlreraovation
operations, it is considered non-friable and therefore is not subject to Asbestos
NESHAP. However, if during the demolition or renovation activity it becomes
crumbled, pulverized or reduced-to Powder, it is covered by the Asbestos NESHAP.

9
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TWIN LAKES UTILITIES, INC.
CAUSE no. 43128

LOFS Data Request Set No. 1

Request 1 -10

What steps, if any, has Twin Lakes Utilities taken to eliminate and ameliorate any
future human exposure to asbestos as a result of the repair work referenced at
pages FH28-29 of the transcript to the public field hearing conducted in this
cause on February 6, 2007?

Response:

Since the removal and replacement of the old piping during the course of the
referenced repair work, and subsequent clean-up of the site, Twin Lakes Utilities
is not aware of any remaining health hazard relating to that work.

Prepared by:

Responding V\htness(es): Chris Montgomery

1



TWIN LAKES UTILITIES, INC.
CAUSE NO. 43128

LOFS Data Request Set No. 1

Request 1-11

Is Twin Lakes Utilities willing to reimburse the Lakes of the Four Seasons for the
fish it kills caused by sewage discharges into the subdivision's lakes during the
past three years? If the response is no, please explain why not.

Response:

TLU objects to this request on the ground that it assumes fish have been killed
because of sewer discharges from TLU. Without waiving its objection, TLU
further responds that fish kills may occur as a result of a variety of factors.

Prepared by;

Responding Witness(es):

Date of Request: 3/15/2007 Due Date: 3/26/2007

3
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STATE OF INDIANA

INDIANA UTILITY REGULATORY COMMISSION

CAUSE no. 42488

IN THE MATTER OF THE PETITION
OF TWIN LAKES UTILITIES, INC. FOR
AN INCREASE IN ITS RATES AND
CHARGES FOR WATER AND WASTEWATER
UTILITY SERVICE RENDERED BY IT APPROVED: M981 2084

BY THE commlsslon
Larry S. Landis, Commissioner
Gregory S. Colton, Administrative Law Judge

On July 29, 2003, Twin Lakes Utilities, Inc. ("Twin Lakes") filed its petition initiating
this cause in which it seeks Commission approval of an increase in its water and sewer rates
The presiding officers convened a prehearing conference and preliminary hearing, September 10
2003, at which Twin Lakes and counsel for the Indiana Office of Utility Consumer Counselor
("OUCC") appeared. Also at the prehearing conference, the presiding officers granted a petition
to intervene filed by the Lakes of the Four Seasons Property Owners Association ("Intervenor")
On September 17, 2003, we issued our Prehearing Conference Order

On September 29, 2003. Twin Lakes preliled its testimony and exhibits constituting its
case-in-chief and a motion to clarify or amend our Prehearing Conference Order. Additional
briefing by all parties ensued, and on November 14, "003, Twin Lakes and the OUCC filed a
Joint Motion to Amend Prehearing Conference Order. The Intervenor opposed the joint motion
and on November "6, 2003, the presiding officers vacated the procedural schedule and ordered
the parties to appear at a hearing held on December 17, 2003. at which all parties appeared and
presented testimony on an appropriate cut-off date for Twin Lakes' accounting, engineering and
rate base evidence. On December "3, 2003, we issued our Second Prehearing Conference Order
granting in part that motion, and pursuant to that order, Twin Lakes filed supplemental direct
testimony on December 30, 2003. The OUCC and Intervenor filed responsive testimony on
January 20, 2004, to which Twin Lakes filed rebuttal testimony, February 3, 2004

Pursuant to notice duly given and published, the presiding officers conducted a field
hearing at the Jerry Ross Elementary School in Crown Point, at 6:00 p.m. CST, February 12
2004, at which the parties and members of the public appeared. The OUCC offered several
exhibits at the field hearing, and additionally was granted leave to late file additional field
hearing exhibits that the OUCC might subsequently receive from members of the public. These
exhibits were tiled on February 19, 2004

At the March 4, 2004. evidentiary hearing, Twin Lakes, the OUCC and the Intervenor
announced their resolution of all issues in this case and offered into evidence as Joint Ex. No. 1



their settlement agreement and supporting schedules ("Settlement Agreement").I Pursuant to
the Settlement Agreement, all of the testimony and exhibits that had been profiled was admitted
into the record, without objection, and each party waived its right to cross-examine witnesses.
Twin Lakes' Director of Regulatory Accounting, Steven M. Lubertozzi, testified in support of the
Settlement Agreement, and at the request of the Presiding Officers, agreed to late-tile an exhibit
describing Twin Lakes' compliance with certain aspects of this Commission's 1991 order in
Cause No. 39050, which exhibit was filed on March 12, 2004.

Having considered the evidence and the governing law, we now find that:

1. Notice and Jurisdiction. Notice of the tiling of Twin Lakes' petition as well as
of each of this Commission's hearings was given as required by law. This Commission
authorized Twin Lakes to provide water and sewer service by orders in Cause Nos. 33766, issued
February 18, 1975 and 35611, issued May 18, 1979. Twin Lakes is a public utility as defined by
LC. 8-1-2-l(a)(2) and (a)(3), and we have continuing jurisdiction over the rates Twin Lakes may
charge for its utility service. I.C. 8-1-2-61. Accordingly, we have jurisdiction over both Twin
Lakes and the subject matter of its petition .

2. Petitioner's Characteristics. Twin Lakes provides water and sewer disposal
service to approximately 3,000 customers within a rural area straddling the Lake and Porter
County line. Most of Twin Lakes' customers are residential and located within the Lakes of the
Four Seasons development. Twin Lakes is a subsidiary of Util ities, Inc., which also owns
several other utilities nationwide, including two others in Indiana: Lincoln Utilities. Inc. and
Water Service Company of Indiana.

3. Relief Requested and Prefiled Testimonv. This Commission last established
base rates for Twin Lakes water service in our order in Cause No. 39573, issued March 10, 1993
(" 1993 Order"), and for sewer service in our order in Cause No. 39050, issued April 17, 1991
("199l Order"). Twin Lakes alleges that the revenue it receives as a result of these rates is no
longer adequate to cover its operating costs and provide it with a reasonable return on its
investment in its utility facilities. According to the testimony retiled by Twin Lakes' witnesses.
Petitioner should be allowed to increase its water rates by 16.03% and its sewer rates by 48.34%.
The only other party to profile evidence as to the adequacy of Twin Lakes' current rates, the
OUCC, agreed that the current rates are inadequate, but disagreed that the amount of the increase
sought by Twin Lakes was warranted. Instead, the OUCC's witnesses proposed increases of
6.43% and 32.33% for water and sewer service, respectively. The Intervenor raised concerns
that related only to the quality of the services provided by Twin Lakes.

4. Settlement Agreement. In compromise of their various positions, the parties
offered their Settlement Agreement, which resolved all issues in this Cause. A copy of  the
Settlement Agreement is attached to this order. The parties also jointly filed their proposed form
of final order on March 11. 2004, and requested its adoption. For the reasons set forth below, we
find that the Settlement Agreement is in the public interest and should be approved.

I Joint Exhibit 1, introduced into the record at the hearing, contained a number of handwritten corrections. Later
that same day, the parties jointly filed a corrected copy with original signatures, requesting that it be substituted
for the marked-up copy. The corrected copy, marked Joint Replacement Exhibit I, is attached to this Order.



a. Test Year. As approved in our Second Prehearing Conference Order, the
Settlement Agreement reflects the parties' use of a cut-off date for determining Twin Lakes' rate
base of October 31, 2003, and a test year ending December 31,2002, with adjustments reflecting
changes in Twin Lakes' operations in 2003 that are fixed, known and measurable.

b. Rate Base. The parties agreed to an original cost less depreciation rate base for
each utility, which they agreed is $1.736,901 on the water side and $5.771,557 on the sewer side.

c. Cost of Capital. There was no disagreement among the parties in their retiled
testimony that Twin Lakes cost of long-term debt is 7.24%, or that such debt comprised 59.76%
of Twin Lakes' capital structure. Compare Schedule 1, Page 1 of 18 from Petitioner's Exhibit
PMA-1 to Schedule 5 of the OUCC's Exhibit No. l. The Settlement Agreement reflects the
parties' compromise that Twin Lakes' cost of common equity is l0.25%, resulting in the
following weighted cost of capital to be used in this case for rate making purposes:

Class of Capital
CommonEquity
Long-TermDebt

Percent of total
40.24%
59.76%
100%

Cost
10.25%
7.24%

Weighted Cost
4. 12%
4.33%
8.45%

d. Approved Return. We find that the Settlement Agreement as respects Twin
Lakes' rate base, cost of capital and return is reasonable and should be adopted by the
Commission. Specifically, we find that Twin Lakes should be authorized to earn an 8.45%
return on its original cost, depreciated of (1) water utility rate base of $1,736,901 and (2) sewer
utility rate base of $5,771,557. The operating income we approve is $146,768 in the case of the
Twin Lakes water utility and $487,697 in the case of the Twin Lakes sewer utility.

e. Revenue Adjustments Under Current Rates. As shown in Settlement Schedule 7
of the parties' settlement, the parties agreed that Twin Lakes' test year revenues under current
rates should be increased by four adjustments. First, they agreed upon a customer normalization
increase of $21,497 for the water utility and $37,954 for the sewer utility. Second, they agreed
to add $10,034 to water revenues and 814,061 to sewer revenues for customer growth, exclusive
of the new school in Twin Lakes' service territory, from the end of the test year through the rate
base cut-off of October 31, 2003. Third, revenue from the aforementioned new school was
accounted for by adding $2,897.33 to water revenues and $5,794 .66 to sewer revenues. Finally,
the parties agreed upon an adjustment for commercial sewer revenue of $1 ,866.

f. Expense Adjustments. The six-page Schedule 8 of the parties' Settlement
Agreement contains the details for 14 proposed adjustments to Twin Lakes' operations and
maintenance expenses during the test year. These 14 categories included wages, payroll tax.
employee benefits. employee education, employment finder fees. insurance, non-recumlng
expenses. depreciation, utility receipts and federal and state income taxes, and customer
normalization.

g. Rate Case Expense. The parties agreed to a three-year amortization of Twin
Lakes' rate case expenses in this cause. Noting their intent that Twin Lakes recover the entire



amount of its rate case expense, but no more. the parties agreed that in the event Twin Lakes
does not commence a rate proceeding with respect to its water and sewer rates within three years
after the effective date of our final order in this Cause, Twin Lakes will file an amended rate
schedule designed to decrease its water revenues by $10,370 and its sewer revenues by $10,226.
We find this term of the parties' Settlement Agreement is reasonable, and that Twin Lakes should
comply with this term.

h. Return Under Current Rates. Having accepted the foregoing revenue and expense
adjustments as reasonable, we find that Twin Lakes, under its current rates, is not eating an
adequate return on its original cost water and sewer utility rate bases. We find that, as set forth
in the Settlement Agreement. Twin Lakes should be allowed to increase its water rates by
$68,429 and its sewer rates by $414,286. The resulting rates as agreed upon in the Settlement
Agreement, reflecting a 9.07% increase in water rates and a 40.89% increase in sewer rates, are
supported by the evidence and reasonable.

5. Service Qualitv Issues. At the field hearing, nine customers offered verbal
testimony critical of aspects of Twin Lakes' service since its last rate cases. Some of these
customers, as well as other customers, also submitted written and/or visual evidence describing
discharges of untreated sewage that have been ongoing since the last rate case, including pictures
which the customer claimed represented instances of discharges into the Intervenor's lakes. They
described discharge events, most or all of which apparently predate installation of a new sewer
force main in August. 2003. Other concerns included odor problems. All of these concerns in
addition to the concerns about the proper restoration of areas disturbed during Twin Lakes 2003
force main project were referenced in the Intervenor's profiled testimony.

Paragraphs 6 through 9 of the Settlement Agreement reflect the parties' resolution of the
Intervenor's issues. Of greatest concern to the Commission and the Intervenor, as well as to
Twin Lakes and the OUCC, have been past instances of sewer discharges within the Lakes of the
Four Seasons subdivision. Twin Lakes' installation of a new sewer force main in August. 2003.
is anticipated to signif icantly reduce if not eliminate such discharges, As the Settlement
Agreement evidences, Twin Lakes has committed to invest a total of at least $500,000 in the
aggregate over the period 2003-2007 to further diagnose and remediate residual instances of
inflow and infiltration ("I&I") into its sewer system, as warranted. Included in this amount are
the costs of certain projects estimated to total $225,000, which are already in progress. The
Settlement Agreement provides additional detail about Petitioner's investment commitment. As
part of its program to reduce inflow and infiltration (I&I), Twin Lakes recently re-lined a section
of the sewer main to provide further relief to those customers who have been most impacted by
sewer discharges. Twin Lakes further committed to reporting quarterly to this Commission as
well as to the OUCC and Intervenor its progress addressing I&I.

We find the parties' proposed resolution of the Intervenor's service quality concerns to be
reasonable. and that Twin Lakes should f i le a quarterly report with this Commission's
Gas/Water/Sewer Division setting forth the steps taken to address I&I pursuant to paragraphs 6
and 7 of the Settlement Agreement. Such reports should also be served on the OUCC and the
Intervenor, and should continue through the fourth quarter of 2007.



The Commission takes favorable notice of Petitioner's commitments intended to address
I&I problems and improve service levels, and ro provide the Commission and OUCC periodic
reports, as set forth in the Settlement Agreement. At the same time, the Commission also notes
that testimony at the f ield hearing seems to indicate a lack of awareness by the uti l i ty's
customers of the grievance and complaint mechanisms available to them, and suboptimal
handling of customer complaints. Therefore, in addition to the reporting commitments stipulated
in the Settlement Agreement, the Commission directs Petitioner to provide all customers with a
printed notice ("Notice"), in the form of a statement insert or freestanding communication
delivered individually by mail to each customer of record. This Notice shall be written in plain
language and be subject to prior approval by Commission staff. Said Notice shall include a
complete description of Petitioner's own procedures and standards for handling of customer
inquiries and complaints, including any opportunities for appeal available to customers if
Petitioner's initial response is deemed unsatisfactory. This Notice shall also include brief
background information on the OUCC and the Commission, as well as information on how to
contact either or both organizations after having contacted Petitioner and in the event a customer
feels that Petitioner has been unresponsive in handling a complaint or inquiry. The toil-free
telephone numbers of both organizations shall be included, and displayed prominently so that
they stand out visually from the text of the Notice.

We find that Petitioner should provide such notice to its customers at least annually. and
should also provide evidence of that fact to the Commission. Petitioner should distribute the first
such annual notice within ninety (90) days of the date of this Order.

Finally, Petitioner is directed to continue reporting to the Consumer Affairs division the
receipt and disposition of customer complaints on a quarterly basis through the fourth quarter of
2007, and thereafter to annually file a report on customer complaints, pursuant to 170 lAC 8.5-2-
5(d)-

6. Compliance with 1991 Order. Ordering paragraphs 4 through 7 of the 1991
Order (Cause No. 39050) contained certain conditions. At the evidentiary hearing in the instant
Cause, the Presiding Officers noted that the passage of time had made confirmation of Twin
Lakes' compliance with those conditions problematic, but requested Twin Lakes to check its
records to try to determine whether it had made a good faith effort to comply with those
conditions.

As we have already found in Finding Paragraph 8, on page 6, of our 1993 Order, Twin
Lakes had "complied with the relevant ordering paragraphs in our Order in Cause No. 39050" as
of the date of that Order. These relevant paragraphs included our order that Twin Lakes 1) file
with the Commission the annual reports of customer complaints as well as quarterly reports of
customer complaints and their disposition, 2) submit to the Commission, the OUCC and the
Intervenor plans and a timetable to rectify water pressure problems, and 3) implement a meter
testing program. We have no basis in the instant proceeding for revisiting these findings from ll
years ago.

A fourth condition not covered in our 1993 Order, contained in ordering paragraph 6 of
the 1991 Order, directed Twin Lakes Io submit to the Commission, the OUCC and the Intervenor



an engineering study of its sewer system within one year of the date of the 1991 Order. Twin
Lakes' late-tiled exhibit requested by the Presiding Officers included a copy of the engineering
study performed in compliance with the aforementioned condition from our 1991 Order. We are
therefore satisfied that Twin Lakes complied with that term of the 1991 Order.

IT Is, THEREFORE, ORDERED BY THE INDIANA UTILITY REGULATORY
COMMISSION that:

l . The parties' Settlement Agreement attached hereto is approved in all respects,
with the clarif ication that with regard to future use, citation, or precedent of the Settlement
Agreement, we find that our approval of the terms of the Settlement Agreement should be
construed in a manner consistent with our finding in In Re Richmond Power & Light, Cause No .
40434, dated March 19, 1997.

2. Twin Lakes shall be allowed to increase its water rates by 9.07% on an across-
the-board basis and its residential sewer rates by 40.89%. Twin Lakes commercial sewer rates
shall continue to be based on water consumption. Petitioner shall tile with the Gas/Water/Sewer
Division of the Commission new schedules of rates and charges before placing in effect the rate
increase authorized herein, which schedules, when approved by the Gas/Water/Sewer Division.
shall be effective and shall cancel all previously approved schedules of rates and charges.

3. Twin Lakes shall tile quarterly reports with this Commission's GasfWater/Sewet'
Division within 30 days of the end of each calendar quarter through 2007 concerning its inflow
and infiltration program, and should serve copies of such reports on the OUCC and Intervenor.

4. Twin Lakes shall comply with Finding Paragraph No. 4.g. of this Order and the
related provision of the Settlement Agreement, which may require Petitioner to tile an amended
rate schedule under certain circumstances.

5. Twin Lakes shall distribute to its customers the annual Notice required in Finding
Paragraph No. 5, and shall annually f i le with the Commission, the OUCC and Intervenor
evidence of continuing compliance with the requirement.

6. Twin Lakes shall submit quarterly summaries of consumer complaints with the
Commissionls Consumer Affairs Division, as directed in Finding Paragraph No. 5.

This Order shall be effective on and after the date of its approval.

MCCARTY. HADLEY AND RIPLEY CONCURs LANDIS AND ZIEGNER ABSENT:
APPROVED:

3 1 2mn4

I hereby certify that the above is a true and
C f r d d

MAR

or rec o p  o he er as approve

Nan Man

7.

Secret to the mission
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STATE OF INDIANA
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INDIANA UTILITY REGULATORY COMMISSION INDIANA UT\L\TY

REGULATORY COMM\SSlON

IN THE MATTER OF THE PETITION
OF TWIN LAKES UTILITIES, mc. FOR
AN INCREASE IN ITS RATES AND
CHARGES FOR WATER AND WASTEWATER )
UTILITY SERVICE RENDERED BY IT

CAUSE no. 42488

SUBMISSION OF SETTLEMENT AGREEMENT AS REPLACEMENT FOR
SETTLEMENT AGREEMENT FILED EARLIER TODAY

At the evidentiary hearing this morning, all parties to this cause sponsored Joint

Exhibit 1. consisting of their Settlement Agreement and accompanying Appendix A containing

water and sewer schedules, which joint exhibit was admitted into the record. The document

submitted contained various hand-written edits initialed by each party's counsel. These same

parties now file the attached clean copy of their Settlement Agreement in which each of the

hand-written edits has been made

It is the intention of the parties that the attached clean copy of the Settlement

Agreement serve as a replacement for Joint Exhibit 1. The text of the attached clean copy

including the schedules_ is, with one exception, identical to the document admitted as Joint

Exhibit l. The one exception concerns a minor alteration of the language at the end of the first

sentence of paragraph number 6 and at the beginning of the second sentence of that same

paragraph. which alteration had been previously agreed to by the petitioner and intervenor and in

which the Office of Utility Consumer Counselor acquiesces
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Respectfully submitted

INDIANA OFFICE OF UTILITY CONSUMER
COUNSELOR

By /
\-/g3 i81 M. Le ay, Att'y 22184-49

Assistant Consumer CoUnselor
Ind. Office fUtility Consumer Counselor
100 North Senate Avenue. Room N-50l
Indianapolis, Indiana 46204~22l 5
(317) 233-3237

TWIN LAKES UTILITIES. INC

By /D/, 4
Fred E. S/zhlegel, Att'y No. 185-49
Clayton QMiller, Att'y No, 17466-49
Bad<er & Daniels
300 North Meridian Street. Suite 2700
Indianapolis, Indiana 46204
(317) 237-0300

LAKES OF THE FOUR SEASONS PROPERTY
OWNER'S ASSOCIATION

By
Nikki G. SHoultz, Alt'y N 6509-41
J. Christopher Janek_ Att'y No. 18499-49
Bose McKinney & Evans, LLP
2700 First Indiana Plaza
135 North Pennsylvania Street
Indianapolis, Indiana 46204
(317) 684-5000
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STATE OF INDIANA

INDIANA UTILITY REGULATORY COMMISSION

IN THE MATTER OF THE PETITION )
OF TWIN LAKES UT1UT1ES, INC. FOR )
AN INCREASE IN ITS RATES AND )
CHARGES FOR WATER AND WASTEWATER )
UTILITY SERVICE RENDERED BY IT )

CAUSE no. 42488

SETTLEMENT AGREEMENT

The undersigned parties ("Parties"), in compromise and settlement of the issues in

this Cause, enter into this settlement agreement ("Sett}ement"). pursuant to which they agree that:

Water Utility Income under Current Rates. In the test year, Petitioner,

under current rates and after proforma adjustments, had total water utility operating revenue of

$757,200. operation and maintenance expense of $407,'/40, IURC fee expense of $78 property

tax expense of $126,783, depreciation expense of $83,972. utility receipts tax expense of

$10,558 and federal and state income tax expense of$15,767 and 55,33 l, respectively, for total

proforma operating expenses of $650,93" and net operating income of $106_268, as shown in the

workpapers attached hereto as Appendix A,

"I
I-I4 Increase Authorized. Petitioner should be authorized to revise its water

utility rate-s to produce $146,768 of net operating income, which will require $68,429 al'

additional water utility operating revenues over test year proforma revenues, a 9.07% increase in

revenues. The increase, computed as shown in Appendix A, is based on an original cost

depreciated water utility rate base of$l,736,90l and a rate ofretum of 8.45%, reflecting a

10.25% cost of equity and a 7.24% cost of long teml debt. The $40,500 difference between

proforma net operating income under present rates of $106,268 and Petitioner's authorized

operating income of $146.768 was converted to a revenue increase by using a revenue

1
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conversion factor of 16896, as shown on Sch. IW of Appendix A. The water rate increase

authorized should be across the board by an equal percentage to all customers.

3. Sewer Utilitv Revenue and Expense under Current Rates. In the test year,

Petitioner, under current rates and after protbrma adjustments, had sewer utility Qperating

revenue of $1 ,055,488, operation and maintenance expense of $454,583, IURC fee expense of

$1 ,I09, property tax expense of $125,02l, depreciation expense of$222834, utility receipts tax

of$l4,72l and federal and state income tax expense of $(4,970) and $21 S, respectively, for total

operating expense oF$8l3,013 and net operating income of`$242.475, as shown in Appendix A.

Increase Authorized. Petitioner should be authorized to revise its sewer

roles to produce $487,697 of net operating income, which will require $414,286 of additional

sewer utility operating revenues over test year revenues, a 40.89% increase in residential

revenues and a 39.39% increase in total operating revenues. This increase, as shown in

Appendix A, is based on a sewer utility rate base of $5,771,557 and a rate ofretum of8,45%,

reflecting a 10.25% cost of equity and a 7.24% cost oblong term debt. The proforma net

operating income difference of $245,222 was converted to a revenue increase by using a revenue

conversion factor of l .6894. See Sch. IS of Appendix A. The rate increase authorized should be

a 40.89% increase in residential rates across the board and a 39.39% increase in total operating

revenues.

Rate Case Expense Related Reduction. The parties have agreed to a three

year amortization orate case expense in this Cause. It is the intent of the parties that Petitioner

recover the entire allowed rate case expense of $61 ,788 and no more. In the event that Petitioner

does not commence a rate proceeding with respect to its water and sewer rates within three years

after the effective date of the final order in this Cause, Petitioner shall file an amended schedule

2
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of rates and charges designed to decrease its revenues by the amount of $10,370 in the case of its

water rates and $10,226 in the case omits sewer rates

Remediation of Sewer Discharges. Petitioner recognizes that there have

been past incidents of sewer discharges within the Lakes of the Four Seasons subdivision and

commits to taking a variety of steps designed to alleviate this problem. Foremost among these

steps already taken has been the installation of a new sewer force main at a cost of nearly $1 .4

million, which was put into service in August, 2003. Petitioner has also undertaken an inflow

and infiltration remediation program consisting of sewer main replacements, relining of sewer

mains, jetting and televising sewer mains, conducting smoke tests, analysis oflifl station run

times during significant rain events, re-lining manholes and replacement of manhole covers with

covers designed to divert rainwater, and excavation of sewer mains, with specific actions

determined based on Petitioner's business decisions. Petitioner further commits to spending at

least $500,000 on this program for five years from 2003 through 2007, with projects prioritized

in a manner to minimize or eliminate sewer discharges expeditiously. Specific projects already

in progress and included within this $500,000 commitment include re-lining portions of the main

near East Lakeshore Drive and sections near Happy Valley Delve, at an estimated cost of

$135,000, repair of Lift Station F at an estimated cost of $l5,000, and Petitioner has allocated

approximately $65,000 for additional projects as pan of this program. Of the approximately

$"75,000 remaining, Petitioner commits to spending at least $175,000 on remediation projects

Reporting and Remedy for Breach. Petitioner shall report quarterly

through 2007 to the Commission and the other parties to this Settlement its actions as part of the

inflow and infiltration program referenced in paragraph #6, above. Should LOFS conclude that

[NIMAN2 x*3773v3



Petitioner is in breach of this Settlement, LOFS may seek redress from either a court of general

jurisdiction or the Indiana Utility Regulatory Commission for such alleged breach.

8. Sewer Vents. Petitioner agrees to bury the blue plastic barrel and as much

associated piping as is engineering y feasible installed at the Kingsway Drive sewer vent

referenced on page of 8 of LOFS' witness Robert Calnpbell's profiled testimony and pictured in

Exhibit RC-3. Petitioner further agrees to continue working with LOFS to address their

members' concerns about the aesthetics of the remaining sewer vents in the subdivision.

Landscaping. Petitioner agrees to use its best efltlorls to direct it's

landscaping contractor to restore by June 1, 2004, pursuant to the specifications previously

presented by Petitioner to LOFS, the areas that were disturbed during construction of the force

main referenced in paragraph #6, above.

10. The testimony and exhibits pre filed in this Cause constitute sufficient

evidence to support this Settlement, and such testimony and this Settlement should be admitted

into evidence. The Parties hereby waive cross-examination of the witnesses giving such

testimony.

11. This Settlement is entered into solely for purposes of this Cause and shall

not be cited by any Party in any future proceeding other than for the purpose of enforcing the

terms of this Settlement.

4
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12, If the Commission does not approve this Settlement without a material

change unacceptable to the Parties, this Settlement shall be null and void.

Entered into as of the 4'h day of March, 2004.

By:

OFFICE OF UTILITY CONSUMER
COUNSELOR

TWIN LAKES UTILITIES, INC.

By:

LAKES OF THE FOUR SEASONS PROPERTY
OWNER'S ASSOCIATION

%4 4.
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Seitiemem Schedules
TWIN LAKES UTILITIES. INC

CAUSE NO 42488

Settlement
Schedule kw
Page t of 2

OUCC's Revenue Requirement
Water

De$¢rpiion
Original Cost Rats Base
Times; Weighted Cost of Capital
Net Operating Income Required
Lass: Adjusted Net Operating Income
Additional NOt Required
Gross Revenue Conversion Factor
Recommended Revenue Increase

Per
Petitioner
51.832,000

8.99%
164.813
69.950
94.852

1,8B557
$159,897

Supplemental
Petitioner
s o .788.864

8.99%
180.878
67.661
93.215

1 .68557
s157. 120

Per
OUCC

$1 .735.901
8 45%

146.768
106.268
40.500
16895

568,429

OUCC
More/(Less)

(551,963)
0~54%

(14,108)
38.607

(52,715)
0.00403

($88,691)

Sch
Ref

Percentage Increase
2389/= 21 95% 9 07% -12.88%

Rate Impact - 13,500 gallons bimonthly:
Cufrem
$40,oa

Per
Petitioner

s49 OF

Supplemental
Petitioner

$48.88

Settlement OUCC

$43 72 (8516)

Gross Revenue Conversion Factor

1
2

Description
GrossRevenue Change
Bad Debts Charge (85%)

Proposed
Rates

By OUCC
$8B_429

245

3 IURC Fee (2004 Fiscal Year Ending) 0 11D02240%

Factor
Proposed By
Pelitvoner

100 0000%
0 3600%

go 6400"/n
0 0000%

Factor
Proposed By

OUCC
100 0000%

0.3600°/u
99 6400%
0.1100% 75

4
5

Subtotal
Stale Ubhty Receipts Tax (al 1.4%l

99 S4OU%
1 40oo%

99 5300%
1 3950% 955

G
7

Subtotal
State Adjusted Gross Receipts Tax (85%)

98 2400%
8 3504%

98. 1350%
8.4600% 5,789

8
9

Subtotal
Federal Income Tax (al 34% )

89.aa96'v/.
30 5625'v/.

89.6750%
30 4895% 20,854

10 Change In Operating Income 59 3271% - s40,500591855%.

11 Gross Revenue Conversion Factor 1 .6856

More/(Less)

1 6896



Settlement
Schedule KW
Page 2 of 2

TWIN LAKES UTILITIES. INC
CAUSE NO. 42488

WATER
Reconciliation of Net Operating Income Statement Adjustments

Descdpluonr
Per

Peiiironer
Supplemental
Petitioner

Per
OUCC

OUCC
Morel(Less)

Operating Revenues:
Water Revenues - Residentlal
Water Revenues . Comsnerdal
Forlelted Discounts
Miscellaneous Revenues

$0
0
0
0

0
0
0
0

$10,034
2,897

0
0

$10,034
2.897

0
0

Total OpenMng Revenue 0 12,932 12,932

Operating Expenses
Salaries & Wages
Payroll Taxes
Employee Benefits
Employee Education Exp
Employment Finders Fee
Insurance Expense
Nun»recurr¢ng Expense
Amoltlzation of Rate Case Ex parse
Customer Normalization
IURC Fee
Depreciation
Uiihly Receipts Tax
Income Taxes Federal
Income Taxes - State

9.939
2,750
7.084

296
0

5,101
0

10.370
0
0

12, 105
10,020

(29,045)
(3,245)

10,000
2,770
7, 139

298
0

5, 140
0

10,533
0
0

11.284
10,020

(29263)
(3,305)

8.680
229

7,084
296

(497)
5,101

(8,667)
10.370
5,217

14
(9,794)
10,558
(8,480)
3,397

(1.320>
(2,541)

(55)
(2)

(497)
(39)

(8,567)
(163)

5.217
14

(21,075)
538

20,783
6,702

Tolak Operating Expense

Total Ne! Operating Income Adjustments

25,375 24,616 23,508 (1,109)

(525,375)

O

($24.616) ($10,577) $14,040



Settlement
Schedule? IS
Page t of 2

Senlmnenn Schedules
TWIN LAKES UTILITIES. INC

cAusE no. 42488

OUCC's Revenue Requirement
Sewn.r
Supplemental

Petitioner
$5, 160,409

aw ° / ,

Sch
Ref
i s
SS

as

Descripiionz
Original Cost Rate Base
Times: werghrea Cost of Capital
Net Operating income Required
Less Adjusted Net Operating Income

Less. Commercial increase
Aauiuonal NOI Required
Gross Revenue Conversion Factor
Recommended Revenue Increase

Per
Petliioner
$5,410,902

8.99%
576,340
192,590

6,892
376,858
1 .68540

seas. 156

553,821
193,525

14.363
345,432
1.68540

. . s5a2,192

Per
OUCC

$5,771 ,557
8.45%

487,697
242,475

0
245,222

1.8894
$414,286

OUCC
Morel(Less)

($:sB8,852)
-0 54%

(66,124)
48.950
(14,863)

( t00,211 )
0.00403

_-Q167,906)
is

Percentage Increase Overall
Percentage Increase ResidentIal

64.90%
35.41%

60.87%
6086%

398991,
4089%

-2149%
-19,46%

Rale Impact
Current Petitioner

Supplemental
Petitioner

Per
Seillemerll

OUCC
More/(Less)

Residential (Flat Rate -
bimonthly)
Commercial

57 .16
200% of Waler bill

9512 91 66 80.53 (11.131

Gross Revenue Conversion Factor

1
2
3
4

Descnphon
Gross Revenue Change
Bad Debts Charge (35%)

Subtotal
IURC Fee (2004 Fiscal Year Ending)

Factor
Proposed By
PetMoner

100.0000%
0.3500%

kg .6500%
0 0000°/»

Faclof
Proposed By

OUCC
100.0000%

0 3500%
99 B500%
0 t 100%

Proposed
Rates

By OUCC
5414,288

1,450

456

5
s

Subtotal
Slate Utilrty Receipts Tax (at 1.4% times line 3)

996500"/0
1.4000%

go 5400°y/1
1 3951% 5,7ao

7
8

Subtotal
State Adjusted Gross Receipts Tax (85% times line 5)

98.2500%
8.3513%

98 1449%
8 4609"/0 35,052

g
10

Sublolal
Federal Income Tax (34% times line 9)

89.8988%
30 .5656%

89 SB40%
30 492e% 126,326

11 Change In Operating Income $245,222

12 Gross Revenue Conversion Factor

59.3332% 59 1914%

1 6854 1.6894
- ......n _ , . - -  _
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TWIN LAKES UTILITIES, INC
CAUSE NO. 42488

Reconciliation of Net Operating Income Statement Adjustments

Description Peiilbnef
Supplemental
Petitioner More/(Less)

Operating Revenues
Sewer Revenues - Resldenlinl
Sewer Revenues Commercial
Forfeited Discounts
Miscellaneous Revenues

$0 s14 ,OSS
$5,795

$14.061

Total Operanng Revenue 19856

Operating Expenses

(1,185)
(2,467)

(491) (491)

(18,139)
10.225 10.226

(16,139)
10.226

Salaries & Wagers
Payroll Taxes
Employee Benefits
Employee Education Exp
Employment Finders Fee
Insurance Expense
Non-recurring Expense
Amortization of Rate Case Expense
Customer Normalization
IURC Fee
Depreciation
Utility Receipts Tax
Income Taxes - Federal
Income Taxes - Slate

52 47.302 (21,151l

(76,389)
(14,027)

(70,324)
(12,369)

26.151
14.721

(37,681)
(1,878) 10491

Total Operating Expense

Total Net Operating Income Adlustments

1 1220 13,331 19.123

($12.,331l
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TWIN LAKES UTILITIES, INC.
CAUSE no. 42488

Balance Sheet as of December 31, 2002

Assets and Other Debits:
Fixed Assets:

Utility Plant In Service
Less: Accumulated Depredation
Net Utility Plant In Service
Acquisition Adjustment
Acc um. Amortization of Acquisition Adj.
Construction Work In Progress
Total Utility Plant In Service
Abandoned Plant
Total Plant

Water
$4,079,327

949,118
3,130,209

0
0
0

3,130,209

Sewer
$8,988,958

1,964,063
7,024,895

0
0

99,605
7,124,500

3,130,209 ?,124,500.

Combined
$13,068,285

2.913.t81
10,155,104

0
0

99,605
10,254,709

0
10,254,709

0 0 0

O
295,508

Other Assets and Investments
Current and Accrued Assets:

Cash and Cash Equivalents
Accounts Receivable
Accounts Receivable ... Other
Amortizable Expenses
Inventory
Prepaid Taxes

Total Current and Accrued Assets
Deferred Debits:
Total Assets and Other Debits

0 0

$3,130,209 $7,124.500-

2Q5,50é.
90,977

$10,641 ,194
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TWIN LAKES UTILITIES. INC
CAUSE no. 42488

Balance Sheet as of December 31. 2002

Water Sewer Combined

$ 5.963.145
4,692,340

10,655,485

32,260
(4,252,366)

2,t15

(72,073)

Liabilities and Stockholders Equity
Stockholders Equity

Common Stock
Undistributed Eamings
Current Income
Total Stockholders Equity

Availability Fees - 1997
Availability Fees - Sewer
Availability Fees .- Water
Long Term Debt
Total Long Term Liabilities
Current and Accrued Liabilities:

Accounts Payable
Accounts Payable -Assoc. Companies
Accounts Payable - City
Customer Deposits
Accrued Taxes - Indiana Gross
Accrued Property Taxes
Accrued Taxes - Indiana Sales Tax
Accrued Taxes - Federal Income Tax
Accrued Interest

Total Current and Accrued Liabilities
Deferred Credits:

Unamortized ITC
Deferred Tax - Federal
Deferred Tax - State

3,078
(4,286,986)

89,461
392,378
(57.4t1 )

Total Deferred Credits 424,428

1,373,059Contribution in Aid Of Construction - Water
Contribution In Aid Of Construction _ Sewer
Total Liabilities and Stockholders Equity $

2,475,207
$ 2,475,207

1,373,059
2,475,207

$ 10,641,193
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TWIN LAKES UTILITIES. INC
CAUSE no. 42488

Income Statement For The Year Ended December 31. 2002

OneratinqRevenues
Water/Sewer RevenuesResidential
Water/SewerRevenues Commercial
ForfeitedDiscounts

$
Waler
700,008
15,672
4.262

Miscellaneous Revenues 2.830

Sewer
$958383

32.846
4.750

3.699

Total
$1 .S56.392

48.517
9.012

6.529

Total Operating Revenues 722.772 997.878 1.720.450

Oneratinu Expenses
Salaries and Wages
Payroll Taxes (from pet wks on taxes)
Pension & Other Benefits
Purchased Power
Maintenance & Repair
Maintenance Testing
Meter Reading
Chemicals
Transportation
Operating Expense charged to Plant
Outside Services - Other
Office Supplies 8 Other Office Expenses
Rent
Insurance
Office Utilities
Regulatory Commission Expense
Uncollectible Accounts
Miscellaneous

127.921
11.488
24.325
97.173
35,869
4,221
9,016

12,520
16,041

(11,508)
8,999

13,138
800

18,610
5,638

372
2,590
2,814

$126,142
11.328
23.987
44.816

120,477
40,162

0
12,346
15,818

(1 1 ,447)
8.874

12,955
789

18.351
5,560

357
3.495
2,775

254.063
22.816
48.312

141.989
156,346
44,383
9,018

24,886
31,859

(23,055)
17,873
26,093
1 ,589

35,961
11,198

739
6,085
5.589

Total Operatlons and Maintenance Expenses 379,927 436,795 816,722

Depreciation
Amortization of CIAC

93,766
0

198,183
0

289,949
0

Net Operating IncomeBefore Income Taxes 249,079 364,700 613.779

Taxes other than Income:
UtilitylCommassion Tax
Real Estate Tax
Personal Property Tax
Franchise Tax (sos report)

Income Taxes ..Federal
Income Taxes - State

758
8,286

118,482
15

24,247
1 ,934

1 ,087
8,171

t 16,835
15

32,71 1
2,093

1 ,855
16,457

235,317
30

56,958
4,027

Total Operating Expenses
Ne! Income from operations s

627,425
95,347

793,890
203,788. .

314,844
$299,135

Other Deductions:
Interest duringconstruction
Interest onDebl

Net CorporateIncome

(2,737)(1220)
55,201
41,366

124,537
BI ,988

(3,957)
179,738
123,354
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Twln LAKES UTILITIES, INC.
CAUSE no. 42488

Water
Calculation of Rate Base as of December 31, 2002

Updated Through October 31, 2003

Original
Petitioner

Supplemeratai
Petitioner Settlement

Description:
Utility Plant In Service as of 12/31/02
Less: Accumulated Depreciation
Net utility Plant in Service 12/31102

$4,078,270
948,817

3,129,453

84,079,327
949,118

3,130,209

$4,079,327
949, t18

3,130,209

Add: Capital items Added 1/1/03 through 10/31/03
Water Service Corporation (net of depreciation)

135,618
52,955

91,591
53,366

91,591
50,430

2,712 1832Less: Additional Depreciation on Items added in 2003
2003 depreciation on UPIS as of 12131102
Contributions in Aid of Construction

Deferred Income Taxes (30.82%)
Unamortized Income Tax Credits (30.82%)
Customer Deposits

Total Net Utility Plant In Service
Add: Working Capital (See Below)

1,373,059

178,001

1,373,059

179,554

1 .065
1,763,189

68,809

1,073
1,719,548

69.217

1,832
68,450

1,373,059

103,237
27,572

0
1,698,080

38,821

Total Original Cost Rate Base _$1,832,000 $1,788,867 $1 ,736,901
-...r

Working Capital Calculation

Description
Pro-forma Present Rate Operations and Maintenance Expense

Less: Purchased Power
$407,740

97, 173

Adjusted Operation and Maintenance Expense
Times: 45 day method
Working Capital Requirement

310,567
0.125

$38,821
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TWIN LAKES UTIUTIES, INC.
CAUSE no. 42488

Sewer
Calculation of Rate Base as of December 31 , 2002

Updated Through October 31 , 2003

Original
Petitioner

Supplemental
Petitioner Settlement

Description:
Utility Plant In Service as of 12/31/02
Less; Accumulated Depreciation
Net Utility Plant in Service 12/31/02

$8,990,014
1,964,365
7,025,649

$8,988,958
1,964,063
7,024,895

$8,988,958
1,964,063
7,024,895

Add: Capital items Added 1/1/03 through 10/31/03
Water Service Corporation (net)

1,930,773
52,214

1,574.899
51 ,803

1674,899
49,729

40,546 35, 173

2,475,207

Less: Additional Depreciation on items added in 2003
Depreciation on 12/31/ozupdaied to 10/31103
Contributions in Aid of Construction
Disallowed AFUDC - work order 116-90-09
Deferred Income Taxes (69.18%)
Unamortized income Tax Credits (69.18%)
Customer Deposits

Total Net Utility Plant in Service
Addi Working Capital (See Below)

156,957

2,475,207
0

155,413

35,173
182,619

2,475,207
42,569

231.730
61,889

1 ,050
6,334,866

76,036

1 ,042
6,084,762

75,647
5,720,336

51,221

Total Original Cost Rate Base $6,410,902

Working Capital Calculation

$6,160.409 $5,771 ,557

Description
Pro-forma Present Rate Operations and Maintenance Expense
Less: Purchased Power
Adjusted Operation and Maintenance Expense
Times: 45 day method
Working Capital Requirement

$454,583
44,816

409,767
0.125

551,221
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TWIN LAKES UTILITIES, 1nc~
CAUSE NO. 42488

Capital Structure

Percent of
Total Cost

Weighted
CostDescript ion

Utilliias, Inc. & Subsidiaries
Common Equity

Argount

77,650,144 40.24% 10.25% 4 1 2 %

Long Term Debt

Total

115,319,615

192,969,760

59. 75%

100.00%

7 24% 4.33%

8.45%

Synchronized Interest Calculation
Water

Descrtntion:
Total Original Cost Rate Base-See Sch KW
Times: Weighted Cost of Debt

As  o f
12/31/2002
$1 ,736,901

4.33%

Synchronized Interest Expense $75,208

Synchronized Interest Calculailon
Sewer

Descrlotionz
Total Original Cost  Rate Base-See Sch 4S
Times: Weighted Cost al Debt

As Of
12/31/2002
$5,771,557

4.33%

Synchronized Interest Expense $249,908
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TWIN LAKES UTILITIES. INC
CAUSE NO 42488

WAT5R
pa-forma Nd Operating Income Statement

Sch.
o e w mv w

Year
End ng

12/31/2002 Rel

Pm-iurma
Pmsem

Saws; Adiuslments
Sch
Ref

Pm-ionvua
Proposed

Rates

Opamtlng Revenues
Wale Rewenuas - Res¢dential 5700.008 $21,491

10,034
2,897

7-1
7-2
7-3

s 731 ,539 $65,358 1 $797,895

Waler Revenues - Commercial
Foliaited DiseouMs
Mnscellanexms Revenues

Total Opofaling Revenues

1,684
387

1

1

15,672
4,262
z,eao

722,772 12,932

18,569
4,262
2,aao

757,200 58,429

20,253
4,648
2.830

a25,e30

Opev=1iv1s Expenses

Operations and Maintenance
Salaries & Wages
Payroll Taxes
Employee Benefits
Employee Education Exp
Employment Finders Fees
lnsuuanoa Expense
~=>»Rwnv=g EXDSRSGS
Amortization ofRale Case Expense
CusWmef Normahzalon

379.927 407,740 407,740
B680

229
7,084

296
(497)

5,101
(8,567)
10,370

5,217

8-1
B-2
8-3
B-4
8,5
8.5
8-7
8-8
8-14

Bad Debts Expense 245 1 245

IURC Fee 768 14 B-9 782 75 1 855

Properly Tal 126,783 126,753 126.753

Dnpreciaibn
Uhlily Recaepts Tax

93,766
0

(9,794)
10,558

B-10
8-11

83,972
10,55a 955 1

83.972
11,512

Income Taxes - Federal
IncomeTaxes - State
That Operating Expenses
Net Operating Income

24.247
1.934

6271425
sQs,a4v

(8,480)
3,397

23,507
($1D157_6l

8-12
B-13

15,767
5,331

550,932
$106,268

20.864
5.789

27,929
840.500

1

1

36.630
11 , 120

678,861
$146_Isa
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TVV\N IAKES UTILITIES, INC
CAUSE NO. 42488

SEWER
P11>4*orma Nat opiating Income Staiameni

Descnptaon

Year
Emirs

12/a1r2002 Adkustments
Sch
Ref

Pm-forma
Present

Rates _jdiuslmenis
Sch
Ref.

Prolbnna
Proposed

Rates

OpelalingRevenues:
Sewer Revenues _ Resndendal 5955,383 $37,954

14,081
5,795

7~1
7-2
7~3

s 1,008,399 $410,486 1 51,418,885

32845
4,150
a~e99

997,678

1 ,ahs
1.934

7-4
1

Sewer Revenues - Commercial
Fuwened DksGoul'l(s
Miscellaneous Revenues

Total O|1e9'H!i11g Revenues 19,s5e

38,640
4.750
34699

1,055,488 4141288

40.507
6,684
3,699

1499.774

Opefaling Expenses

436,795 454.583 454,583Operation's and MmMenanctk
Salinas & Wages
Patrol Taxes
Employee Benefits
Employee Education Exp
Employment FlndevsFees
Insurance Expense
Non-Rscunmg Expenses
AmoNizalion al Rate Case Expense
Cus\ome¢ NDr1'na\\za\K>n

8,560
226

s,9e5
292

(491 »
5.030

(15,139)
10,226

3,098

8-1
8-2
8~3
BE
8-5
B-6
8-7
8-8
8- \4

r

Bad Dsbls Expense 1,450 t 1 ,450

luRe Fee 1 ,087 22 B-9 1,109 456 1 1.565

Property Tax 125,021 125.021 125,021

Deguecialiun
Ulvliiy Receipts Ta x

195,183
O

25,151
14,721

8-10
8 4 1

222,334
4 ,721 5,780 1

222,334
240,501

Income Taxes - Federal
Income Taxes - Stale
Total Operalmg Expenses
Net Oaefahng income

32,711
2,093

79a,890
$203 788

(37,681)
(1_878)
19_11_2J

$733

(4,970}
215

B13,013
. 5244475

126,526
35,052

_169,064
$245,222

1

1

121,357
35.268

982,077
.. __ $397.597

f
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TWIN LAKES UTILITIES, INC.
CAUSE no. 42488

Revenue Adjustments

(1)
Customer Normalization

To adjust test year residential revenue for customer additions during the test year.
W ater

2,942
6

17 ,652
17,125

527
$40.79

$21,497

12/31/02 residential customers
Times number of annual billings
Pro forma number of billings for test year
Less: test year number of residential billings
Additional billings
Times average residenital bill (bi-monthly)
Adjustment - Increase

Sewer
2,909

6
17,454
16,790

664
$57.16

$37,954

(2)
Customer Growth Revenue Updated to October 31 _ 2003

To adjust for growth through October 31, 2003 (Source: s. Luberlozzi Growth Analysis Exp, To Suppl.
Testimony)

Resldentlal Water
2,983
2,942

41
$244.74

Sewer
2,950
2,909

41
$342.96

Customers as of 10/31/03
Less Customers as of 12/31/02
Growth since test year
Times Average Bill (annual)

Revenue Adjustment based on Fixed, Known, Measurable Growth $10,034 $14,061

(3)
Commercial Customer Growth Revenue Updated to October 31 _ 2003

To account for School's 2-2" meters and estimated usage.
Commercla!

Sewer

$

W ater
839, 1 OO

2.08
1 ,745.33

New School's Annual Usage (gabions)
Current Price per 1 ,000 gallons
Total usage charge at current rates

plus Bi-monthly fixed charge ($96) times 6 to
annualize times 2 meters
Adjustment to reflect new School usage

1,152.00
$2,897.33 $5,794.66

(4)
Pro-Forma Commercial Sewer at Proposed Rates

To adjust commercial sewer for 200% the rate of proposed commercial water.

Commercial Water at proposed rates
Muhiplied by 200%
Pro Forma Proposed Sewer Revenue
Less Pro forma Current Rate Sewer Revenue
Adjustment Increase

$20,253
x 2

40,507
38,640
$1,866
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T\MN LAKES UTILITIES. INC
CAUSE NO 42488
WATER & SEWER

Expense Adjustments

(u)
M G

To ad;ust Iabof expense to show me nomlallzat lon al wages for payroll lnaeases

50.35% 49.65%

JQ0 1TtJe Te al Year Code
Allow to

Twin Lakes Water Sewer

Test Yea: Wages and Salaries (SEND
dlrecl) $177,707 none S177,707 $89,475 $88,232

Test Year Allocaled Salaries (SE 60)
Sal-IL Adm»rVAcctg
Say-IL Customer Servlce
1 addnhonal customer ser
To lai Salaries f rom SE50

$1,354,111
196.233
43,500

1,593,844

1(2 21% )
2 (21.472% )
2 (21 472% )

29,926
42.135
9,34o

81,401

15,058
21,215

4,703
40,986

14,85a
20,920

4.637
40,416

Cumpuler Salaries (SE 51 ) 211,488 4 (2 030% ) 4,293 2.162 2,132

Total Salaries (d irect and aliocaied)
Plus 3%  pay Increase

1383,039 263,402
7.902

132,823
3,979

130,779
3,923

Pro forma wages and salaries 271804 136.50\ 134,702

Less; Test Year Expense
Adlustmenl . Increase

254063
$17,241

127.921
sa,a8o

126,142
$8.560

(2)
Payroll Tax

To adjust payroll lax lo pro fauna levels

Pro-Forma Salaries 8 wages
times emdoyefs FICA rate

Pro forma FICA tax

Total Allocated
5271 .304

7 65%
$20,755

50.35%
Water
5136.601

7.65%
10,450

O
212

1,055
11,717

49 65%
Sewer
s134,702

7 6 5 %
510805

0
209

1,040
11,554

Plus: FUTA
Plus; SUTA

Pro Forma Payroll Taxes

421
2,095

23,271

Less; Test Year Expense - FICA
Less: Test Year Expense - FLITA
Less: Test Year Expense - SUTA

Tote! Test Year Payroll Tax Expense
Adluslment - increase/(Decrease)

29,435
358

2,022
22.816

$455

10.289
180

1,018
11,48a

$229

10.145
17a

1,004
11,328

S225
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TW IN LAKES UTILITIES. INC.
CAUSE NO 42488

W ATER a SEWER
Expense Adjustments

(3)
Emvbwe aewnr5

To adjust employee benefits lo 2003 levels (setf-4nsure<!)

As; %
45.56%
45.56%
45.56%
45.58%
3.00%

Adjuslmervt
513,265

<727 I
93

249
216

Adjusted
Balance

$42,381
(2,323)

298
795

7.417

Health Ins. Rdmbursements
Employee Insurance Deductions
Health Costs 8» Other
Dental
Pension Contnbulions
Defer ad Compensation
Heath Insurance Premiums
Darlal Preniwns
Term Life lnsurarvc8
ESOP Col"ll.TlblJlioi'l
Disabnlny Insurance
Other Emf Pens 8 Benefits

Totals
Adjustment - increase

Balance perTly
29,116
(1,596)

205
546

7,201
0

1,318
63

241
9,852

113
1,253

48,312

45,56%
45,55%

3 0 0 %
3.00%
300%
3.00%

600
29
7

296
3

38

1,918
92

248
101148

116
1,291

62,381

Water %
Sewer %

50.35%

49.65%

s14 ,059
$7.084

$5,935

(4)
Emplovee Education Expense

To account for ongoing education expenses 50 35%
W aler

49 65%
Sewer

Danny Delgado ( 4 classes @ $3,200 each)
@ 90% Reimbursement
Total Estimated Expense
Code 5 Allocation %

Estnmaled Allocatlon of Education Exp.
Less: Test Year Expense
Adlustmenl » Increase

Total
512,800

90%
$11,520

5 101%

$588
0

$588 $296 $292

(5)
Emnknvmenl Finders Fees

To adjust expense lo an average annual amount
account #6369008

1999 831.460
2000 26,757
2001 28,250
2002 54,900

Toto $141 .357
Mulliphed by Code1 Percentage for Tan Lakes
Pro Forma Finders Fee Expense

Less. Test Year
Adjustment-(Decrease)

Tale!
Average of 4 years?

5035%
W aler

49 65%
Sewer

$35,341.75
2.21%

781
1,769

__§988) ($497) ($491)
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1wln LAKES UTlLITlES, INC
CAUSE no. 42488
WATER a SEWER

Expense Adlusiments

(6)
Ip§urar\ce Expense

To adjust insuranceexpanse lo pro Toma levels.

503596
Water

49.65%
Sewer

2002 Insurance Expense to: WSC
Estimated % nracrease In 2003(per invoices)
Estimated Insurance Expense for WSC
Cost 11 All<»¢au0nal.
Esnmarad AIIO<Z8IiONd Insurance

$1,167,a9a
36 88%

$1,598,619
2.3520%
$37,600

Less: Test Year Expense
Adjustment - Increase

27,469
510.131 $5,101 $5,030

cm
Non-Rgg1r3.[lg_Expenses

To reduce expenses for testyear items\ha! are non»reaJrring
Sewer

Vendor Date Description Acct # amount Voucher

Luna Carpet & blirni H25/2002 7754006 5198000 8314915532

Mike Vamer
8961 E 124th
CL Crown
Podrn
3420 Chevy
Chase Circle.

Amervclean 1/14/2002

carpet for customer
forgot to tum lit station
on for weeizencf
Area/hem Waler .
Floors + MSD Anti-
Antimcrobla\ Sewer T?54()1 I

Arv1eri»:lean 1I2312G02 7758490

Amexiclean 1/2212002

properly damage water
restoration for
residence

properly damage water
loss al above
residence 7758490

308 00 B3726'10146 c P.
Ml<:h&Ile a
Vincent Lenlim
12404 Wayne

1,Ei2295 84607'10145 St, C P

Vmcenl Len Um
12404 Wavne

1.749 44 84607/10146 Sm, C P

Ameridean 7/912002
properlydamage from
sewer 7758490 788_79 97116-10146

Amenclean 7/912002
pfopeny damage from
sewer 7758490 2,756.80 97116-10146

Bob Zappia
12405 Wayne

St
Michelle
V3me{ B961 E
124m Cl
Michelle
Leniml 12404

7/9/2002 7758490 3,021.46 97116-10146 Wayne StAm&ridean

Kevin MISCJ'1 9/18/2002 7754011 30,000.00 l 129'12923 NolvRemmim

Kevin Mlsch 9/1812002 7754011

Journal Entry -
Settlement

(7,500 00) Agreement Non-Recumng

Marin's Sewer Tesiin 9/16/2002 7754011 2.00000 2426'16105

Americlaan 10/25/2002

propertydamage from
Sewer

jetted 20,000 feet,
sewerMann @150/Toot

RefundedJetted
20.000 feel, sewer
main @1 50rfoot

Televised Inspection
Sawice

properly damagefrom
sewer 7758490 9898 81G0]10146

Ameftdean 912012002
property damage from
58W€f 7758490 1,130.40 4540'10146

N9n-Remmng

R Alters 1 761
Broadacre
Barb All8fs
1761
Broadacre

Sewer Adiuslment -(Decreasel
Less. 1/2
Less addluonal
Settlement Adwslmenl

($37.954.B31
$1a,977.42
$2,838.54 I

(s16,1 aaaa)
521,815.96 I



Settlement
Sclledule B
Page 4 of 6

TWIN LAKES UTILITIES. INC
CAUSE no. 42488
WATER G SEWER

Exp¢n5e Aciiuslmems

(7) Continued
Non-Rqggnrxl Exnenseis

amount Voucher

Hoch CofT\Darry 4/242002

4119/2DOQ

Sales lax on Pocket
cow. Chlodrna Rep!
Sa\es lax on Wowdev

$1468 90079'006I1 Non4ecumrtg_

608 9007900611 Nouwecurruwg

Ulrich Chunk:al 12/212002

Sales tax on powder
Pillows & Rust remover
Cordalner dbposll

Sales Tax ontreatment

6181010
785 9seevoosu Nonwcurrlng

30000 8306'07s2s mas-coded

Ullitlh chess¢al 12/2/2002 G181010 972 8a06'0762e Nonmeurnrvg
Make Vamev
8961 E 124th
Cl. Crown
poemCNA Insurance

CNA \nsulance

9/30/2002 properlyflamaqe

pmperiy damage

1.98410 465442213

CNA Insurance 9/30i2002
Water Adlustmem-(Decrease )

pfwefty damage

5.89432 4651* 12213 Vwvaem Lerxtini
Bob Zapp'iB
12405 Wayne
St151175 4551'12213

459.21301
$1

L$8,6e7LSettlement Adjuslmeru

Rate Gaia Amomzation
To adjust for unamortized rate casa expense

$61 .7B8

Water
sau 10

3_0
10.370

$30,678
3.0

10.225

Pro-forma Role Case Expense lo be Amomzed
Divide by: 5 - Years
Pro-fofma Rate Case Expense
Lessee Test Year
Adjustment -Increase s 10,226

IURC Fee

To novmahze UhlltyRegulalory Commlsslon Fees

Addrlional Revenues
Rate (001100224)
Adjustment - increase

12.932
0.001100224

$14.23

519.856
0.m1100224

$21 B5
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Schedule 8
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TWIN LMES UTILITIES. INC.
CAUSE NO 42488
WATER & SEWER

EXDBIEB Adjustments

(10)
Denreaatbon Expense

To update depleaatlon expense, reflecting addmonal plant and aulhorlzad dapredauon rates.

Water
$4,079,327

12.228
107,455

QI .591

Sewer
$8.98a_95a

12.058
105,961

1,674,899

Utility Plant n Servkza per books- 12/31/02
Addi Allocated Share of WSC Computers (SE51) - Code a

Allocated Share of WSC Property 8 Equlpmenl- Code 5
Pro-Forrna Pool¢cis

Less: AFUDC 1990 - 1998 onproject oompleled m 1990
Less: Land

Vehicles (nnduded in cumposlle rate per Cause #39050, 39573)
mal Depreciable Plant In Semce
DepredalionRate
Pro-Forma Plahl Depreclalion expense
Vehicles
'l:\-a»~l_ r'_-._ a. .¢'7F:v

Total Pro Forma DeprecxatlonExpense

91 ,982
199,625

4,198,619
2.00%

83,972
4446244
251451
83,972

42.569
151,982
94221

10,587,325
240%

222,334
90,231
24-801

222,334

Less; Test Year
Adjustment. Increased(Decrease)

93,766
(9,794)

1981183
526,151

(11)
Utility Recelnfs Tax

To adlus{ taxes to current colldrlions

WAT§R
Uliivly Receipts Tax
Less: Test Year

Adjustment - Increase

Pro Forma
Gross

Recapis
5757.200

Less Bad Debts
2,590

Less UP of
$1000

exemption
soon

Taxable
Amount
$754410

Times Rate Adiustmenl
1 40% $10,558

O
510,558

Pro Forma
Gross

Receipts
$1 ,055.488

_4s_s Qad Debts

Less 1/2 of
$1000

exemption
$500

Tlmes Rate
1 40%

SEWER
UtilIty Reoeipls Tax
Less: Test Year

Adjustment » Increase

3.495

Taxable
Amount

S1 ,051 ,493
Adluslmenl

514,721
0

s14.721

(12)
FederaIIncomeTaxes

To adjust Federal Income Taxes to Pro-forma Present Rateamount.

Water
Pro-Forma

Present Rates

Sewer
PIu--Fofm3

Present Rates

s 757200 1 ,055,488Total Revenue
Less:

Synchramzed Interest

Opefahon and Malnlenance Expense
Depreciation
Taxes utter than Income

Net income before income taxes
Indiana fumy Receipts Tal

sub-lotal
Indiana Adjusted Gross Income Tax
Federal Taxable Income

75,208

408.522
83,972

128,783
62,715
10.558
52,157
5,785

483372

5249.903

455,692
222,334
125,021

2,533
14,721

(12,188)
2.429

(14,617)

Federal Tax Rate
Sub-total

3400%
15.767

34.00%
(4,970)

Pro Forma Present Rates Federal Income Taxes
Less Test Year
Adjusimenl (Decrease)

15.767
24,247

5 fa,4e0 s

(4,970)
32,711

(37,881 )
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TWIN LAKES uTnLmEs, INC.
CAUSE NO, 42488
WATER8~ SEWER

Expense Adjustments

(13)
State 111<=Qma Tax

To adjust Slate IncomeTaxes Io Pro-forma Present Rateamount.
water

Pro-Forma
Present Roles

Sewer
Pm-Fovvna

Present Rates

45,372 (14,817)Federal Taxable Income
Add; TalesBased on Ir100Me'

Utdity Reeeipis Tax
State AajusleaGross IncomeTax

Slate Taxable Income

Rate
Indiana Adfusled Gross Income Tax

10.558
5,785

62.715
8.50%
5,331

14,721
2,429
2,533
asogg..

215

Less Test Year
Ad}ustmerTt - Increase $

1,934
3.397 s

2,093
4_1 .8787

N45
Customer Normalization ExD1:"$es

To adjuslfor increased oaeraung costs due to increased customers duringlest year and slice 111!'03.

Pro forma annual Increase Inwaiev usagedare to new mstomeus

Water §mu§&
564
246
910

Numberof Additional Ballungs:
Nomnalrzed wiihmLes! year
NormaILzed fromtest year to10/31/03

Toto additlunal balhngs

Ingres average bill usage In gallons

527
246

773
13,842

Pro Forma anidrtronalGallons pumped
plus Pro Forma addllionalGallons pumped _ school
Totaladditional gallons to be pumped & treated
Divide by Les! yeargallons pumped (water) / mblllingsfsewer)
Percentage Increase

10,699,525
839,100

11538,625
242,532,760

4 76%.

16,790
542%

PurchasedPower
Pu¢chasedChemicals

Total
Times Percentage increase from above
Adjustment\ -increase

WalBI
$97. I73

121520
109,693

4 KG%
$5,217

Sewer
$44,816

12,346
57,162
5 42%

$3,098



Settlement

TWIN LAKES UTtLITIE5_ INC.
CAUSE no. 42488

Water
Current and proposed tales

Base Facility Charge

Settlement
Base

Facility
ChangeMeter Size

5/8" s. 3/4"
1"

1 1/2"
2 '
3 '
4 '
8 '

not currently needed
not currentlyneeded
not currently needed

Current
Rates
Base

Facility
Charge

$1200
30.00
60.00
96.00

180.00
300.00
600.00

Petitioner
Petitioner Suppleme
Proposed tal

Base Base
Far:Jlity Facility
Charge Charge

$14.88 15.21
36.70
73.41

117.45
220.22
357.03
734.05

$13.09
32.72
65.44

10471
196.33
327.21
654.43

Volume Charge

Per 1.000 gallons

Currenl
Rates

$2.08

Petitioner
Petitioner Suppleme
Proposed tal

$2.54 $2.43
SettlemeM

$227

billed bi-monthly

Unmetered Water Service

Current
Rates

Patitloner
Proposed Settlement

Fla! rate for unmeteredpublic
drinking fountain $31.50 $3866 $34.47

ServiceCharges

Current
Rates
$20.00
$10.00
$3500

Petitioner
Proposed

$26.74
$13.37
$46.79

Settlement
$20.00
$10.00
$35.00

$25.00 $33.42 $25.09

New Customer charge
NSF check charge
Mater fee (Outside Reader)
Reconnection charge:

If sewrce is disconnectedby the
Company for good cause

If service is disconnected at the
customers request $25.60

(plus the base facility charge for
the period of disconnection if the
customer asks to be
reconnected within Q months of
disconnection )

$33 42 82500

Connection Charge (in addition to new customer charge);
Residential $475
Commercial (5l8" meter) $475
Commercial (larger than 5/8' meterGreater of $475 or actual cost of meter and Installation



Settlement

TWIN LAKES UTILITIES, INC.
CAUSE no. 42488

Sewer
Current and Proposed Rates

Flat Rate Sewer - Residential

Current
Rates
$57.16

Suppleme
Petitioner tal
Proposed Petitioner Settlement

$95.12 $91.66 $80.53

Commercial
Commercial

minimum
above minimum

$57.16
200% of water bill

$94.55 $87.48 $73.82

Billings are bi-monthly

Service_Charges

New Customer charge
NSF check charge

Current
Rates
$20.00
$10.00

Petitioner
Proposed

$26.74
$13.37

OUCC
Proposed

$20.00
$10.00

Reconnection charge:

Actual cost of disconnection and
reconnection, the estimated cost of
winch will be furnished to customer
with cut-off notice

Connection Charge (in addition to new customer charge):
Residential $7t6
Commercial (5/8" meter) $716
Commercial (larger than 5/8" meter) Greater of $716 or actual cost of meter and installation
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L ì

Kimberley Hawkins

From: Buddy Stricker [Buddy.Strioker@LA.GOV]

Sent: Wednesday, January 02, 2008 8:29 AM

To: Kimberley Hawkins

Subject:Utilities, Inc. of LA and LA Water Service, Inc,

Ms . Hawkins, good morning and happy new year. I am providing on behalf of the
Louisiana Public Service Commission a response to your message below.

The LPSC regulates "Utilities, Inc. of Louisiana" and "Louisiana Water Service,
Inc. ", both as water and wastewater utility providers in Louisiana. Currently both
are in "good standing" with the LPSC. In my experience as primary water/wastewater
analyst, the regulatory staff and outside counsel of UIL and LWS are very
responsive and cooperative. Though over the years UIL/LWS have been involved in
disputes with other utilities (due to territorial rights issues, etc.) , and in a
few cases some issues with the LPSC, there have been no major violations by and/or
major penalties levied against either by the LPSC of which I am aware. In general
I view UIL/LWS in a positive light with respect to its regulatory practices and
compliance with the LPSC's regulations.

Additionally, for information concerning UIL/LWS compliance with safe drinking
water guidelines, health and environmental issues, you may wish to contact the
Louisiana Department of Health and Hospitals-Office of Public Health at (800) 256-
4609, and the Louisiana Department of Environmental Quality-office of Environmental
Compliance at (225) 2i9~3710.

Finally, please be aware that the preceding is based strictly on my experience
with UIL/LWS and not an official position of the LPSC. Many of our staff handle
complaints, filings, etc. from UIL/LWS and may have other input. Let me know if
you have any other questions.

Buddy Shrieker
Utilities Assistant Administrator
Louisiana Public Service Commission
Galvez Building
602 N. 5th Street, 12th Floor
Baton Rouge, LA 70802
P.O. Box 91154
Baton Rouge, LA 708218154
(225) 342-5710
(225) 342-4221 fax
Buddy.Stricker@la.gov

Original Message

Greetings! Utilities, Inc. recently purchased Perkins Mountain Water Company and
Perkins Mountain Utility Company (collectively, the "Perkins Companies") here in
Arizona. The Perkins Companies currently have pending applications for water and
wastewater Certificates of Convenience and Necessity before the Arizona Corporation
Commission (ACC) . As part of its review of the Perkins Companies' applications,
the ACC Staff requested a list of other jurisdictions that Utilities, Inc. and/or

1/23/2008



Utilities, Inc. of LA and LA Water Service, Inc. Page 2 of 2
* 1 *

its affiliates provide water and/or wastewater services to the public. Your state
was identified. The ACC is interested in getting feedback from your state
commission, whether positive or negative, concerning Utilities, Inc. and/or its
affiliates that operate within your state, i.e., are they in good standing with
your commission, have they been cited by your state's drinking water and/or
wastewater regulatory agency, etc. Your response would be greatly appreciated.
For your convenience, an excel spreadsheet is attached to this e-mail which has the
names of Utilities, Inc.'s affiliates by states.

Please respond to Kimberley Hawkins at khawkins@azcc.gov
<mailto:khawkins@azcc.qov> or mail to Arizona Corporation Commission,
Washington Street, Phoenix, AZ 85007.

1200 W.

Kimberley Hawkins
Administrative Assistant I
Arizona Corporation Commission
u t i l i t i e s  D i v i s i on
Pp: (602) 542-0854

CONFIDENTIALITY STATEMENT

The information transmitted is intended only for the person or entity to which it is addressed and may contain
confidential, proprietary, and/or privileged material. Any review, retransmission, dissemination or other use of, or
taking of any action on reliance upon, this information by persons or entities other than the intended recipient is
prohibited. If you received this in error, please contact the sender and delete the material from all computers,

1/23/2008
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BEFORE THE PUBLIC UTILITIES coMMIssion OF NEVADA

Investigation into the practices and procedures of )
Utilities, Inc. of Central Nevada regarding its water )
and sewer operations. - )

m

Docket No. 06-02001

NOTICE OF INVESTIGATION AND

NOTICE OF PREHEARING CONFERENCE

On February 1, 2006, the Public Utilities Commission of Nevada ("Commission") voted

to open Docket No. 06-02001 , an investigation into the practices and procedures of Utilities, Inc .

of Central Nevada regarding its water and sewer operations. This docket was opened as a result

of a Petition filed by the Regulatory Operations Staff of the Commission ("StafF') in Docket No.

05-12029.

This matter is being conducted by the Commission pursuant to the Nevada Revised

Statutes ("NRS") and the Nevada Administrative Code ("NAC"), Chapters 703 and 704,

including but not limited to NRS 704.120.

NOTICE IS HEREBY GIVEN that, pursuant to NAC 703.655, the Commission has

scheduled a PREHEARING CONFERENCE in this docket to be held as follows:

THURSDAY. MARCH 2, 2006

10:00 a.m.
Hearing Room A
Public Utilities Commission of Nevada
1150 East William Street
Carson City, Nevada 89701

VIA VIDEOCONFERENCE TO:

K

Hearing Room A
Public Utilities Commission of Nevada
101 Convention Center Drive, Suite 250
Las Vegas, Nevada 89109
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Docket No. 06-02001 Page 2

The propose of the prehearing conference is to formulate and simplify issues involved in

this proceeding and set a hearing and procedural schedule. At the prehearing conference, the

Commission may take any action authorized by NAC 703.655, and rixay rule on any pending

petitions for leave to intervene.

This matter isavailable for review at the Offices of the Commission:115018ast William

Street, Carson City, Nevada 89701 , and 101 Convention Center Drive, Suite 250, Las Vegas,

Nevada 89109.

Interested and affected persons may file 1) comments in writing, 2) petitions for leave to

intervene, or 3) notices of intent to participate as a commenter pursuant to NAC 703.491 at either

of the Commission's offices on or before Wednesday. March 1, 2006.

By the Commission,

!»lAV{ , S1"2( , l
CRYS AL JACKSO 9

Q166-W
Commission Secretary

Dated: Carson City, Nevada

,Q -£014
(SEAL)
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BEFORE THE PUBLIC UTILITIES COMMISSION OF NEVADA

Investigation into the practices and procedures of )
Utilities, Inc. of Central Nevada regarding its water ).
and sewer operations. )

>

Docket No,06-02001

PROCEDURAL ORDER

The Hearing Officer in this docket makes the following findings of fact and conclusions

oflaw:

On February l, 2006, the Public Utilities Commission otlNevada ("Commission")

voted to open Docket No. 06-02001, an investigation into the practices and procedures of

Utilidcs, Inc. of Central Nevada ("UICN") regarding its water and sewer operations. This docket

was opened as a result of a Petition filed by the Regulatory Operations Staff of the Commission

("Staff") in Docket No. 05-12029.

2. This matter is being conducted by the Commission pursuant to the Nevada

Revised Statutes ("NRS") and the Nevada Administrative Code ("NAC"), Chapters 703 and 704,

including but not limited to NRS 704,120.

3. The Commission issued a public notice of this matter in accordance with state law

and the Commission's Rules of Practice and Procedure.

4. Staff is participating in this proceeding as a matter of right.

5. On March 1, 2006, a Petition for Leave to Intervene was tiled by UICN, and a

Petition for Leave to Participate as a Commenter was tiled by PV Land Investments, LLC.

6. On March 2, 2006, a duly noticed prehearing conference was held in this matter.

7. At the prehearing conference, the Hearing Officer granted the Petition for Leave

to Intervene of UICN and the Petition for Leave to Participate as a Commenter of PV Land

Investments, LLC.

8.

1.

At the prehearing conference the parties agreed to the following schedule:

.J
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Docket No. 06-02001 Page 2

a) A STIPULATION and/or WRITTEN COMMENTS on the remaining
issues in dispute by UICN and Staff will be filed with the Commission and served on all
parties of record on or before Friday, May 26, 2006.

b) SIMULTANEOUS PREPARED DIRECT TESTIMONY by UICN and
Staff will be filed with the Commission and served on all parties Rf record on or before
Wednesday, August 2, 2006.

G) SIMULTANEOUS PREPARED REBUTTAL TESTIMONY by UICN
and Staff will be tiled with the Commission and served onall parties of record on or
before Friday, August 25,2006.

d) A HEARING will be held on Wednesday, August 30, 2006.

Pursuant to NAC 703.051 and 703.690, the Hearing Officer shall issue

appropriate interim orders.

THEREFORE, it is ORDERED that:

The procedural schedule outlined in paragraph 8 above is ADOPTED.

The pélrties shall serve any documents filed in this docket upon PV Land

Investments, LLC who is participating in this proceeding as a commenter pursuant to NAC

703.491.

The Commission retains jurisdiction for the purpose of correcting any errors that

may have occurred in the drafting or issuance of this Order.

By the Commission,

M 4/m m
NANCY W ZEL, Hea'1{ngOfficer

Attest: 8451"I»l J'&cf*z81,vI
CRYS AL JACKSON, Commission Secretary

Dated: Carson City, Nevada

<8"'9'0 (Q
(SEAL)
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LIONEL SAWYER & COLLINS

ATTORNEYS AT LAW

1100 BANK OF AMERICA PLAZA

50 WEST LIBERTY STREET

RENO_ NEVADA 89501

(775)7B8-8866

FAX (775) 788-8682

lsc@Iionelsa~vyer.com

wwwlicnelsawyer.ccrn

JEFFREY o. MENICUCCI
JANET SUE BESSEMER
GREGORY R. GEMIGNANI
DOREEN SPEARS HARTWELL
LINDA m.BULLEN
LAURA K. GRANIER
MAXIMILIANUS D. CUUVILLIER Ill
MICHAEL D. Knox
ERIN FLYNN
JENNIFER ROBERTS
SUZANNE L MARTIN
BRENT HEBERLEE
n4A1'rHew B. CRANE

JON A. BAUMUNK
CHRISTOPHER CHILDS
MEREDITH L STQW
JOICE NIDY
DOUGLAS A. CANNON
RICHARD CUNNINGHAM
MATTHEW R. POLK:ASTRO
JACOB D. BUrDICK"
ADAM 0. sum-4
GARRETT D. GORDON
TREVOR HAYES
JENNIFER J. giM,»,RZI0
PSMRL GALLAGHER 9

I ADMITTED IN IL ONLY
"ADMITTED IN Tx ONLY

SAMUEL s. LIONEL
GRANT SAWVER

(1918.1998)

JON R. COLLINS
(1923-197)

RICHARD H_ BRYAN
JEFFREY p, ZUCKER
PAULR. HEJMANOWSXI
ROBERT D. FAISS
DAVID n. FREDERICK
RDCHAR DW HORTON
DAN c. BOWEN
RODNEY M. JEAN
HARVEY WHITIEMORE
TODD TouTon
CAM FERENBACH
LYNDA s MABRY
MARK H. GOLDSTEIN
KIRBY J. SMITH
COLLEEN A. DOLAN
JENNIFER A. SMITH
<sAr4v w. DUHON

LAUREL E DAVIS
DAN R. REASER
MARK LEMMON5
HOWARDE. COLE
PAUL E.LARSEN
ALLEN J. WILT
LYNN S. FULSTONE
RORY J REID
DAN c. MDGUIRE
JOHN E. DAWSON
FRED D. *PETE*GIBSON. III
LESLIE BRYAN HART
CRAIG E. ETEM
TODD E KENNEDY
MATTHEW E. WATSON
SMAWNm. ELICEGUI
EMI UAK. CARGILL
G. LANCE COBURN
JOHN m.NAYLOR
ELIZABETH R BRENNAN
VMLLlAM J McKEAN
ELIZABETH BRICKFIELD

August 7, 2006
QF COUNSEL
ELLEN WHITFEMORE
BRIAN HARRIS
LAURA J. THALACKER

WRlTER'5 uln1iLII DIALNUMBER
(775)788-8646

sEL1c£cul@1.lor4eLsA yI-anCOM

HAND DELIVERY

Crystal Jackson, Commission Secretary
PUBLIC UTILITIES Commlsslon OF NEVADA
1150 E. William St.
Carson City, Nevada 89710

Utilities Inc. of Central Nevada; Docket No. 06-0200 l

Dear Crystal:

Accompanying this correspondence are an original and ten copies of a Reply to Motion to
Close investigation for Utilities, Inc. of Central Nevada, Docket No. 06-02001. Please accept the
Reply 1`or f i l ing and return a conformed copy ref lecting receipt by the Public Uti l i t ies
Commission of Nevada to our courier.

Should you have any questions or require additional information, please advise.

Sincerely,

,8.,,»x
Shawn M. Elicegui, Esq

Enclosure
cc: Parties of Record

LAS v€9As oF FluE. 1109 sAnd or AmEkl::A l»LAzA_ sun sour ruurun HAEE1 - LAS vzaAI, NEVADA a91 o1 - (1921 38144 tAx 1152) an.1us

CARSON clrv OFFICE: 410 SOUTH CARSON STREET A CARSON Cl'rV, NEVADA 89701 » (775) 151-2115 . FAX (775) au-2119

WASHINGTON, DC c)FFlcE: 101 CONSTITUTION AVENUE NW SUITE s 00 » WASHINGTON, DC 20001 . 1202) 142-4264, . FAX (21121 742.4255

Re:
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Util i t ies, Inc. of  Central Nevada ("UI-Central Nevada") replies to the Qegulatom

Operat ion Staf fs Mot ion to Close Invest igat ion. UI-Central  Nev ada has met  wi th

representatives of the Regulatory Operations Staff ("StafP') frequently since this proceeding was

initiated. Those meetings have, from the perspective of UI-central Nevada, proven beneficial

Accordingly, UI-Central  Nevada supports Staf fs motion and of fers only the fol lowing

comments on the list of "changes and pledges" made by UI-Central Nevada.

With respect to item 3,1 UI-Central Nevada recognizes the importance of the capital

planning process. In this regard, UI-Central Nevada intends to keep Staff apprised of its capital

planning process and currently intends to request Commission approval of master plan projects

where the Commission's approval of such projects results in such projects being "deemed to be a

prudent investment," much like when the Commission authorizes an electric utility to acquire

and construct a project pursuant to section 704.751 of the Nevada Revise Statutes. When the

Commission's approval does not have such an effect, there is little incentive for UI-Central

Nevada to seek Commission approval of a master plan or master plan projects.

With respect to item 5,2 UI-Central Nevada will evaluate such projects, once again

however, absent a determination by the Commission that UI-Central Nevada's acquisition and

construction of backbone facilities would be prudent, UI-Central Nevada is reluctant to shoulder

the risk attendant to the construction of facilities that are not necessary to serve existing
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customers.

27 1 "UICN intends to actively request Commission approval of master plan projects
Staff Motion at l.
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With respect to item 13, UI-Central Nevada has already filled Customer Service

Representative positions and the Operation and Maintenance "Laborers" positions have been

reclassified as "Operation Technician" positions. with respect to item 15, the Vice President of

Operations position has been reclassified as the "Chief Operating Officer." Finally, with respect

to item 17, UI-Central Nevada confirms that it has frequently met with members of the Nye

County Planning Colmnission, as well as members of the Nye County Planning Department.

Moreover, UI-Central Nevada intends to meet with Nye County representatives as needed, but

notes that meetings are not necessarily scheduled every month.

Based on the foregoing, UI-Central Nevada respectfully requests that the Commission

grant Staff's motion and close this investigatory docket.

LIONEL SAWYER & COLLINS
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2 "Future master plans will look at investments in backbone facilities."
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Lionel Sawyer & Collins, and not a party

to, nor interested in, the within action, and that on May 26, 2006, I served a true and

correct copy of the enclosedREPLY To MoTion To CLOSE INVESTIGATIONby:

Mailing a copy thereof, properly addressed, with postage prepaid to:

Kathleen Drakulich
KUMMER KAEMPPER BONNER & RENSHAW
5250 South Virginia Street
Reno, Nevada 89502

And by delivering a copy thereof in person to:

DaveNoble
PUBLIC UT1LrrlEs COMMISSION
1150 E. William Street
Carson City, Nevada 8970 I

Dated this 7"' day of August, 2006.
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l David Noble, Esq.
Nevada State Bar No. 6761
PUBLIC UTILITIES COMMISSION OF NEVADA
1150 East William Street .
Carson City, NV 8970 l
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BEFORE THE PUBLIC UTILITIES COMMISSION OF NEVADA

Investigation into the practices and procedures
of Utilities, Inc. of Central Nevada regarding its
water and sewer operations.

Docket No. 06-0200 I
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REPLY TO UTILITIES. INC. OF CENTRAL NEVADA'S RESPONSE TO

MOTION TO CLOSE THE INVESTIGATION
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11 COMES NOW, the Regulatory Operations Staff ("Staff") of the Public Utilities Commission

12 of Nevada ("Commission") and, pursuant to NAC 703.555, hereby files this Reply to Utilities, Inc. of

13 Nevada's Response to Motion to Close Investigation in Docket No. 06-02001.

14 On August 7, 2006, Utilities, Inc. of Central Nevada ("UICN") filed its response to Staffs
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28 I White titled a "reply", UICN's filing should be treated as a "response" pursuant to NAC 703.555(l).

Motion to Close Investigation ("Motion"). In its response, UICN included comments with respect

to items 3, 5, 13, 15, and 17 described in the Motion. Given diesel clarifications,Staff still believes

that the Motion should be granted.

UICN has undertaken many steps to address the problems that instigated this investigation

Underlying many of those problems was the lack of long range planning for customer growth in its

certificated service territory. Such planning will enable UICN to be better prepared to address the

need for continuous, adequate, and reliable service.

. Staff notes that while UICN intends to meet with Nye County representatives as needed, Staff

expects the utility to continue the ongoing dialogue it has fostered with such representatives in order

to ensure that the utility is properly informed about proposed development and growth in its service

territory.
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I Based on the foregoing, Staff recommends that the Commission grant this Motion and close

2 this docket. ,

3 RESPECTFULLY SUBMITTED this 14"' day of August, 2006.
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By:
David Noble, Assistant Staff Counsel

PUBLIC UTILITIES COMMISSION OF NEVADA
REGULATORY OPERATIONS STAFF
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PROOF OF SERVICE

Thereby certify that I have this day served the foregoing document upon all parties of record

in this proceeding by electronic mail to the recipient's current electronic mail address and mailing a

copy thereof, properly addressed to :

Shawn M. Elicegui, Esq,
William J. McKean, Esq.
Lionel Sawyer & Collins
50 West Liberty Street, Ste. 1100
Reno, NV 89501
selicegui@lionelsawvexzcom
wmckean@lionelsawver.com
La.crossett@utilitiesinc-usa.com

DATED at Carson City, Nevada, n'tl%- 1" day of August, 2006
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An employee of the P}ib1ic Utilities
Commission of da
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BEFORE THE PUBLIC UTILITIES COMMISSION OF NEVADA

Investigation into the practices and procedures of )
Utilities, Inc. of Central Nevada regarding its water )
and sewer operations. )

. >

Docket No. 06-02001

At a general session of the Public
Utilities Commission of Nevada,
held at its offices on September 13,
2006. ,

PRESENT : Chainman Donald L. Soderberg
Commissioner Jo Ann P. Kelly
Commissioner Rebecca D. Wagner
Acting Commission Secretary Mandi Galli

ORDER GRANTING MOTION TO CLOSE THE INVESTIGATION

PROCEDURAL HISTORY

1, On February 1, 2006, the Public Utilities Commission of Nevada ("Commission")

voted to open Docket No. 06-02001, an investigation into the practices and procedures of

Utilities, Inc. of Central Nevada ("UlCN") regarding its water and sewer operations. This

docket was opened as a result of a Petition filed by the Regulatory Operations Staff of the

Commission ("StaiT"') in Docket No. 05-12029. Staff' s petition contended that UICN's

practices and procedures were incompatible with a certified utility company's obligation to

provide reasonably adequate service and facilities in its service territory. Staff cited major

concerns, such as UICN's planning for customer growth, service territory size and

characters sties, resource planning, servicecommitments, adequacy of personnel a.nd local

management, and customer relations.

2. This matter is being conducted by the Commission pursuant to the Nevada Revised

Statutes ("NRS") and the Nevada Administrative Code ("NAC"), Chapters 703 and 704,

including but not limited to NRS 704.120,

3. The Commission issued a public notice of this matter in accordance with state law

and the Commission's Rules of Practice and Procedure.
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4. Staff is participating in this proceeding as a matter of right

5. On March 1, 2006, a Petition for Leave to Intervene was filed by UICN, and a

Petition for Leave to Participate as a Commenter was filed by PV Land Investments, LLC

6. On March 2, 2006, a duly noticed prehearing conference was held in this matter

7. At the prehearing conference, the Presiding Officer granted the Petition for Leave

to Intervene of UICN and the Petition for Leave to Participate as a Commenter of PV Land

Investments. LLC

8. On March 9, 2006, thePresiding Officer issued a Procedural Order setting dates for

filing testimony and for holding a hearing. The hearing date was set for August 30, 2006

9. On August 2, 2006, Staff tiled a Motion to Close the Investigation ("Motion")

Staff states that it had requested the investigatory docket in order to review the practices and

procedures of UICN regarding its water and sewer operations. Staffs concerns were (1)

planning for customer growth, (2) service area size, (3) resource planning, (4) will-serve

commitments, (5) personnel, and (6) customer (public) relations

10. Staff states that UICN met with Staff on several occasions to address the above

concerns, and Staff requests the docket be closed because those concerns have been addressed

to the point that the investigation is no longer necessary

1 l. The changes and promises madeby UICN include

Tracking of new customers' impact on infrastructure

b. Tools for monitoring remaining system capacities' implementation by
December 31 . 2006

Commission approval of master plan projects

Reevaluation of master plan by June 30, 2007

Future master plans will review investment in backbone facilities

f.

d.

g.

Creation of intemai 5-year plan to track capital investments needed for
growth
Update to Commission on progress of water rights study by March 1, 2007
(quarterly updates thereafter)
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Support for approval of domestic well credit program by Division of
Water Resources,

Research continued use of reclaimed water in the community,

Update the Commission as to accounting system progress by March 1,
2007 as it relates to improved meter reading and data management
(quarterly updates thereafter),

k. Implementation of plan to identify excessive water use by June 30, 2007 ,

Regional Vice-President, Regional Compliance and Safety Manager,
Regional Business Manager, Regional Project Manager, and Regional
Executive Assistant positions have been created and filled since January 1,
2006;

Customer Service Representatives, Operation and Maintenance Laborers,
and Construction Inspectors' positions have been created and are yet to be
filled;

Regional Vice-President has more discretionary decision-making
authority, thus eliminating die need for inefficient prior corporate
approval,

Corporate approval that is necessary for certain issues is now placed on a
fast track through the Regional Vice-President and Vice-President of
Operations,

Customer service has been reorganized under the Regional Vice-President
and is providing increased access and accountability,

q. UICN and Nye County Planning Commission meet on a monthly basis to
work on issues as they develop,

The Regional Vice President has met with numerous developers and
continues to support their developments, and

s. New standard operating procedures havebeen implemented to streamline
the entire application process for new water and wastewater service for
both developers and individuals.

12. On August 6, 2007, UICN filed a Reply to Staffs Motion to Close Investigfidon

("R@p1y?'). In its Reply, UICN clarifies and desires to amend some of the changes and its

promises as delineated in Staffs Motion:

1.

m.

n.

0.

p.

r.

h.

i.

1
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a. UICN states that relative to item c, it intends to keep Staff apprised of its
capital planning process and intends to request Commission approval of
master plan projects where the Commission's approval results in such
projects being "deemed to be a prudent investment." Should Commission
approval not have such an effect, no incentive exists for UICN to seek
Commission approval of a master plan or master plan projects.

UICN states that relative to item e, the acquisition and construction of
backbone facilities that would not be deemed prudent investments by the
Commission cause UICN's reluctance to assume the risk attendant to the
construction of facilities not necessary to serve existing customers.

UICN states that relative to items1, m, and 0, it has filled its Customer
Service Representative positions, and its Operation and Maintenance
"Laborers" positions have been reclassified as Operation Technician
positions. The Vice-President of Operations' position has been
reclassified as the Chief Operating Officer.

UICN confirms that relative to item q, it has frequently met with the Nye
County Planning Commission and the Nye County Planning Department
and wi l l  continue to meet with them as needed, but not necessarily
monthly.

13. On August 14, 2006, Staff filed a Reply to Utilities, Inc. of Central Nevada's

Response to Motion to Close Investigation. Staff states that clarifications UICN made in its

Reply do not necessitate denial of the Motion. UICN has undertad<en many steps to address

the problems that instigated this investigation, not the least of which was lack of long range

planning for customer growth in its certificated service territory. Staff expects UICN to meet

with Nye County representatives as needed and to continue the ongoing dialogue it has

fostered with these representatives in order that the utility is properly informed about proposed

development and growth in its service area.

14. On August 29, 2006, Procedural Order No. 2 ("Order") was issued providing a

schedule for filing comments and/or exceptions arid answers to the comments and/or

exceptions to a proposed draft order which was attached to the Order.

15. On August 30, 2006, Staff tiled Comments in which it supported the proposed

order as written.

b.

c.

d.
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16. On September 8, 2006, UICN filed Comments supporting the proposed order as

written.

COMMISSION DISCUSSION AND FINDINGS

17. Staff indicated that the concerns it raised when it requested that an investigatory

docket be opened have been addressed to the point that it no longer believes that it is

necessary to continue with this investigation. UICN supported Staff' s position but provided

comments regarding resource planning related issues to Staff' s list of "changes and pledges"

which were included in its motion to close the docket. Staff indicated that it still believes the

investigatory Docket should be closed given UICN's comments in its response to its Motion.

18. The concerns which initiated this investigation have been addressed except for the

Resource Planning issue. The Commission notes that resource planning regulations do not

exist for water and sewer companies. Accordingly, the concerns raised by UICN can not be

prescriptively remedied. However, the Commission has recently submitted a Bill Draft

Request to add a new section to the Statutes that would authorize resource planning for water

or sewer companies with annual revenues in excess of one million dollars. Until such

regulations exist, the Commission must address requests by water utilities on a case by case

basis and take appropriate measures to ensure just and reasonable rates.

19. The Commission believes that UICN has addressed the concerns raised by Staff

where possible. Therefore, the Commission accepts Staffs recommendation that this docket

should be closed. .

20. The Commission finds that it is in the public interest to close Docket No. 06-

02001.

THEREFORE, it is ORDERED that:

l. The Motion to Close the Investigation filed by Regulatory Operations Staff of the

Commission is GRANTED.

The Commission Secretary is authorized to close Docket No. 06-02001.2.

l l
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The Commission retains jurisdiction for the purpose of correcting any errors that

may have occurred in the drafting or issuance of this Order.

By the Co

DONAL L. SODERBERG. Chairman

I

JO ANN P LY. Commissioner

REBECCA D. WAGNER. Conti
7(
loner

Attest: C m 5 4 / v é
CRYSTAL JACKSON, Commission Secretary

J

Dated: Carson City, Nevada

Q / 104/
(SEAL)
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c o M M I s s I o n E R s
LORINZO L, JOYNER

JAMES v. KERR, II
HOWARD n.  LEE

WILLIAM T. CULPEPPER, III

Kimberley Hawkins
Arizona Corporation Commission, Utilities DNision
1200 west Washington Street
Phoenix, Arizona 85007

Dear Ms. Hawkins:

Thank you for your email inquiry on December 20, 2007, on behalf of Blessing Chukwu,
concerning our experience with Utilities, lncfin North Carolina.

Utilities, Inc., through its wholly~owned subsidiaries, currently serves approximately
40,000 water customers and 29,000 wastewater customers in North Carolina. It is our
second largest provider of water service and our largest wastewater provider.

The North Carolina Utilities Commission currently regulates the following subsidiaries of
Utilities, Inc.;

Elk River Utilities, Inc. (Docket No. W-1058)
CarolinaWater Service, Inc. of north Carolina (Docket No. W-354)
CWS Systems, Inc. (Docket No. W-778)
Carolina Trace Utilities, Inc. (Docket No. W-1013)
Transylvania Utilities, Inc. (Docket No. W-1012)
North Topsail utilities, Inc. (Docket No. W-1143)
Carolina Pines Utility, Inc. (Docket No. W-1151)
Bradfield Farms Water Company (Docket No. W-1044)
Nero Utility Services, Inc. (Docket No. W-1152)

You may review our orders and other public documents related to the aforementioned
Utilities, lnc.ls subsidiaries at our website (www.ncuc.net) by utilizing our "Docket
Search" feature located in the "Docket Information" section.

i
I
I

The most recent general rate case' proceeding by the largest North Carolina subsidiary
of Utilities, Inc. was the application by Carolina Water Service, Inc. of North Carolina

430 N or t h  Sa l i s bury  S t ree t  -  R a le igh ,  N or t h  C aro l ina  27803
T e lephone  N o : ( 9 1 9 ) 7 3 3 - 4 2 4 9
F ac s im i l e  N o : ( 9 1 9 )  7 3 3 - 7 3 0 0

w w w . nc uc . ne t

i
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Ms. Kimberley Hawkins
Page 2 of 2
January 29, 2008

(Docket No. W-354, Sub 297). The Commission iSsued its final Order related to that
proceeding on July 5, 2007, You may review the details of that proceeding at our
website.

I hope you find these references to the specific docket numbers helpful as you examine
your state's opportunities with Utilities, Inc. If I can be of further assistance, please feel
free to contact me.

1

Sincerely,

Wzriifu iMbw1J
Freda Hilburn
Senior Financial Analyst



oFFIcIAL COPY
Carroll R. Leach
519 Dotsi Drive
Brevard. NC 28712
December 1st, 2007

North CarolinaUtilities Commission
Acta: Ms. Renee Vance
430 n. Salisbury Street
Raleigh, NC 27603

F[LE
IEC04 D

Ref:DocketNo. W-1012, Sub 9
Carroll R. Leach vs. Transylvania Utilities Company Inc

A¢¢.,»§3a»;,
Com

(I)- In my formal complaint against TUI dated Aug 13'", 2007, I stated that there are

occasional water pressure surges, usually following TUI doing work on the water line

which are so strong that these surges will rupture the main line leading into

my house. I went on in the same paragraph to indicate three different times when I had

experienced these water line raptures. The dates indicated were Dec-2006, April-2007

and August 2004. TUTs legal counsel Mr. Ayers, stated in Respondents Reply to my

complaint- Reference their paragraph #7- " TUI has reviewed its operation records and

detenniined thatnopressure surges occurred during the time periods that Mr. Leach

contends he experienced service line ruptures. TUIalso has determined that service in the lb((] Q 1 ii l L

areawas not offline during the periods whenMr. Leach complains of pressure surges

Now Mr. Ayers, in response to my request for additional information, states in their

paragraph labeled- RESPONSE TO PARAGRAPH II - " TUI repaired a service line leak

near Mr. Leach'shouse onAug22n 2004 that required if to shut oftthe water

ydwfl
3 Cami

to Mr. Leach's house for approximately 1.5 hours

Question:Why did TUI"s legal counsel first deny that service had been shut off only to

Hccw€f

8



later acknowledge Thai it had 'm fact been shut off ? I am inclined to believe that whoever

is providing Mr. Ayers with information concerning TUTs water system is being

evasive in answering certain questions when it is believed that the answer might support

my contention regarding pressure surges.

(11)- In paragraph labeled- RESPONSE TOPARAGRAPH II - Mr. Ayers, states that

"TUI has no record of leaks or repairs made on the service line at Mr. Leach's house in

August 2004 [ I

In my request for additional information, I stated that "I was told by the plumber who

repaired my leak that there was do a leak on TUTs side of the meter. I told Mr. David

Mediin about this problem. About amonth later I called TUI to tell them that the leak on

their side of the meter had still not been repaired. It was taken care of shortly after this

cdr". I agree that there were no line repairs made by TUI during the month of August.

The repairs were not made until either September or October of 2004.

my original question remains unanswered, what other than a pressure

surge could possibly have caused the line to rupture on both sides of the meter at the

same time?

Question:

It is again my opinion that someone has been less than forthright in providing Mr. Ayers

with the answer to this question. I had indicated that the leak in their line was first

reported to TUI in August and that no repair was made until approximately a month later,

therefore, it couldn't have been repaired in August. Mr. Ayers should have explored

whether or not any repairs were made 'meither September or October.



*

+

(3) - I have not heard Mr. Ayers answer to the incident I described occurring on

November ISL as the Respondent has until December 5m in which to answer.

Carroll R. Leach

/
"4
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Commissioners Present:

Wendell F. Holland, Chairman
James H. Cawley, Vice Chainman
Bill Shane
Kim Pizzingrilli
Terrance J. Fitzpatrick

PENNSYLVANIA
PUBLIC UTILITY COMMISSION

Harrisburg, PA 17105-3265

Public Meeting held September 28, 2006

EXTRA COPY
FOLDER

Application of Penn Estates Utilities, Inc.,
Utilities, Inc. of Pennsylvania and
Utilities, Inc. - Westgate for Approval of Stock
Transfer Leading to a Change in Control of their
Parent Corporation, Utilities, Iris.

A-210072F0003
A-210063F0003
A-230013F0004
A;210093F0002

OPINION AND ORDER

BY THE COMMISSION:

Before die Commission for consideration and disposition is the record

developed in this proceeding following the reconsideration and remand directed by the

Commission in the Opinion and Order entered March31, 2006, at diesel dockets.
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History of the Proceedings

On August 17, 2005, the Joint Application of Penn Estates Utilities, Inc.

(PEUI), Utilities, Inc. of Pennsylvania (UIP) and Utilities, Inc. - Westgate (UIW)

(collectively, Applicants) was filed with the Commission requesting approval of the

transfer of stock of the parent corporation. The Applicants are subsidiaries of Utilities,

Inc., which is a wholly owned subsidiary of Nuon Global Solutions USA, Inc. (NGSU).

As proposed, the acquisition was structured so that Hydro Star, L.L.C. (Hydro Star)

acquired 100% of the stock of NGSU from Nuon Global Solutions USA, (BV) (NGSU

BV). As a result of a 2001 transaction, Utilities, Inc. became a wholly owned subsidiary

of NGSU, which is a wholly owned subsidiary of NGSU BV, which is a wholly owned

subsidiary of N.V. Nuon. NGSU and NGSU BV have no business or operations other

than their ownership of Utilities, Inc. The transaction for which approval was sought

involved a shareholder substitution between NGSU BV and Hydro Star. The resulting

structure is that Utilities, Inc. and the Applicants are indirect wholly owned subsidiaries

of Hydro Star.

On October 3, 2005, the Office of Consumer Advocate (OCA) filed a

Protest to the Joint Application. Among the reasons for the OCA protest were allegations

regarding the quality of service within the UIW service territory. On January 23, 2006,

theApplicants and the OCA filed a Joint Petition for Approval of Proposed Settlement

(Proposed Settlement). The Proposed Sett1.ement contained several conditions designed

to alleviate service problems in the UIW service territory. ( S e e , LD. at 4-5). By Initial

Decision dated January31, 2006, Administrative Law Judge Jones found that the

Proposed Settlement was in the public interest and recommended approval of the Joint

1

r

The history of this proceeding is summarized from the Initial Decision of
AdmiMsUative Law Judge Angela Jones. The complete history may be found a t  p a g e s 1
through Hof that Initial Decision.
632419 2



Application. (Id. at 7-8). On February 28, 2006, Administrative Law Judge Jones' Initial

Decision became final by operation of law.

On March31, 2006, the Commission entered an Opinion and Order at these

dockets which determined that this proceeding should be reconsidered (March 31 Order).2

The Commission expressed concern regarding the public .interest findings relating to this

transaction due to the status of the acquiring party as an equity investor. (March 31 Order

at 1). Because of that concern, the Commission reopened the record for the receipt of

additional information and directed the Office of Trial Staff (OTS) to intervene. The

Commission directed the Parties to address ten specific issues:

(1)
(2)
(3)
(4

(5)
(6)

The capital to be allocated to ongoing operating and maintenance expenses,

Corporate governance/Sarbanes Oxley compliance,

The expected term of ownership,

The buyer's experience as an owner and operator of water and wastewater

utilities;

The community presence of the buyer;

The complex nature and objectives of die various affiliated relationships

involved,

(7)
(8)
(9)
(10)

The fees paid to and service performed by affiliates,

The use of leverage to eliminate or maximize income tax liabilities;

The transparency on corporate structure issues, and

Entity creditworthiness.

(March 31 Order at 2).

v

2 We note that although we decided to reconsider our prior approval of this matter,
our March 31 Order expressly provided that "the status quo approval of the application
remains in effect..." (March 31 Order at 2).
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A prehearing conference was held before Administrative Law Judge Jones

on May 8, 2006. The Applicants, OTS and OCA, appeared. A further hearing was held

on May 22, 2006, where it was determined that die OTS would present written Direct

Testimony on June 16, 2006, and the Applicants, if they chose, would present Responsive

Testimony on June 23, 2006. The OCA 'indicated dirt it would not present any testimony

in this portion of the case. The Direct Testimony and OTS Exhibit No. l of the OTS were

submitted on June 14, 2006. Responsive Testimony by the Applicants was submitted on

July 10, 2006. On August 4, 2006, the Parties tiled a Joint Stipulation of Testimony and

Exhibits and requested that the OTS' Direct Testimony and OTS Exhibit 1, and the

Applicants' Responsive Testimony be admitted into the record. On August 14, 2006, the

OTS and the Applicants filed a Joint Motion to Close the Record, indicating that there

was no need for cross-examination or additional evidentiary hearings. The OCA agreed

with the Motion.

The record in the remanded preceding is now before the Commission for

disposition.

Diseussion

As set forth above, redirected thePa,1'ties to address ten specific issues.

The OTS propounded two rounds of discovery which sought responses from the

Applicants to each of the ten issues. The Applicants' responses are set forth in OTS

Exhibit 1. In addition, thefTs' Direct Testimony summarizes the Applicants' responses

and concludes that there is sufficient evidence on the record for this Commission to reach

a determination on each of the issues. The Applicants' Responsive Testimony indicates

agreement with the OTS' Direct Testimony and provides additional information regarding

632419 4



the public interest standard by which the transaction is to be reviewed. We will address

each of the issues in turn.

The Capital to be Allocated to Ongoing Operating and Maintenance Expenses

OTS Exhibit 1 provides information regarding amounts of operating and

maintenance (O&M) expenses forthe years 2002-2004 and the average for the three

years. The Applicants stated that they anticipated,that the O&M expenses would continue

to increase over e, however, they did not anticipate filing a base rate case in the

immediate future other than to satisfy the conditions of the Proposed Settlement relating

to UIW service upgrades. (OTS Exh. 1 at 1, Applicants' Responsive Testimony at 3).

4
94.

The testimony and information provided in response to this issue does not

suggest a need for any additional conditions on the underlying transaction. Important

factors in this determination are the anticipated length of time of commitment as well as

the commitment to retain current operational management of the operating companies .

Those issues are addressed below.

Corporate Governance/Sarbanes Oxley Compliance

Based upon OTS Exhibit 1 and the OTS' Direct Testimony, it appears that

most of the entities involved in this transaction arena subj ect.to Sarbanes-Oxley

requirements. (OTS Direct Testimony at 6, OTS Exh. 1 at 2, 26). However, to the extent

that Sarbanes-Oxley is applicable to American International Group, Inc., of which Hydro

Star is a part, American International Group, Inc., is in compliance. (Id). The Applicants

do not disagree with OTS on this issue but state that whether Sarbanes-Oxley

certifications extend to Hydro Star is not settled.

632419 5



The evidence gathered on this issue does not indicate that any additional

conditions are necessary for the transaction. As noted, most of the entities involved are

not subject to Sarbanes-Oxley requirements. In addition, we reiterate that several

statements in the remanded proceeding serve to assure this Commission and the operating

companies' customers that management teams will not chaNge, nor will the corporate

approaches of the operating companies be affected. The Namaction is intended to be

transparent to Pennsylvania customers. (Applicants' Responsive Testimony at 7). Thus,

the additional evidence on corporate governance and Sarbanes-Oxley compliance

indicates that no additional conditions are necessary in this regard.

The Expected Term of Ownership

The Applicants provided information that Hydro Star's expectation is for a

return of principal over a reasonable period of time with a return on investment

commensurate with the regulated rate of return. (OTS Exp. l at 3, OTS Direct Testimony

at 7). Hydro Star's investment approach seeks stability, stable cash flow and good

downside protection. Economic or regulatory factors may lengthen or shorten the

expected investment horizon, but there is no indication dirt Hydro Star is investing for a

"quick hit." In this regard, Hydro Star employs a relatively conservative approach. ( I d . ) .

This issue does not suggest the need for any additional conditions on the

transaction. We specifically note the Applicants' commitments to the improvement of

service quality in the UIW service tem'tory as further corroboration of the expected

ownership term. ( S e e , I. D. at 4-5).

632419 6
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The Buyer's Experience as an Owner and an Operator of Water and Wastewater

Utilities /

Again, the Applicants stress that there will be no change in the operations

management of the Applicants, and current management teams will remain in place after

the transaction is closed. Nor will the transaction result in any direct ownership or control

over the Applicants. (Applicants' Responsive Testimony at 7). However, the Applicants

do provide information relating to water and waste water experience of die buyer in this

transaction. AIG Highstar Capital II, LP? and Hydro Star specifically have substantial

experience with regulated entities, including water and wastewater utilities. In particular,

Highstar Managing Director John Stokes has "extensive experience in the water business

over seven years. He was President and CEO of a business that owned 22 regulated water

and wastewater utilities, in addition tO providing engineering, construction, operations

and related services to municipal utilities across much of the U.S. and Canada." (OTS

Exp. l at 4, Applicants' Responsive Testimony at 8-9).

Given the evidence that there is intended to be no change in the operational

management or control of the Applicants, together with the information relating to the

experience of senior personnel in the Buyer's investor structure, no additional conditions

on the transaction are necessary regarding this issue.

The Community Presence of the: Buyer

The Buyer has no community presence with regard to the jurisdictional

operating companies involved. As structured, the transaction is not expected to change

that. However, "it is Hydro Star's intent to encourage and aid Utilities, Inc. and the

3 Highstar Capital II, L.P. is an investor 'm Hydro Star.
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jurisdictional utilities to continue their efforts and practices with regard to utility

outreach, especially the Customer Advisory Boards." (OTS Direct Testimony at 9).

At this point in time, particularly in view of the Applicants' establishment

of Customer Advisory Boards as set forth in the Proposed Settlement, there does not

appear to be any need to impose additional conditions on this transaction.

The Complex Nature and Objectives of the Various Affiliated Relationships

Involved .

Hdyro Star is a newly created entity, created for the sole
purpose of purchasing NGSU stock from NGSU BV. AIG
Highstar Capital II, L.P. (Highstar) and its affiliates are
investors in Hydro Star. Highstar's affiliates include AIG
Highstar Capital II Prism Fund, L.P. and AIG Highstar
Capital II Overseas Investors Fund, L.P., which were created
for the purpose of providing investment vehicles for certain
groups of Limited Partners. Highstar is a fund sponsored by
AIG Global Investment Group (AIGGIG). A fund's sponsor
is the entity that typically stands behind the general partner's
obligations with respect to the fund and is required to commit
a certain percentage of capital to the fund. In the case of
AIGGIG and Highstar, AIGGIG stands behind the obligations
of Highstar. The Applicants have indicated that AIGGIG,
through its affiliates, has an obligation to commit no less than
10% of the aggregate capital to Highstar. AIGGIG is an
indirect subsidiary of American International Group (AIG) .
Neither AIG nor AIGGIG will have any direct control over UI
or die operaMg companies. In addition, Neither AIG nor
AIGGIG 'will own a majority of the limited partnership's
interests in Highstar.

\.

The foregoing sets forth the corporate/partnership relationships in this

transaction and is taken verbatim from the OTS Direct Testimony at 10-11. As we Set
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fortin our discussion of Issue 3 relating to the anticipated term of ownership, the

Buyer's objective is a conservative investment with returns commensurate with the

regulated rate of returN and a return of principal stated over a reasonable horizon. Again,

t.he record on this issue does not suggest that any additional conditions need to be placed

on the transaction.

The Fees Paid to and Service Performed by Affiliates

In response to this issue, the Applicants state that every affiliate transaction

is governed by affiliated interest agreements approved by the Commission. Specifically,

each of the operating companies has entered into an approved agreement with Water

Service Corp. (WSC). WSC is an affiliate of Utilities, Inc. WSC provides executive,

engineering, operational, accounting, legal, billing, regulatory, and customer relations

services to all of Utilities, Inc.'s subsidiaries. The operating subsidiaries pay WSC the

cost of those services without markup. The actual dollar amounts are set' forth in the

Applicants' Annual Reports on file with die Commission. There is no intent to change

this structure after die transaction closes. (OTS Direct Testimony at 12) .

Given the representation that die current operations will not be altered post-

transaction, and the affiliated interest agreements have been approved by the

Commission, we see no need for additional conditions relating to this issue.

The Use of Leverage to Eliminate or Maximize Income Tax Liabilities

Again, the Applicants stress that the transaction is intended to be

transparent to the customers of the Applicants. The transaction will have no tax

4
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consequences to the ratepayers in Pennsylvania. The Applicants will continue to use the

jurisdictional statutory tax rate for ratemaldng purposes. (OTS Direct Testimony at 13).

There is no 'uidication that any additional conditions need to be placed on

the transaction regarding aNs issue. In any event, to the extent this particular issue

becomes relevant, it will be managed in a ratemaking context.

The Transparency on Corporate Structure Issues

Initially, the Applicants indicated that they were unclear as to what was

required in response to this issue. Further inquiry by the OTS elicited the response that

AIG was the subject of significant investigations regarding certain corporate practices and

had reached settlements resulting in the. payment of more than one billion dollars in

restitution and penalties as well as mandated reforms of various accounting practices .

(OTS Exp. l at 91-131).

Our concern related more to the particular operating companies within our

jurisdiction and the immediate parent. However, the information supplied in response to

Issue Nos. 2, 3, 4 and 6 are responsive and indicate that no additional conditions need to

be placed upon the transaction. We add that while AIG's history is of great concern, we

note die Applicants' assurances that the current operating structure and management

teams will remain. Also, we note the Applicants' assurances fat die transaction is

intended to be transparent to Pennsylvania.

632419 10
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Entity Creditworthiness

In response to this issue, the Applicants provided information showing the

Moody's, Standard & Poor's and Fitch's long-term debt and financial strength rating for

AIG. Based upon the ratings as set forth in AIG's 2005 Annual Report, it appears that

creditworthiness is not an issue.

Conclusion

The foregoing discussion indicates that there is no need for additional

conditions to be placed upon this transaction as a result of die .record developed on

remand. Accordingly, we will adopt.the Initial Decision of Administrative Angela Jones

in this matters However, we must indicate our concerns regarding the operations of the

Applicants particularly that of UIW, which were replete with violations of water

potability standards and inadequate of service. These problems were not corrected until

the Applicants were confronted by the OCA in the context of this proceeding,

49-.uh

The record before us contains emphatic representations that the transaction

is in the public interest, in part, because the acquiring entity will provide UIP, PEUI and

UIW with enhanced acquisition to capital and financial resources backed by the Buyer.

(See, LD. at 6, Applicants' Responsive Testimony at 8). The Applicants state: "These

financial resources will only enhance the ability of the operating subsidiaries in

Pennsylvania to grow and to continue to meet their service obligations." (Id.). Based on

these representations in the record, it appears that the Applicants' Pennsylvania

operations will not deteriorate. We certainly expect that there will not be any repetition of

the UIW experience both as to severity and die time required to rectify the problem.

632419
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Although we are approving the transaction as conditioned by the Proposed Settlement,4

we will continue to monitor the Applicants' jurisdictional service quality.

Based upon the foregoing discussion, we will adopt the Initial Decision of

Administrative Law Judge Angela T. Jones which approved the Proposed Settlement and

the underlying transaction as it is in die public interest, THEREFORE,

IT IS ORDERED:

1. That the Initial Decision of Angela T. Jones dated January 31 , 2006

at these dockets is adopted as the Commission's action in this matter.

2. That the terms and conditions contained in the Joint Petition for

Approval of Proposed Settlement submitted by Penn Estates Utilities, Inc., Utilities, Inc,

of Pennsylvania, Utilities, Inc. - Westgate and die Office of Consumer Advocate filed on

January 23, 2006 at these dockets are approved.

3. That die Protest of the Office of Consumer Advocate at these

dockets is deemed withdrawn.

4. That the Joint Application of Perm Estates, Inc., Utilities, Inc. of

Pennsylvania andUtilities, Inc. - Westgate for Approval of Stock Transfer Leading to a

Change in Control ofUtilities, Inc. is approved as set forth in our Order at these dockets

entered February 28, 2006.

4 We also note that the matter of]-Iorvath, et al. v. Utilities, Inc.

C-20055305, has become final and enforceable.
632419 12
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5. That the Commission's Bureau of Fixed Utility Services shall

monitor compliance with the conditions of the Joint Proposal for Settlement referenced in

Ordering Paragraph No. 2 and shall report to the Commission upon completion of those

conditions.

6. Upon the filing of the Bureau of Fixed Utility Services' report

referenced in Ordering Paragraph No. 5, this proceeding shall be marked closed.

BY THE COMMISSION,

James J. McNulty
Secretary

(SEAL)

ORDER ADOPTEDz September 28, 2006

ORDER ENTERED : OCT 0 2 2006

r

632419 13





r

f

PENNSYLVANIA PUBLIC UTILITY COMMISSION
HARR1SBURG,*PENNSYLVAN1A 17105

CUMENT
FOLDER

Application of Penn Estates Utilities,
.Inc., Utilities, Inc. of Pennsylvania
and Utilities, Inc. - Westgate for
Approval of Stock Transfer Leading to
a Change in Control of their Parent
Corporation, Utilities, Inc.

Public Meeting March 16, 2006
Mar-20064C-0006
Docket Nos.: A=210072F0003

A-230063F0003
A-230013F0004
A-210093F0002

STATEMENT OF CHAIRMAN WENDELL F. HOLLAND

As aregulator, I am concerned about whether this transaction is in the public interest.

Having the benefit of over 25 years of diverse experience in the water industry, I am troubled

over what appears Tobe a recent trend in the regulated water industry, that is, the entry of equity

investors into the industry. lam concerned that the only purpose of these kinds of transactions

may be to attempt to realize a quick profit by "flipping" the acquired company. worry that

these equity investors may have little, if any, utility managerial experience; consequently, there

could be dire consequences for the quality of utility service for ratepayers in the short and long

run.

Background

Procedural background

This is a stock transfer from Nuon Global Solutions USA, Inc. to Hydro Star, LLC a

subsidiary of the corporate family of American International Group (AIG).' In an Initial Decision

1 111 the instant case, Penn Estates Utilities, Inc. (PEUI), Utilities, Inc. of Pennsylvania (UTP) andUtilities,

Inc.-Westgate (Westgate) are Pennsylvania utilities currently owned by Utilities, Inc. (UI), who is in turn owned by

Nuon Global Solutions USA, Inc. (NGSU, Inc.), a subsidiary ofNGSU BV. The comxnonstock fUtilities, Inc.

which is 100 percent controlled by NGSU BV, is being transferred to an unrelated entity, Hydro Star, LLC (Hydro

Star). Hydro Star is a subsidiary of AIG Highstar Capital H, L.P. (I-Iighstar II). Highstar His a member Of the AIG

Global Investment Group (AIGGIG), an affiliate of American kiternational Group, Inc., (AIG), one Of the largest

insurance and 'investment finns in the world.

1.
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dated January31, 2006, Administrative Law Judge Angela T. Jones approved a Settlement

reached by the parties, namely the Office of Consumer Advocate and the applicant companies.

No Exceptions were filed andthe Decision became effective by operation of law on Febmary 28,

2006.

Company Profile

The operating jurisdictional water and wastewater utilities involved in this matter are

Penn Estates Utilities, Inc., Utilities Inc. of Pennsylvania and Utilities, Inc.-Westgate.

Penn Estates Utilities, Inc. provides water and Wastewater services to

approximately 1,275 customers and 400."availability" service customers in its

authorized service territory in portions of Stroud aNd Pocono Townships in

Monroe County;

Utilities Inc. of Pennsylvania provides wastewater service to approximately 94 l

customers and two elementary schoolsin its authorized service territory in

portions of West Bradford Township WinChester County; and

Utilities, Inc-Westgate provides water service to approximately 670 residential

and commercial customers in its authorized service territory near the City of

Bethlehem.

AIG is a multinational insurance and financial services conglomerate operating in about

130 countries with a market cap of approximately $160 billion. The record in this proceeding

demonstrates that AIG has a complex organizational structure. This is typical formuiw

investors. At the top is AIG, Inc," under which is AIG Global InveStment group. Highstar is a

member of the AIG Global Investment Group and is a limited partnership which, along With

other affiliates, buys and sells portfolio companies and manages equity funds.

2.

According to recent press reports,

State and Federal authorities announced on February9, 2006, a more than

$1.6 billion pact with American International Group, Inc. over alleged



if

I
\

accounting improprieties.... In their lawsuit, the authorities alleged that the

company and former managers, including former AIG Chief Executive

Maurice R. "Hank" Greenberg, used improper accounting maneuvers to polish

the company's financial results in recent years.2

The report continues that:

The [$l .6 Billion] Settlement, split evenly between the SEC and New York

State Authorities, would be one of the largest in finance-industry regulatory

settlements with a single company in US history....

The pact settles civil fraud charges filed by New York Attorney General Eliot

Spitzer and the New York State Insurance Departrnent. The SEC hasn't filed

charges against AIG,it is expected to File and settle allegations Of accounting

fraud with the company simultaneously.

The huge payout is expected to include fines, restitution and business -

practice changes. AIG will pay $700 million in disgorgement and $100

million in penalties to the SEC...About $375 million will compensate AIG

policyholders who may have been injured because of alleged bid rigging for

some commercial insurance contracts in recent years."3

In sum, the corporate structure is complex and lacks transparency. It may not be in the

public interest to have these regulated utilities as a part of an organization structured in this

manner.

Discussion

It is appropriate tO examinethis matter and there is considerable precedent quesNoning

the involvement of equity investors in the utility industry. The experience in the electric utility

industry is Msmcdve.

2 Wall Street Journal Online, February 9, 2006

3 Wall Street Journal Online, February 9, 2006

I
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The Arizona Corporation Commission (ACC) rejected the proposed takeover of Tucson

Electric Power Company by Sage Mountain LLC and the investment firm of Kohlberg Kravis

Roberts & Co., J.P. Morgan and Wachovia Capital Partners. In denying the proposal, the

Arizona Commission reasoned that oversight and corporate governance wouldhavebeen

weakened substantially by the proposed holding structure, and the reorganized endtyas a whole

would have had greater debt.

Similarly, when faced with comparable circumstances, the Oregon Public Utility

Commission rejected the proposed takeover of Portland General Electric (an Enron Company) by

Texas Pacific Corporation, a group of private Mvestors, The Commission held that the

transaction was not in the public interest because of excessive debt, short term ownership, non-

finalized transaction terms, and a lack of transparency.

Combined, these cases illustrate that even where domestic buyers are mainly US based

funds, therein an overriding concern that they are strictly equity investors with limited utility

operating experience and a possible short term ownership horizon.

In light of all of the circumstances, reopening this matter is appropriate. I expect the

parties to the re-opened proceeding to examine the following issues:

The extent of capital to be allocated to ongoing operating and maintenance expenses,

Fees paid to and services performed by affiliates;

Corporate governance/Sarbanes Oxley compliance,

The expected term of ownership,

The buyer's operating water and wastewater operational experience ;

The use of leverage to eliminate or maximize income tax liabilities;

Extent of transparency on corporate structure issues,

Community presence,

The complex nature and objectives of affiliated relationships; and

Entity creditworthiness.

I
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Examination of these issues will enable me to determine whether this transaction is in the

public interest.

4 4 /6) M66
DATE

9* 6 -
WENDE L F. HOLLAND, CHAIRMAN
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PENNSYLVANIA PUBLIC UTILITY COMMISSION
HARRISBURG, PENNSYLVANIA 17105

DOCUMENT
FOLDER

Application of Perm Estates Utilities,
Inc., Utilities, Inc. of Pennsylvania
and Utilities, Inc; - Westgate for
Approval of Stock Transfer Leading to
a Change in COntrol of their Parent
Corporation, Utilities, INc.

Public Meeting March 16, 2006
Mar-2006-C-0006
Docket Nos.: A-210072F0003

A-230063F0003
A-230013F0004
A-210093F0002

MOTION OF CHAIRMAN WENDELL F. HOLLAND

By operation of law, the Initial Decision of Administrative Law Judge Angela T. Jones,
in the above captioned proceeding became a final action of the Commission on February 28,
2006.1 Upon further consideration, believe this Commission under Section 703(g) of the Codes
should reconsider that action pending further review of the merits of that Initial Decision.

As a regulator, I am concerned about whether this transaction is in the public interest.
Having the benefit of over 25 years of diverse experience 'm the water industry, Iamtroubled
over what appears to be a recent trend in the regulated water industry, that is, the entry of equity
buyers into the industry. Many issues come to mind that I believe warrant further scrutiny--for
example:

Capital allocated to ongoing operating and maintenance expenses,

Corporate governance/Sarbanes Oxley compliance;

The expected term of ownership;

The buyers experience operating water and wastewater experience

Community presence, and

The complex nature and objectives of affiliated relationships.

To ihciliinte this examination, believe it is appropriate that the Commission, in
accordance with Section 306(b)(l) of the code," direct the Office of Triad Std&` to intervene in
this IIl8tll°18

THEREFORE, I MOVE:

1 66 Pa. C.S. § 332 Gt)
2 66 Pa. C.S. §7o8(g)
3 66 Pa. c.s. § 306(b)(1)



/

1) That this case be reconsidered pending further review of the merits,

2) That the Office of Trial Staff intervene in this matter;

3) That due process considerations be afforded to all parties who will be provided with
the opportunity to comment, and

4) That the Office of Special Assistants prepare the appropriate Opinion and Order.

/4444 /4) 20o4,
DATE WEND L F. HOLLAND, CHAIRMAN

4



I.

\
/

PENNSYLVANIA PUBLIC UTILITY COMMISSION
HARRISBURG, PENNSYLVANIA 17105

Public Meeting March 1.6, 2006
MAR-2006-C-0006 ,
Docket Nos. A-210072F0003;
A-120063F0003; A-230013F0004;
A-210093F0002

APPLICATION OF.PENN
ESTATES UTILITIES, INC.,
UTILITIES, INC. OF
PENNSYLVANIA ND UTILITIES,
INC. _- WESTGATE FOR
APPROVAL OF STOCK
TRANSFER LEADING TO A
CHANGE IN CONTROL OF
THEIR PARENT
CORPORATION,UTILITIES, INC.

DGCUMENT
DERGL

DISSENTING STATEMENT OF
COMMISSIONER TERRANCE J. FITZPATRICK

On its own Motion, the CoMmission today reconsiders its final Order of
February 28, 2006, granting the above-captioned Application. The rationale for this
action is concern over the intentions and the stwctureof the new corporate owners.

I agree with the Motion adopted by the Majority to the extent that, in an
appropriate case, we should fully explore the ramifications of "equity investor' control
of regulated public utilities. In my view, however, this is not an appropriate case to
explore these issues, because the Commission has already iSsued a final Order
approving a Settlement Agreement between the Office of Consumer Advocate (OCA)
and the Applicants, and granting the Application. l note that the Settlement resolved
OCA's concerns regarding service quality and rates. The Majority's action of
reopening this matter may disrupt the settled expectations of the parties, may deprive
them of the benefits of the Settlement, and appears to threaten a significant delay in
resolution of these issues. With regard to the last point, while the Motion establishes
a comment procedure, it appears to me that hearings may be required to resolve
factual issues in the analysis required by the MotiOn.

On balance, I believe that the better course of action would be to address
issues regarding "equity investor" control on a prospective basis, rather than to
reopen this case to consider these issues. Accordingly, I respectfully dissent.

DATE:. March 16. 21106 . /_em.¢r4~¢» J. r.4,,z,;/
TERRANCE J. FITzpA'fRlcK

COMMISSIONER

l I HI l I l l l l
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PENNSYLVANIA PUBLIC UTILITY COMMISSION
HARRISBURG, PENNSYLVANIA 17105-3265

DOCUMENT
FOLDER

Application of Penn Estates Utilities, Inc., .
Utilities, Inc. of Pennsylvania and Utilities, Ire. -
Westgate for Approval of Stock Transfer Leading
to a Change in Control of their Parent
Corporation, Utilities, Inc.

PUBLIC MEETING
MARCH 16, 2006

MAR-2006-c-0006 ..
Docket No. A-210072F0003

A-230063F0003
A-z30013F0004
A-210093F0002

DISSENTING STATEMENT OF
COMMISSIONER KIM PIZZINGRILLI

I respectfully dissent from reopening this case. 'I he ComMission has a strong
policy of favoring settlements. Consistent with that policy, Joint Petitioners in this case
engaged in negotiations to settle issues raised by the Office of Consumer Advocate. The
ongoing discussions resulted in a Joint Settlement. The Office of Consumer Advocate
submits that the Settlement is in the public interest.. The Initial Decision of the
Administrative Law Judge became final by operation oflaw on February 28, 2006.

It is the role of this Commission to ensure that strong corporate governance
structures rein place in any Pennsylvania utility company. Itis also our responsibility
to ensure that terms of all Settlement Agreements. are.met and that utilities provide safe,
reliable and reasonably priced utility service for Pennsylvaniaconsumers. The
Settlement Agreement resolved the issues regarding service quality and rates raised by
the Office of Consumer Advocate.

I fully support the concerns and issues raised regarding equity investors entering
the utility industry. Rather than reopening this particular case and delaying the benefits
of the Settlement, I would have preferred to open a generic proceeding to hilly assess the
effect of equity owners in the utility industry.

\.M4/96
Date M 1'Izz1nG

COMMISSIOn
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Ms. Hawkins:
I am responding to your E-Mail that was forwarded to me from Darlene Standley of our Utilities Division. I have
researched our files and have found no complaints filed with us against Tennessee Water Service in the last five
years, is in good standing in Tennessee with our agency and is current with all required annual fees. I hope this
helps.
Carsie Mundy
Chief-Consumer Services Division
Tennessee Regulatory Authority
800-342-8359 ext. 157

>>> "Kimberley Hawkins" <KHawkins©azcc.gov> 1/18/2008 2:45 PM >>>
Thank you Ms. Standley and I did notice that you do regulated one of the
companies that is associated with Utilities, Inc. which is Tennessee
Water. I'm not sure if you got the original email that was sent out on
or around December 21, 2007, I went ahead and attached it to this email.

-----Original Message--
From: Darlene Standley mailto:Darlene.Stand
Sent: Friday, January 18, 2008 11:55 AM
To: Kimberley Hawkins
Subject: RE:

Attached is a listing of the gas, electric, water and wastewater
companies regulated by the TRA. This list can also be found on the
TRAs web page Ntfqrl/sta tn egg; under list of
regulated utilities.

Ms. Hawkins

Kimberley Hawkins

From:

Sent:

To:

Cc:

Subject:

Attachments: States Survey on Utilities, Inc.doc

Carsie Mundy [Carsie.Mundy@state.tn.us]

Tuesday, January 22, 2008 10:11 AM

Kimberley Hawkins

Darlene Standley

Fwd: RE: Tennessee Water Service

ire. u§£;;:§Z1;§;l

l§¥@stat@. ;nu§l

Thanks

Darlene Standley, Utilities Division Chief Tennessee Regulatory
Authority 460 James Robertson Parkway Nashville, TN 37243-0505
darlene.standley@state.tn.us

>>> "Kimberley Hawkins" <_i$l:l.a_wKi.ns@azcc<3Qm> 1/18/2008 12:29 PM >>>
Ms. Standley do you have any association with the companies listed on

1/22/2008
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ATTACHMENT K

THE UTILITIES' RESPONSE T() BNC 2.12 AND
2.13 INCLUDING COPIES OF JUDGEMENTS:

Louisiana
Nevada
Indiana
Virginia
Illinois A-F
North Carolina
South Carolina A-I
Florida A-V
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RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION
STAFF'S SECOND SET OF DATA REQUESTS

DOCKET NOs. w-20380A-05-0490, SW-20379A-05-0489
February 8, 2008 (Response Supplemented March 21, 2008)

BNC 2.12 In March 2007, the Illinois Commerce Commission in Docket No. 06
0360, citied five (5) affiliates of Utilities, Inc., for failure to comply
with Commission Orders and with Commission Rules. Please provide
a history of Citations issued by regulatory agencies in other
jurisdictions against Utilities, Inc. and/or any of its respective
affiliates since the year 2000

Re sponge: Utilities, Inc. is a holding company that owns the stock of approximately
90 operating utilities in 17 states. As such, to the best of my knowledge
and belief there have been no citations that have been issued by
regulatory agencies against Utilities, Inc. in connection with utility
compliance obligations. With respect to its utility operating company
affiliates, the requested information is set forth below for each of the
applicable states

Arizona

Georgia

Kentuckv

Louisiana On August 11, 2004, the Louisiana Department of
Environmental Quality issued a Compliance Order to Louisiana Water
Service, Inc. following an inspection by the Department. A copy of the
Compliance Order is attached

On May 21, 2002, the Louisiana Department of Environmental Quality
issued a Compliance Order to Utilities, Inc. of Louisiana following an
inspection by the Department. A copy of the Compliance Order is
attached

Mississippi None

New Jersev None

Tennessee None

8623296.6



RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION
STAFF'S SECOND SET OF DATA REQUESTS

DOCKET NOs. W-20380A-05-0-90, SW-20379A-05-0489
February 8, 2008 (Response Supplemented March 21, 2008)

Nevada - On October 25, 2000, the Public Utilities Commission of
Nevada ("Commission") issued an order in Docket No. 98-0-5008 relating
to an application by Spring Creek Utilities Company to withdraw from its
Capital Projects and Hydrant Fund. During the review of this application
the Commission's Regulatory operations Staff identified three compliance
issues including a failure to obtain a permit to constnlct pursuant to the
Nevada Utility Environmental Protection Act ("UEPA") for construction
of a 500,000 gallon storage tank. Spring Creek Utilities Company entered
into a Stipulation wherein it agreed to pay a $5,000 fine that would be
suspended for three years and expunged if the utility obtained all
necessary construction permits and there were no further violations of the
UEPA. A copy of the order is attached

Cn October 17, 2006, the Commission issued an order approving a
Settlement Agreement and Stipulation Agreement between the
Commission Staff and Spring Creek Utilities Company relating to a
Petition for an Order to Show Cause that alleged that Spring Creek
Utilities Company failed to provide reasonably continuous and adequate
service to its customers. A copy of the order is attached

Maryland None

Pennsylvania None

Indiana - On August 24, 2004, as part of an order involving the sale of
assets and approval of an acquisition adjustment, the Indiana Utility
Regulatory Commission ("Commission") found in Cause No. 41873 that
certain records of Indiana Water Services, Inc. ("IWSI") were being kept
out of state (in Northbrook, Illinois) contrary to the requirement that a
utility's books be kept in the state and not be removed except upon
conditions prescribed by the Commission. [WSI did this because one of its
Indiana affiliates, Twin Ladies Utilities, had already been given permission
bathe Commission to keep its books in Illinois. The Commission found
that notwithstanding its authorization for the affiliate to keep its books and
records out of state, IWSI should have asked for permission. The
Commission did not require IWSI to transfer the books and records back to
Indiana, but merely ordered that IWSI would have to pay the costs of die
Commission and the Office of Utility Consumer Counselor related to any
necessary visits to Northbrook
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RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILIW COMPANY
TO ARIZONA CORPORATION COMMISSION
STAFF'S SECOND SET OF DATA REQUESTS

DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489
February 8, 2008 (Response Supplemented March 21, 2008)

Virzirzia - On January 21, 2005 Massanutten Public Service Corporation
("MPSC") filed an application with the Virginia State Corporation
Commission ("Commission") under the state's Affiliates Act requesting
approval of a water services agreement with Water Service Corporation
("WSC") (an affiliate of MPSC) under which MPSC and WSC had already
been operating. At the time MPSC and WSC had entered into the
agreement, MPSC was exempt from the Affiliates Act because it did not
meet the financial threshold that would have required approval of the
agreement. On April 20, 2005, MPSC filed a request to withdraw its
application because certain provisions of the agreement needed to be
revised. On April 21, 2005, the Commission granted the application and
dismissed the case without prejudice. By order dated June 7, 2005, MPSC
was directed to file a new application with a Revised Agreement. MPSC
filed a new application for approval of the Revised Agreement in Case No
PUE-2005-0063. On October 19, 2005, the Commission issued an order
granting approval of the Revised Application. In its order approving the
Revised Agreement, the Commission found that MPSC and WSC had
been operating under the prior agreement which had not been approved by
the Commission and ordered that MPSC "take the necessary steps to
ensure that prior approval is obtained by the Commission under the
Affiliates Act for any future affiliate transactions." A copy of the order is
attached for your convenience

On March 15, 2006, MPSC, entered into a Consent and Special Order
("Consent Order") with the Virginia Department of Environmental Quality
to resolve alleged violations of environmental laws and regulations
MPSC without admitting or denying the factual findings or conclusions of
law contained in the Consent Order, agreed to perform the actions
described in Appendix A to the Consent Order and to pay a civil charge Of
$19,700. A copy of the Consent Order is attached

Illinois - On January 3, 2007, the Illinois Environmental Protection
Agency ("EPA") accepted a Compliance Commitment Agreement
proposedby Galena Territory Utilities, Inc. ("Galena") to resolve a notice
of alleged violations under the Illinois Environmental Protection Act. A
copy of the EPA's acceptance letter is attached as BNC 2.12 IL-A

On March 21, 2007, the Illinois Commerce Commission ("Commission")
issued an order in Docket No. 06-0360 relating to Apple Canyon Utility
Company, Cedar Blu# Utilities, Ire., Charmer Water Company, Cherry
Hill Water Company and Northern Hills Water Company ("collectively
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RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY

TO ARIZONA CORPORATION COMMISSION
STAFF'S SECOND SET OF DATA REQUESTS

.DOCKET NOS. W-20380A-05-0490, SW-20379A-05-0489
February 8, 2008 (Response Supplemented March 21,2008)

"Companies"). The Commission found, in part, that the Companies failed
to maintain and file on April 7, 2005, continuing property reports
("CPRs") as was required by the Commission. The Companies had
testified that the in-house data base system that was designed to track the
CPRs did not interface properly with other older systems and there was a
delay in getting the data entry work completed in time for the April 7,
2005 deadline. Notwithstanding, the Commission issued an order that
required that future rate base additions for the Companies must be
supported by CPRs and assessed a civil penalty totaling $5,000. A copy
of the order is attached as BNC 2.12 IL-B.

On May 18, 2007, Circuit Court for the 15th Judicial Circuit of
Stephenson County, Illinois, entered an order (No. OCH96) approving a
Consent Order between the Illinois Environmental Protection Agency and
Northern Hills Water and Sewer Company ("Northern Hills") wherein
Northern Hills, without admitting the allegations of violations contained in
the complaint, agreed to comply with the conditions of the Consent Order
and pay a civil penalty of $9,750. The allegations of the complaint were
that Northern Hills had violated various provisions of the Illinois
Environmental Protection Act relating to its waste water treatment plant in
Freeport, Illinois; A copy of the Consent Order is attached as BNC 2.12
IL-C.

On August 30, 2006, the Commission issued an order in Docket No. 05-
0452re1ating to an application for a 2.95 acre extension of the CC&N for
Galena Territory Utilities, Inc. ("Galena") to provide sanitary sewer
service to an existing 71-unit condominium development contiguous to its
existing service territory. In approving the application, the Commission
found, in part, that Galena had provided service prior to the issuance of
the CC&N and ordered Galena to pay a $1,000 fine. A copy of the order
is attached as BNC 2.12 IL-D.

On July 12, 2005, Circuit Court for the Nineteenth Judicial District of
Lake County, Illinois, entered an order (No. 05CHl009) approving a
Consent Order between the Illinois Environmental Protection Agency and
Charmer Water Company ("Charmer") wherein Charmer, without
admitting the allegations of violations contained in the complaint, agreed
to comply with the conditions of the Consent Order and pay a civil penalty
of $5,000. The allegations of the complaint were that Charmer had failed
to obtain a construction permit for a hydropneumatic storage tank and
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operate such tank without a permit.
attached as BNC 2.12 IL-E.

A copy of the Consent Order is

On or about November 6, 2003, the United States Environmental
Protection Agency and Northern Hills Water and Sewer Company
("Northern Hills") entered into a Consent Agreement and Final Order
("Consent Agreement") in Docket No. CERCLA-05-2004 wherein
Northern Hills, widiout admitting or denying the factual allegations of the
complaint, agreed to pay a civil penalty of $1,000 for failing to timely
report release of chlorine from its Freeport facility. A copy of the Consent
Agreement is attached as BNC 2.12 IL-F.

North Carolina - Although not a citation per Se, on April 15, 2005, the
North Carolina Utilities Commission ("Commission") issued an order
granting a partial rate increase in connection with an application by
Carolina Water Service, Inc. ofNorfh Carolina ("CW.S"') for a water and
sewer rate increase in Docket No. W-354, Sub 266. As part of this rate
case review, the Commission found that CWS had not complied with
several requirements. Although the Commission specifically ruled in its
order it was not appropriate to impose any penalties, it did take some of
these items into consideration in setting rates and further ordered CWS to
comply with the requirements in the future. A copy of this rate case order
is attached as BNC 2.12 NC. ,

South Carolina - Attached (as identified) are copies of Consent Orders
entered into between the South Carolina Department of Health and
Environmental Control ("DHEC") and the Utilities, Inc. affiliates listed
below. Pursuant to DHEC regulations to address system deficiencies
through their enforcement process, Consent Orders would be issued to
identify, correct and in many cases, assess civil penalties as part of the
standard process.

Note: Six (6) of the nine (9) Consent Orders below involved Utilities
Services of South Carolina, Ire. which was acquired by Utilities, Inc. in
2002 which had some deficiencies that were previously identified by
DHEC.

O Utilities Services of South . Carolina, Inc. (Charleswood
Subdivision) - No. 06-098 DW, June 15, 2006. No civil penalty
was required if the utility complied with the Consent Order. BNC
2.12 SC-A
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o

o

o

o

o

O

O

O

Utilities Services of South Carolina, Inc. (Purdy Shores) .-No. 06-
225 DW, December 4, 2006. No civil penalty was required if the
utility complied with the Consent Order. BNC 2.12 SC-B
Utilities Services of South Carolina, Inc. (Barney Rhett
Subdivision) - No. 05-149 DW, October 18, 2005. No civil
penalty was required if the utility complied with the Consent
Order. BNC 2.12 SC-C
Utilities Services of South Carolina, Inc. (FoxwoodSubdivision)
No. 05-099-W, July 21, 2005. An $8,400 civil penalty was agreed
to. BNC 2,12 SC-D
Carolina Water Service, Inc. (Glenn Village II Subdivision) -No.
05-094-DW, July 19, 2005. No civil penalty was required if the
utility complied with the Consent Order. BNC 2.12 SC-E
United Utility Company, Inc. (Briarcreek Subdivision I WWTF) -
No. 04-180-W, October 6, 2004. A $3,000 civil penalty was
agreed to. BNC 2.12 SC-F
Carolina Water Service, Inc. (River Hills Subdivision) - No. 04-
140-W, July 30, 2004. A $9,600 civil penalty was agreed to. BNC
2.12 SC-G
Utilities Services of South Carolina, Inc. (Farrowood Estates) -
No. 04-073 DW, April 6, 2004. No civil penalty was required if
the utility complied with the Consent Order. BNC 2. 12 SC-H
Utilities Services of South Carolina, Inc. (Washington Heights) -
No. 04-072 DW, April 6, 2004. No civil penalty was required if
the utility complied with the Consent Order. BNC 2.12 SC-I

Florida -- Attached (as identified) are copies of "short form" settlements
entered into between the Florida Department of Environmental Protection
("DEP") and the Utilities, Inc. affiliates listed below. Pursuant to DEP
regulations that address system deficiencies through its enforcement
process, settlements would be entered into to identify, correct and in many
cases, assess civil penalties as part of the standard process.

o

O

Sanlando Utilities Corporation (Wekiva Hunt Club WWTF) -.No.
0GC-06-0800, June 16, 2006. A civil penalty totaling $2,500 was
agreed to. BNC 2.12 FL-A
Bayside Utility Services, Inc. --No. OGC 06-2421-03-DW, March
6, 2007. A civil penalty totaling $2,200 was agreed to. BNC 2.12
FL-B
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O

O

O

o

O

Mid-County Services, Inc..- No. OGC 06-1742, November 22,
2006. A civil penalty totaling $4,500 was agreed to. BNC 2.12
FL-C
Miles Grant Water and Sewer Company -No. OGC 06-1249, July
17, 2006. A civil penalty totaling $350 was agreed to. BNC 2.12
FL-D
Mles Grant Water and Sewer Company .--No. OGC 06-0302, May
2006, A civil penalty totaling $600 was agreed to. BNC 2.12 FL-
E
Miles Grant Water and Sewer Company -No. OGC 04-0892, July
9, 2004. A civil penalty totaling $600 was agreed to. BNC 2.12
FL-F
Sanlando Utilities Corporation (Wekiva Hunt Club F) --No.
OGC 02-1204, August 27, 2002. A civil penalty totaling $4,650
was agreed to. BNC 2.12 FL~G

Attached is a copy of a "short form" settlement entered into between the
Florida Department of Health and the following Utilities, Inc. affiliate
pursuant to DEP regulations:

o Cyprus Lakes Utilities, Inc.... No. OGC 06-653PW5055A,
December 13, 2006. A civil penalty totaling $1,200 was agreed to.
BNC 2.12 FL-H

Attached (as identified) are copies of Consent Orders entered into between
the DEP and the Utilities, Inc. affiliates listed below. Pursuant to DEP
regulations that address system deficiencies through its enforcement
process, Consent Orders would be entered into to identify, correct and in
many cases, assess civil penalties as part of the standard process.

O

o

o Sandy Creek Utility Services, Inc. -- No. OGC 07-1887-03-DW,
January 22, 2008. A civil penalty totaling $1,225 was agreed to.
BNC 2. 12 FL-I
Utilities, Inc. of Florida -No. OGC 06-100-51-PW, June 8, 2006.
A civil penalty totaling $500 was agreed to. BNC 2.12 FL-J
Miles Grant Water and Sewer Company .- No. OGC 05-2873,
March 20, 2006. A civil penalty totaling $500 was agreed to.
BNC 2.12 FL-K
Utilities, Inc. of Eagle Ridge --No. OGC 05-2747-36-DW, January
30, 2006. A civil penalty totaling $2,000 was agreed to. BNC
2.12 FL-L

o
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o Alfalfa Utilities, Inc. - No. OGC 05-0505, June 22, 2005. A civil
penalty totaling $3,500 was agreed to. BNC 2.12 FL-M

The following related to Florida Public Service Commission
("Commission") rate case orders for the following Utilities, Inc. affiliates:

o Utilities, Inc. ofSandalhaven - Docket No. 020409-SU, Order No.
PSC-03-0602-PAA-SU, May 13, 2003.. The Commission found
that the Company entered into a modified contract with a country
club to provide reuse that included an annual fee of $4,000
intended to cover the increase in cost for testing and operating the
reuse system, which was not included in the original contract. The
Commission subsequently learned that the charge was not included
in the Company's tariff. The Company subsequently requested
approval of a tariff covering the fee. The Commission did
recognize that the $4,000 annual fee, paid in quarterly amounts of
$l,000, benefited the remaining customer base by reducing the
portion of the revenue requirement generated from residential and
other general use customers. In the rate case order, the
Commission found that i) a show cause proceeding would not be
initiated since the Company properly recorded the revenue from
the charge, ii) the Company submitted a proposed tariff once it was
informed that it did not have a tariff on file, and iii) the
Commission wanted to encourage reuse. The Commission did not
assess any administrative penalty and put the Company on notice
that it may only charge those rates and charges approved by the
Commission. The relevant pages from the Commission's order are
attached as BNC 2.12 FL-N.

Utilities, Inc. Subsidiary Settlement - On December 23, 2004, the
Commission issued an order approving a settlement agreement
("Agreement") filed by Utilities, Inc. ("UI"). The Agreement was
in response to Docket No. 040316-WS that was opened by the
Commission to br ing al l o f  U l ' s Florida subsidiaries into
compl iance wi th Rule 25-30.115 fol lowing f indings by the
Commission in prior orders that UI 's Florida subsidiaries were not
in compliance with the books and records requirements. A copy of
the order and Agreement is attached as BNC2.12 FL-O.

Alafaya Utilities, Inc. -. On February 15, 2007, the Commission
issued Order No. PSC-07-0130~SC-SU in Docket No. 060256-SU
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.approving an increase in rates and charges for Alafaya and
initiating a show cause proceeding. The order to show cause
alleged various violations and proposed fines totaling $4,200. The
relevant pages from the Comlnission's order are attached as BNC
2. 12 FL-P.

Cyprus Lakes Utilities, Inc. - On March 5, 2007, the Commission
issued Order No. PSC-07-0199-PAA-WS in Docket No. 060257-
WS approving an increase in rates and charges for Cyprus and
initiating a show cause proceeding. The order to show cause
alleged violations of prior Commission orders regarding books and
records requirements and proposed a fine of $3,000. The relevant
pages iron the Commission's order are attached as BNC 2.12 FL-
Q.

Sanlando Utilities Corp. - On March 6, 2007, the Commission
issued Order No. PSC-07-0205-PAA-WS in Docket No. 060258-
WS approving an increase in rates and charges for Cyprus and
initiating a show cause proceeding. The order to show cause
alleged that Cyprus failed to notify the Commission of a project
suspension and proposed a fine of $500. The relevant pages from
the Commission's order are attached as BNC 2.12 FL-R.

Labrador Services, Inc. - On July 16, 2001, the CommissiOn issued
Order No. PSC-01-1483-PAA-WS in Docket No. 000545 granting
certificates and ordering that the 2000 annual report be filed and
the annual regulatory assessment be paid. In its order granting the
certificates, the Commission found that Labrador was in apparent
violation of its Certificate, annual report and regulatory assessment
requirements. The Commission concluded, however, that under
the circumstances that gave rise to these apparent violations, no
order to show cause proceeding was necessary. The relevant pages
from the Commission's order are attached as BNC 2.12 FL-S.

Labrador Services, Inc. - On February 14, 2007, the Commission
issued Order No. PSC-07-0129-SC-WS in Docket No. 060262 WS
denying a rate increase, ordering a refund of interim rates and
initiating a show cause proceeding. The order to show cause
alleged violations relating to adjustments to Labrador 's books, and

8623296.6
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meter-related issues and proposed a fine of $3,500. The relevant
pages from the Commission's order are attached as BNC 2.12 FL-
T.

Utilities, Inc. of Florida - On June 13, 2007, the Commission
issued Order No. PSC-07-0505-SC-WS in Docket No. 060253-WS

.approving an increase in rates and charges and initiating a show
cause proceeding. The order to show cause alleged that the utility
was serving customers outside of its certificated area and that it
had not kept its books and records in compliance with Commission
rules. The order proposed fines totaling $8,250. The relevant
pages from the Commission's order are attached as BNC 2.12 FL-
U.

Miles Grant Water and Sewer Company .- On November 5, 2002,
the Commission issued Order No. PSC-02-1517-TRF-WU in
Docket No. 020925, approving a bulk irrigation class of service.
As part of the order, the Commission found that the utility had
initiated a new class of service prior to receiving Commission
approval. The Commission found it was not necessary or
appropriate to issue an order to show cause under the
circumstances. The relevant pages from the Commission's order
are attached as BNC 2.12 FL-V.

Prepared by: Michael T. Dryjanski
Manager, Regulatory Accounting
Utilities, Inc.
2335 Sanders Road
Northbrook, IL 60062
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BNC 2.13 Please provide a copy of all Consent Orders entered into by Utilities,

Inc. and/or any of their respective affiliates with any regulatory
agencies since the year 2000.

1 Please see the response to BNC 2.12 to the extent applicable.

1

Response

Prepared by: Michael T. Dryjanski
Manager, Regulatory AccountiNg
Utilities, Inc.
2335 Sanders Road
Northbrook, IL 60062
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STATE OF LOUISIANA
DEPARTMENT OF ENVIRONMENTAL QUALITY

OFFICE OF ENVIRQNMENTAL COMPLIANCE

IN THE MATTER OF

LOUISIANA WATER SERVICE, INC.
ST. TAMMANY PARISH
ALT ID NO. LA0049794

ENFORCEMENT TRACKING NO.

WE-C-04-0189

AGENCY INTEREST no.

PROCEEDINGS UNDER THE LOUISIANA
ENVIRONMENTAL QUALITY ACT,
La. R.S. 30:2001, ET SEQ.

*

*

*

*

*

*

*

-A-

*

*

*

19474

COMPLIANCE ORDER

The following is issued to

SERVICE, INC. (RESPONDENT) by the Louisiana Department of Environmental Quality (the

COMPLIANCE ORDER LOUISIANA WATER

Department), under the authority granted by the Louisiana Environmental Quality Act (the Act),

La. R.S. 30:2001, et seq., and particularly by La. R.S. 30:2025(C), 30:2050.2 and 30:2050.3(B).

FINDINGS DF FACT

The Respondent owns and/or operates a privately owned treatment facility serving

Kingspoint Subdivision located at 650 Voters Road in Slidell, St. Tammany Parish, Louisiana.

The Respondent was issued LPDES permit LA0049794 on or about May 27, 1997. Louisiana

Pollutant Discharge Elimination System permit LA0049794 was modified on or about

September 5, 1997, to correct typographical errors. The permit expired on or about May 26,

I.



Date of
Overflow

Overflow Location Overflow
Amount

Cause of Overflow

02/14/04 1329 & l 40'7 Admiral
Nelson .- 1470
Hillary, Slidell, LA

< 100 gal. Lift station pump failure,

2/8/04 200 Foxbriar < 100 gal, Stopped 8" sewer main.

1/1/04 1407 Admiral Nelson,
1413 Kings Row,
1470 Hillary

1,500 gal. Pump failure at the Montgomery St. station.

12/25/03 301 Brooldiaven Ct, 100 gal. Grease blockage in sewer main.

9/27/03 1404 Montgomery
Blvd.

100 gal. Grease blockage in the sewer main.

9/20/03-
09/23/03

650 Voters Road ljnknown

I
Electrical breaker tapped.

1

1

` r

T T*

2002. The Respondent submitted an application for renewal of LPDES permit LA0049794 on or

about October 24, 2001, therefore LPDES permit LA0049794 was administratively extended.

LPDES permit LA0049794 was reissued to the Respondent on or about February 20, 2004, with

an effective date of March 1, 2004, and which shall expire on April 30, 2009. Under the terms

and conditions of LPDES permit LA0049794, the Respondent is authorized to discharge treated

sanitary wastewater from its facility into W-14 Drainage Canal, thence into Salt Bayou, thence

into Lake Pontchartrain, all waters of the state.

II.

Inspections conducted by the Department on or about September 25, 2001, and December

25, 2003, and a subsequent file review conducted by the Department on or about April 1, 2004,

revealed that overflows had occurred as reported by the Respondent. The overflows are as

follows :

2
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8/11/03 209 &215 Brookter
St.

< 200 gal. Main line blockage.

7/8/03 650 Voters Road 100 gal. Heavy rainfall during Hurricane Bill.

6/8/03 209 Brookter Dr. < 200 gal. Pump failure due to resets tripping out.

4/28/02 Manholes at Foxbriar,
Foxcroft, Hollow
Rock, and Tiffany St.

50,000 gal. Power out to liftstation due to underground
lines hit by boring crew.

4/3/02 201 Brookter St. 500 gal. Sewer main clogged with grease.

2/9/04 650 Voters Road < 100 gal. Blockage of sewer main.

11/26/01 Liftstation across
from 125 Kingspoint
Blvd.

12,000 gal. Power outage.

11/26/01 #1 sewer 118 station
across from 125
Kingspoint Blvd.

12,000gal. Power outage.

8/19/01 Lifstation on
Kingsport Blvd.
Across from Rainbow
Center

180 gal. Heavy grease build-up caused float to stick.

5/17/01 Kingspoint Blvd.
Bridge crossing the
W- 14 canal.

100 gal, Ground washed away causing 8" sewer force
main to crack.

6/4/00 Kingspoint Blvd.
Bridge crossing the
W- 14 canal.

300 gal, Repair clamp broke off.

10/22/99 #2 liitstation < 40,000 gal. Pumps quit due to vacuum leak.

6/3/99 Chaucer sewer lift
station

Unknown Electrical malfunction that caused breaker to

trip.

| I I

*'=»

*xi

Each discharge not authorized by LPDES pelTrlit LA0049794 is in violation of La. RS. 302075,

La. R.s. 302076 (A) (1), La. R.s. 302076 (A) (3), LAC 33;Ix.501.A, LAC 33:IX,501.D, and

LAC 33:IX.2355.A. Each failure by the Respondent to properly operate and maintain its

sewerage system is in- violation of LPDES permit LA0049794 (Part I, Page 2, and Part IH,

3



Section A.2 and B.3.a), La. R.S. 3032076 (A) (3), LAC 33:IX.501.A, LAC 33:IX.2355.A, and

LAC 33:IX.2355,E

An inspection conducted by the Department on or. about September 25, 2001, revealed

the Respondent was not properly operating and maintaining its facility. Specifically, the

Respondent did not have a thermometer in the refrigerator containing the laboratory samples

The Respondent's failure to properly operate and maintain its facility is in violation of LPDES

permit LA0049794 (Part III, Sections A.2, B.3, and C.5), La. R.S. 30-.2076 (A) (3), LAC

33.-1x.501.A, LAC 33:IX.2355.A, and LAC 33:IX.2355.E

An inspection conducted by the Depamnent on or about September 25, 2001, revealed

the Respondent was not maintaining proper records. Specifically, the Respondent failed to

maintain temperature logs for the refrigerator containing the laboratory samples and no chain of

custody fomls were available prior tO January 2001. The Respondent's failure to prop Arly

maintain records is violation of LPDES penni LA0049794 (Part III, Sections A.2 and 0.3)

La. R.S. 3012076 (A) (3), LAC 33:IX.50l.A, LAC 33:IX.2355.A, and LAC 33:D{.2355..T.2

An inspection conducted by the Department on or about September 25, 2001, revealed

the Respondent was not properly sampling. Specifica11_y, the Respond¢;;t's chain of custody

records for July 6, 2001, and September 6, 2001, indicated 3-hour composite samples were taken

at 9:00 am when LPDES Permit LA0049794 specifies that the first portion of the composite

sample shall be collected no earlier than 10 am. Each failure by the Respondent to properly

sample is in violation of LPDES permit LA0049794 (PaI"t I, Page 2, Part H, Section D,2.d, and

in



Date Parameter Permit Limit Reported Value

12/97 Fecal Coliform
(Weekly Avg.)

400 colonies/100 ml 15,400 colonies/100 ml

02/00 BODY Weekly Avg.) 30 mg/L 41 m Ll¢

08/01 Fecal Coliform
(Weekly Avg.)

400 colonies/100 ml 37,600 colonies/100 ml

09/01 Fecal Coliform
(Weekly Avg.)

400 colomes/100 ml 660 colonies/100 ml

11/01 Fecal Coliform
(Weekly Avg.)

400 colcmies/100 ml I 13,000 colonies/100 ml

I
T n

Part HI, Sections A.2 and F.24.e) La. R.S. 3022076 (A) (3), LAC 33¢1x.501.A, and LAC

33:IX.2355.A.

VI.

An inspection conducted by the Department on or about September 25, 2001, revealed

the Respondent was not sampling as required by LPDES permit LA0049794. Specifically, die

Respondent failed to sample Dissolved Oxygen (DO) for the monitoring periods of January 2001

and February 2001. Each failure by the Respondent to sample is in violation of LPDES permit
\

LA0049794 (pm 1, Page 2 of 2, and Pan 111, Section A.2) La. R.s. 302076 (A) (3), LAC

.83:D{.50l.A, and LAC 33:IX.2355.A.

VII.

An inspection conducted by the Department on or about September 25, 2001, and a

subsequent tile review conducted by the Department on or about April 7, 2004, revealed the

following effluent limitations violations as reported by the Respondent on Discharge Monitoring

Reports (DMRS):

Each effluent limitation violation constitutes a violation of LPDES penni LA0049794 (Part I,

Page 2, and Part IH, Section A.2), La. R.S. 3032076 (A) (u, La. R.S. 3022076 (A) (3), LAC

332IX.50l.A, LAC 33:IX.501.D, and LAC 33:IX.2355.A.

5
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CGMPLIANCE ORDER

Based on the foregoing, the Respondent is hereby ordered :

1.

To immediately take, upon receipt of this COMPLIANCE ORDER, any and all steps

necessary to meet and maintain compliance with LPDES permit LA0049794 and Water Quality

Regulations.

II.

The Respondent shall submit to the Enforcement Division, within (60) days after the

receipt of this COMPLIANCE ORDER, a comprehensive plan for the expeditious elimination

and prevention of such non-complying discharges as mentioned in Paragraph II of the Findings

of Fact section of this document. Such a plan shall provide for specific corrective actions taken

and shall include a critical path schedule for the achievement of compliance within the shortest

time possible.

III.

To submit to the Enforcement Division, within thirty (30) days after receipt of this

COMPLIANCE ORDER, a written report that includes a detailed description of the

circumstances surrounding the cited violations and actions taken or to be taken to achieve

compliance with the Order Portion of thisCOMPLIANCE ORDER.

THE RESPONDENT SHALL FURTHER BE ON NOTICE THAT:

The Respondent has a right to an adjudicatory hearing on a disputed issue of material fact

or of law arising from this COMPLIANCE ORDER. This right may be exercised by filing a

6
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written request with the Secretary no later than thirty (30) days after receipt of this
1

COMPLIANCE ORDER.
b

:lx

II.

The request for an adjudicatory hearing shall specify the provisions of the

COMPLIANCE ORDER on which the hearing is requested and shall briefly describe the basis

for the request. This request should reference theEnforcement TrackingNumber andAgency

Interest Number, which are located in the upper right-hand comer of the first page of this

document and should be directed to the following:

DepaMnent of Environmental Quality
Office of the Secretary
Post Office Box 4302
Baton Rouge, Louisiana70821-4302
Attn: Hearings Clerk, Legal Division

Re: Enforcement Tracking No. WE-C-04-0189
Agency Interest No. 19474

III,

Upon the Respondent's timely filing a request for a hearing, a hearing on the disputed

issue of material fact or of law regarding this COMPLIANCE ORDER may be scheduled by

the Secretary of the Department. The hearing shall be governed by the Act, the Administrative

Procedure Act (La. R.S. 491950, et seq.), and the Department's Rules of Procedure. The

Department may amend or supplement thisCOMPLIANCE ORDERprior to the hearing, alter

providing sufficient notice and an opportunity for the preparation of a defense for the hearing.

This LCOMPLIANCE ORDER shall become a final enforcement action unless the

request for hearing is timely filed. Failure to timely request a hearing constitutes a waiver of the

7
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1

Respondent's right to a hearing on a disputed issue of material fact or of law under Section

2050.4 of the Act for the vio1ation(s) described herein.
b:Ia

v.

The Respondent's failure to request a hearing or to file an appeal or the Respondent's

withdrawal of a request for hearing on this COMPLIANCE ORDER shall not preclude the

Respondent from contesting the findings of facts in any subsequent penalty action addressing the

same Vio1ation(s), although the Respondent is stopped from objecting to this COMPLIANCE

ORDER becoming a permanent paN of its compliance history.

VI.

Civil penalties .of not more than twenty-seven thousand five hundred dollars (527,500)

for each day of violation for the vio1ation(s) described herein may be assessed. The

Respondent's failure or refusal to comply with this COMPLIANCE ORDER and the provisions

herein will subject the Respondent to possible enforcement procedures under La. R.S. 30:2025,

which could result 'm the assessment of a civil penalty in an amount of not more than fifty

thousand dollars ($50,000) for each day of continued violation or noncompliance.

VII.

For each violation described herein, the Department reserves the right to seek civil

penalties in any manner allowed by law, and nothing herein shall be constmedto preclude the

right to seek such penalties.

NOTICE OF POTENTIAL PENALTY

Pursuant to La. R.S. 30:2050.3(B), you are hereby notified that the issuance of a penalty

assessment is being considered for the vio1ation(s) described herein, Written comments may be

8
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filed regarding the violation(s) and the contemplated penalty. If you elect to submit comments, it

is requested that they be submitted within ten (10) days of receipt of this notice.
a

==»

11.

Prior to the issuance of additional appropriate enforcement action(s), you may request a

meet ing wi th the Department to present any mi t igat ing ci rcumstances concerning the

vio1ation(s). If you would like to have such a meeting, please contact Chad Keith at (225) 219-

3773 within ten (10) days of receipt of this NOTICE OF POTENTIAL PENALTY.

IH.

_ The Depamnent is required by La. R.S. 30:2025(E)(3)(a) Te consider the gross revenues

of the Respondent and the monetary benefits of noncompliance to determine whether a penalty

will be assessed and the amount of such penalty. Please forward the Respondent's most current

annual  gross rev enue statement  along wi th a statement  of  the monetary benef i ts of

noncompliance for the cited vio1ation(s) to the above named contact person within ten (10) days

of receipt of this NOTICE OF POTENTIAL PENALTY. Include with your statement of

monetary benefits the method(s) you utilized to arrive at the sum. If you assert that no monetary

benefits have been gained, you are to fully justify that statement



• * 4

This CONSOLIDATED COMPLIANCE ORDER & NOTICE OF POTENTIAL

PENALTY is effective upon receipt.

Baton Rouge, Louisiana, this / / day of / 7'Z/ 9 9
2004.

4/34 ,z5/Uv
/Her id Liggett, ph.b.
Assistant Secretary
Office of Environmental Compliance

u*

Copies of a request for a hearing and/or
related correspondence should be sent to:

Louisiana Department of Environmental Quality
Office of Environmental Compliance
Enforcement Division
P.O. Box 4312
Baton Rouge, LA 70821-4312
Attention: Celene Cage

c: Mr. Charles Faultry
U.S. Environmental Protection Agency

Bill Hathaway
Regional Sanitation Director

W.
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BEFORE THE PUBLIC UTILITIES COMMISSIONOF NEVADA

In re application lion SPRING CREEK UTILITIES COMPANY )
to withdraw $131,993.33 from its Capital Projects Fund 8nd )
$39,366.36 from its I-Iydrant Flllld. )

>

Docket N0.98-5008

At a general session of the Public Utilities
Commission ofNevada, heldat its offices
on October 19, 2000.

Chairman Donald L. Soderberg
Commissioner Richard M. Mclntirc
Commission Secretary Crystal Jackson

COMPLIANCE ORDER

The Public Utilities Commission of Nevada ("Commission") makes the following

findings of fact and conclusions of law:

On May 5, 1998, Spring Creek Utilities Company ("Applicant") tiled an

application, designated as Docket No. 98-5008, with the Commission to withdraw $131,993.33

tram its Capital Projects Etmd to reimburse Applicant for amounts expended on the construction

of a 500,000-gallon storage tank and on a 3-H.P. water booster, and to withdraw $39,366.36

from its Hydrant Fund to acquire and install sixteen.(l6) fie protection hydrants.

This application comes within the authority and jurisdiction of the Commission

pursuant to Chapters 703 and 704 of the NRS and Nevada Administrative Code ("NAC") and, in

particular, 704.600(4).

The Commission issued a public notice of this application in accordance with

Nevada law and the Connnission's Rules of Practice and Procedure. No protests were filed

pursuant to this public notice. Pursuant to the provisions of NRS 703.320, the Commission may

dispense with a hearing under these circumstances.

The Commission's Regulatory Operations Staff identified the following issues:

(1) Applicant had not deposited the fund receipts into interest-bearing accounts, as required by

Nevada Administrative Code ("NAC")704.600(4); (2) certain taps were charged less than the.

tariff rate of $350, resulting in a shortfall of $14,400 in the projects account; (3) Applicant did .

II IH l l l ll
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not file for a permit under the Utility Environmental Protection Act ("U"EPA") to construct the

storage tank, as required by Nevada Revised Statutes ("NRS")704.865

Staff has discovered that Applicant has since transferred the hods to interest

bearing accounts. Statements issued by the American National Bank and Trust Company of

Chicago dated July31, 2000, show that the Capital Improvements Fund had a balance of

$321,909.37 and the Fire Hydrant Account, $545,327.75

A Stipulation, attached hereto as Attachment 1, was reached to deal with the

remaining issues as follows: (1) Applicant will deposit $14,400 to make up the shortfall caused

by the under collections; and (2) Applicant agrees to a fine of $5,000 for its violation of the

UEPA, to be suspended for five years. As such, if Applicant or any of its affiliated utilities

committed any UEPA violations within that period, the ire will immediately become due, and,

if no tiirtber violations occur, the Hue will be expunged.

Staff recommends that the Commission approve the above-mentioned Stipulation

and issue a compliance order approving withdrawals of $131,993.33 firm the Capital Projects

Ferd and $39,366.36 from the Hydrant Fund, such approvals being subject to the following

compliances (l) Applicant will deposit $14,400.00 to the Capital Projects Fund; and (2)

Applicant will tile within 90 days of the order a plan identifying the number of hydrants required

to be installed at frill build»out pursuant to Nevada Division of Forestry requirements, the

anticipated costs of installations, and its estimate of tire hydrant funding requirements to satisfy

the installation plan

At a duly noticed agenda meeting held on October 19, 2000, the Commission

voted to accept the Stipulation.

The Commission finds that it is in the public interest to accept the Stipulation to

allow Applicant to withdraw $131,993.33 from the Capital Projects Fund and $39,366.36 from

the Hydrant Fund, subject to the compliances in the Stipulation as described in paragraph 7

above

10. The Commission concludes that the provisions of NAC 704.600(4) have been
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THEREFORE, based upon the foregoing findings of fact and conclusions of law, it is

hereby ORDERED that

The Stipulation, attached hereto as AttachmeNt l, and entered into by the Spring

Creek Utility Company and the Regulatory Operations Staff in Docket No. 98-5008, is

APPROVED

2 Pursuant to the Stipulation, Spring Creek Utilities Company shall: (l) deposit

S14,400 in its Capital Projects Fund to make up theshortfall caused by the under collections, and

(2) file within ninety (90) days of this Compliance Order a plan identifying the number of

hydrants required to be installed at lilll build-out pursuant to Nevada Division of Forestry

requirements, the anticipated costs of installation, and its estimate of fire hydrant funding

requirements to satisfy the installation plan

The Commission retains jurisdiction for the purpose of correcting any errors

which may have occurred in the drafting or issuance of this Order

By the Commission

SJYTLJ Ta
_,RY TAL JACKSON, Commission Secretary

Dated: Carson City,Nevada
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BEFORE THE PUBLIC UTILITIES comm1ss10n OF NEVANAg

ooOoo

Petition of the Regulatory Operations Stall' for an Docket No. 06»03003
order to show cause why Spring Creek Utilities
Co. should not be found in vlolatlon of its duty to
provide reasonable and adequate waxer service

Settlement Agreement and Stimulation

By and rough their respective counsel, Spring Creek Utilities Co. (the "Cornpelny") and

9 l the Regulatory Operations Staff of the Public Utilities Commission otlNewada C

10 I together with the Company, the "Parties") enter into this Settlement Agteemnent and Stipulation

11 I (the "Settlement Agreement")

12 WHEREAS. Staff filed a Petition for an Order to Show Cause on March 6, 2006 (the

Petition")

WHEREAS, the Petition alleges, among otter things, that the Company failed to provide

15 reasonably continuous and adequate service to its customers in violation of an order issued by

16 1 the Public Utilities Commission of Nevada (the "Commission") Swiss the Company certificate

17 1 of public convenience and necessity 841 (the "Allegations")

WHEREAS, the Parties have had a fair opportunity to investigate the Allegations; and

WHEREAS, the Parties desire to resolve Docket No. 06-03003, the Allegations, as well

20 as any claim, known or nnrlouown, arising from any act or omission of the Company, its officers.

21 I agents or errxployees (the "Claims") that could have been raised in the Petition

NDW THEREFORE, the Parties agree on the terms and conditions set forth in this

23 1 Settlernentltrgireement as follows

24 The Company shall invest $25,000 (the "Investment") in a project that improver

25 the waster system or systems serving Spring Creek before July 1 2007. The Company shell not,

26 for the life of the Investment, request in any subsequent rate making proceeding that

27 return (a) on the Investment by including the Investment in its rate base, or (b) of the Investment

28 by including depreciation expense associated with the Investment 'm its revenue requirement

l
1
l
i
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4

1

2

3

4

5 I

2. The Parties have each entered into this Settlement Aguteeunnent solely for the

purpose of sett l ing and compromising the Claims. Nothinng contained in this Sett lement

Ag1reea:lu:ln& or its performance Mall ever be treated as an adlnnissioo, acknowledgemetit or

xecognitiun of the validity of the Claims, liability, the existence of danualges or the amount of any

damages

7 I

9

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The Company shal l  complete the capi tal  improvement projects l isted on Exhibi t  A

within 18 months of the day on which the Commission approves this Sett lement Agreement.

The Company shal l  complete the capital  improvement projects l isted on Exhibi t  B

l before December 31, 2010. The Compares' shal l  specify a separate deadline for each one of those

I capital  i l t lnprovement projects by January 1, 2007

If the Connpfalny fails to complete any one of the projects l isted on Exhibit A

I  wi thin 18 mouths of  the day on which the Commission approves this Set t lement Agreement or

I  any one of the capital  improvement projects l isted on Exhibi t  B before the deadl ine establ ished

| by the Company, i t  shal l  snake a payment to the Commission 'm the amount of(a) $250 per day

I for each day after the deadl ine unt i l  the capital  improvement project is completed, but not to

I  exceed $20,000 for any single project,  or (b) 10 percent of  the total  cost of  the project,  whichever

l  o f (a )  o r  (b )  i s  l ess

A . The payment provided for 'm Peluragralph 5 shall be the exclusive remedy for any

I  breach of  th is Set t lement  Agecrnent .

B . The Company shall not be responaNble for the payment required by Paragraph 5

l for any fai lure or delay in complet ing a project l isted on Exhibit A  o r B to the extent the fai lure

I or delay is proximately camzsed by causes beyond that Company's reasonable control and

I  occurring wi thout  i ts faul t  or negl igence,  including,  wi thout  l imi tat ion,  an unt imely regulatory

1 approval, an act of war, ixnsturrection, riot, f lood, earthquake, f ire, casualty, act of God, quarantine

l restrict ion or other effect of epidemic or disease, freight embargo, nat ional banking moratorium

l weather-caused delay, lack of t ransportat ion attributable to any of those fai lures, or fai lure of a

1 supplier,  subcontractor,  or third-party to perform an. agreement. Dates by which performance

I obl igat ions are scheduled to be met wi l l  be extended for a period of t ime equal to the t ime lost

2



c

1

due to any delay so caused.

6. The Company Mall provide Staff critical path timelincrs idemmifying tasdlzs

necessary to complete each of the capital improvement path projects listed on Exhibits A and B

1

2

3

4

5

6

7

8 7.

10

l l

12

13

18

19

20

21

22

23

24

25

26

27

1 (except for those that are either completed or substantially completed on the date of the

Commission order approving this Settlement Agreement) by the deadline established for the

project, The deadline for delivering the critical path timelines shall be Novennuber 15, 2006 for

those projects listed on Exhibit A and January l, 2007 for those projects listed on Exhibit B.

Beghmniing on April 1, 2007, andcn the tirstday ofe8chqtt8rlte1r th»ere8lfles', the

9 Conrpnny shallprovide Staff a report on the status of each project listed on Exhibits A and B as

of 10 days before the deadline for delivery of the report. Lil with respect to any specific project,

l a task identified in the critical path timeline was not completed by the task deadline, the report

I shall explain how the Company intends to compensate for any such delay 'm an attempt to

complete the project by the establisheddeadline.

14 8. lfthere is any changein any circumstance relating to any of the projects identified

15 I on Exhibit B to be completed by the established deadline, any Party shall notify the other Party

16 I and request meeting to evaluate the tilnins of the project. If the Parties are unable to agree to a

17 1 modification of the deadlines contaiNed on Exhibit B, then either Paarty may petition the

Commission tor an order declaring whether the changed circumstances justify a modification of

I the deadline estabunted for the project.

9. The Company acknowledges that the Commission's order issuing the Company a

certificate of public convenience and necessity obligates the Company to provide reasonably

l adequate and continuous service in its service territory.

10. In consideration for the Company's promises set forth in this Settlerncrrt

| Agrectnent, Staff shall not recommend, and the Commissionsbndlnot seek, a civil penalty for (a)

any Claim or (b) any alleged failure of the Company to provide reasonably adequate or

continuous service based on any act or omission of the Company, its otiieers, employees or its

agents relating to capital improvement or maintenance project before that occurred or should

norm..28 have occurred before December 31, 2010. Provided, however, that the Stat? may recommend, or

ttm hm» 3
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13. TheParties shall recommend and use th=ei1rbest efforts to advocate tha¢tl1e

Commission alpplarova the Settlement Agreement.

Vu
Date this 111- day ofOctober 2006.

Regulatory Operations Stair
»

4

;
1

8

1

Be 282 %¢@w
Shawn m. Blicegui /
Lionel Sawyer & Collins
50 West Liberty Street
Reno, Nevada 8950 I

B y :
David Noble
Assistant  so Counsel
Public Utilities Commission ofNevada
1150 East William Sweet
Carlson city, Nevada 89701.3109

8
Counsel to Spring Creek Utilities Co.
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1 I the Commission may seek a civil penalty for any such act or omission if (a) the Coamqpauny enters

2 into a consent decree with the Commission establishing a reasonable deadline for takillng specific

3 l action and the Company foils, neglects or refuses to comply with the deadline established by the

4 l consent order, or (b) Staff seeks, and the Commission enters, an order establishing a reasonable

5 deadline for tatting specific action and the Cvwpato' ibilsl neglects or rettixses to comply with the

6 l deadline established by such an order.

7 11. Thaws Settlement Agreement may be executed 'm any number of couuncterparts and

8 by facsimile signatures, each of which shall be taken to be an original.

9 12. The Settlement Agreement constitutes the entire agreement between the Parties

10 regarding the settlement of all issues that were or could have been raised in this proceeding. If

11 the Commission does not approve the Settlement Agreement, the terms and provisions of this

13 Settlement Agreement are not severable and the Settlement Agreement is withdrawn. If the

14 Settlement Agreement is withdrawn pursuant to this panaglr8ph, nothing in the Settlement

15 Agreement shall be admissible in this proceeding or any other proceeding before the

16 Commission by any Party.
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i i Lionel Sawyer & Collins
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1-rns'rALz.Anon OF COVER BARS
ESTIMATED COST $6,500

2»-ENGINEERING FOR TWO TWIN TANKS STATION BOOSTER UPGRADE
ESTIMATED COST $40,000

3--SUPPLY WELL FOR CAPITAL n~n>RovB1v1;EnT PROJECT ("<:1p"> 100- l
ESTIMATED COST 3800,000

ENGINEERING FOR CIP 300~2
ESTIMATED COST $71,000

5..._]8NG]NEER1NG FOR CIP 400-2
ESTIMATED COST $226,000

6-CIP 200-1
ESTIMATEDCOST $278,060

7--*cLp300-2
ESTIlvUlTEDCOST $776,000

8-BNGU4EER~1NG FORCIP 200-2
ESTIMATED COST$63,000

3

§

1
I

3

DETAILS OF ALL PROJECTS LISTED ABOVE ARE INCLUDED IN
SPRING CREEK UTILITIES COMPANY'S MASTER PLAN F1L1no
DOCKET NO. 04-11031
VOLUMB 1 IREPQRT)
SECTIUN 9 (RECOMMENDED CAPITAL IMPROVEMENT PROGRAM)
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EX` [BIT B



1--c1p (EXCLUDING WELL AND PIPING)100.1
ESTIMATBD COST $327,000

2-CIP 10a2
ESTIMATED COST $1,039,000

3-»CIP 200.2 (sxcwnxwe ENGINEERING)
ESTIMATED COST $630,000

4--CIP 300-1
ESTIMATED COST $1,392,000

5--CIP 400»1
Bsrnvurnau COST $89,000

I

S-CIP 400-2 (EXCLUDING ENGINEERING)
ESTIMTED COST $2,263,000

U

DETAILS OF ALL PROJECTS LISTED ABOVE ARE INCLUDED IN
SPRING CREEK UTILITIES COMPANY'S MASTER PLAN FILING
DOCKET NO. 04~I 103 I
VOLUME 1 {REpoR'r)
SECTION 9 (aacozvnniszmoan CALPITAL IMPROVEMENT PROGRJMM)
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I heronry certify that I have this day served the foregoing document upon all parties of:wordin this
pwcecdingbyelectronic mail to the recipient's curremfc electronic mail address and mailing a copy theweotl
properly addresses! to:

Shawn Elicegoi, Bsq.
LIONEL SAWYER & coLumns
50 West Liberty saw, She 1100
Keno, NV 89501
se1iceszui@lOone!satwyer.com

Bradley Jwislun
UTILITIES INC OF CENTRAL NEVADA
1240 East star,Street, #115
Pa¥=111"1\@» NV 89048

DATED an Carson city, Nevada, on this I FH:

An employee of the Publicjitilities
Commission of

Ar ofOctobe¢(2006
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STATEOFINDIANA

INDIANA UTILl'I'Y REGULATORY co1v1m1ss1on

)
)

) CAUSE no.41873

ORDERON REMAND

IN THE MATTER OF THE JOINT PETITION
OF LINCOLN UTILITIES, INC. AND INDIANA
WATER SERVICES, INC. FOR AN ORDER
APPROVING AND AUTHORIZING L1nco1.n
UTILITIES. INC. TO SELL ALL OF ITS
WATER DISTRIBUTION FAcn.rrl;Es TO
INDIANA WATER SERVICES, mc. AND
APPROVING AN ACQUISITION
ADJUSTMENT IN CONNECTION ) APPROVED: AUG z 4 2004

BY THE COMMISSION
David E. Ziegler, Colnnnissiolurr
William G. Dive e, Administrative Law Judge1

On November 22, 2000, Indiana Water Service, Inc. ("IWSI") and Linookt Utilities, Inc.
("Lincoln") (collectively "Joint Petitioners") petitioned the Commission for approval of IWSl's
acquisition of' Lincoln's water distribution system ("Lincoln System" or "IWSl Systan") and for
authorization for IWS1 to cam a rettlnt on, and a mum of, the amount by which the $1.25
million pmohasc pxicc ("Purchase Pace") exceeded Lincoln's book value. IWSI had conditioned
its purchase of the property upon the CommissiOn°s granting the requested acquisition adjusrtxnent
treatment on 90% of the Pumhasc Price

The Cozrimissiou issued an order ("ora¢r'> on December 19, 2001, approving the transfer
and authorizing IWSI to include in its next rare case an acquisition adjustment on which it would
be permitted to earn a rectum equal to 90% of the Purchase Price, less the depreciated value at the
time of closing of the acquired water distribution assets. The Coumiission denied. however
IWs1's request also to receive a return "of" any part of such acquisition adjustment in its rates
The Indiana Office of Utility Consumer' Counselor.("OUCC") petitioned for a rchearingnnd
reconsideration of the part of the Order authorizing the acquisition adjustment, which petition
was denied on Pebnxarrry 14, 2002. The OUCC then appealed the Order to the Indiana Court of
Appeals {"CouN")

Qr March 19. 2003. the Court reversed and remanded the Order, holding that there
insufficient evidence to support the Commission's finding on the reasonableness of the Purchase
Price. Indiana O_@'ie¢ of Util. Consumer Counselor v. Lincoln Utilities and INdiana Water Sena
784 N.B.2d 1072 (Ind. App. 2003). Although the. Court Md there was substantial evidence to
Support our finding that the Purchase Price resulted from arm's ¥¢=H8¥h negotiations between
willing. unaffiliated parties, itobserved that there was "virtually no other evidence of the value

A return of such acquisition adjustment would have occmwd xhrbugh an amcrdzarion of the amount in rates
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of Lincoln's assets." Id. at 1076. Thee Court held that any reliance on evidence of the utility's
value based on the price paid per customer was inconsistent with I.C. 8-1-2-6, and remanded the
case for further proceedings in accordance with its opinion. Id. at 1077. In addition, and with
respect to the request for favorable rate making treatment on 90% of the purchase Price, the
Court noted that the olden' contained "no clear explanation of why permitting this acquisition
adjustment under these circumstances does not violate the principle that a utility may not earn a
return on property in which i t  has made no investment. . . .On remand, i f  the IURC again
addtttsses the acquisition, it should include such an explanation." Id. .

On remand the Town of Morrillvillc ("Mer1ilMlIe") imeurvened in the proceeding. Upon
Menillville'srequest, the Commission conducted a fieldhearing in Merrillvillc on September 30,
2008. On Octdbcr 30, 2008, the Concmnission conducted a further hearing 'm Indianapolis, at
which it heard testimony from IWSI and the OUCC. Merrillvillc participated in the hearing, but
presented no testimony.

. Having considcredthe Could'sMarch 19, 2003 opinion and havingheard and considcxcd
the additional evidence on wand, the Commission now tinder that:

1. Notice and .lttrisdictioiy Paper and legal notice of the proceedings in this Cause,
including the September 30, 2008 field hearing and theOctober 30, 2003 hearing in Indianapolis,
was given. Since our prior finding of jurisdiction over the parties and subject matter of this
Cause, IWSI has closed on its ptluchasc of the Lincoln System and has been providing water
ut i l i ty service to fanner Lincoln customers. The_C9H1L1i§siQn.ll8S iylisdiction o v m M . p a m w
and the subiectmaucr of this case.

4

2. Evidence Slmnurtinz Reasulmbleness al' Pul'clua:91B Price. .On remand, IWSI
introduced the testimony andiepun of an expert on uti l i ty vaduadon, Gergad C. Haninau a
registered professional engineer in Indiana and elsewheaa. Mr. Hartman has pcrfolUaed Mora
than 300 valuation studies of uti l i ty property across the country over the past 27 years and
perfomnad a reproduction cost new less dcpmecciation ("RCNI..D") study of the Lincoln system,
which ITS] entered into evidence. Based on his study, Mr. I-Iarxtman testified that the Lincoln
System has a current RCNLD value of $l,695,958.

3. OUCC'~ Evldenee. The OUCC pmescmted testimony_ of its staff members Scout A.
.B¢\L Assissaup Director of me RamlsewenvWner Division ,Dena M. Utility Allyn; and
Edward a. Kallnihnaip Lead Financial Muulystin the RailealSemenNVaxcr Division.

Mt, Ball qitiqued Mr- Ha=nmam'g| RCNLD study. and argued that $182,760 should be
elirninanad fzumntual viiluawn; ¥ei1ring.$1,5l§.'l98. Mr. Bell noted om Mr. Raman assigned a
value to "the establiehmcnfof routes :mo customers; the exardse of managerial skill and
eflitiency of the woddomce; and the lucomds of pratitability at' ha fully functioning and

Mr Bell ¢h»~a°==1im1 ow Nm: as "in\an=\1>1¢ assets" or "cd will."
and ram that LC.. a_1~z-cum dues no; pgmpi: such lm=m= ;<> no incmaml .in a utilily'&.f§ir whe-
Ivir. Bell zeccunnncaeaxded that the `mclu$i°n ¢f $87.ud0 for orgaunizitlonal costs and $80.'7nu :or
umm intangible costs. totaling $167,'I60, be. cxcluqgqqjrnnn gp'psidgration. (If any fair value
determination. Mr. Bell also the: Mr. Hanltnnaun's $151100 valuation or custalin

organized business."

2
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agreements between the utility and other entities be eliminated from the proposed RCNLD value,
arguing that those agreements are not tangible property,

Mr. Bell noland Lhat Mr. Hartman's valuation included a 22% markup for "Administration,
Legal, Interest, Taxes and other Overheads, Bngineuing, Surveying & Technical Services, and
Construction Managcmncm and Inspection," which together totaled approximately $265.6E}6.
Althoughhe proposedno alterative value, Mr. Bel) ,was .concerned the markup was exccssxve.

Mr .  Bel l argued that RCNLD studies have not been reliable when determining the fair
value ratebase of a utility. He quoted several Commission orders that criticizedRCNLD studies
because they assume the utility' s system wouldbe reproduced in the same fashion if built today.
Mr. Bell stated that the Commission has never equated RCNLD values and fair value rate base
and has consistently found utilities' fair value rate
RCNL D values. To illustrate his point, he included a table sutnmariung Commission 'findings
in past rate cases. . "'.

bases to be significantly Ices than their

Ma. Lisa tgstililad go; pggqpggd for Lincoln was not xpasoulgble. Ms. Lynn noted
that in is will thos.. to! 1n- aid of

nu=.luded,f1wuMe uzuasme of-v8lii¢. q(,= adaea tnaz most or me uiilhy
pusoparly for whwh Utiliuaa, mc. (use enzpomc paawt of fwsn agxewd to pay $1.25 million wad
ccntlibulad and thus not partofits value forrauemaldng purposes. She punoposed mom in light of
thehigh larval of contributed plant, the fair wahuqfnwnlinz was $70,147.

wiuep dnu:nn|ning_a|mility|~nl=ohle.¢=0nl1ib\!\iQn|i\L!8l]

Ms. Lynn pointed to an earlier Commission order in which the Commission stared, "as a
matter of policy the Comannission has determined that in addressing the reasonableness of an
acquisition price the primary criterion to be used will be the fair value of the acquired utility as
determined by this Commission in the most recent rate case for that utility." Order, Cause No.
40103, May 30, 1996, page 15- Ms. Lynn noted that when Utilities, Inc. conditionally agreed to
purchase Lincoln's facilities and franchise on October 24, 2000,Umoln's fair value rate base
was 844,95 I, as discussed by the Commission in Cause No. 39956. At the time the agreement
was executed on March 15, 2002, a muse recent rate order had been issued in Cause No. 40452.
However, the Omdef in Cause No. 40452 did not determine 1..incoln's fair value, but instead relied
on the stipulation of Lincoln and the OUCC that a fair return of $9,902 was appropriate. Prior to
the closing date of Mau eh 15, 2002, the Commission issued an Order in Cause No. 41710-U
finding .Lincoln's fair value rate base to be Lincoln's "investor supplied" original cos rate base of
$33,049. Ms. Lynn provided documents establishing that before consummating its acquisition of
Lincoln, IWSI had been provided the final Order in Cause No. 40452, and a copy of Lincoln's
petition in Cause No. 41710-U, in which Lincoln requested approval of a rate base value of only
s32,945,

Ms. Lynn stated that undoubtedly Uti l i t ies, inc considered it too risky to pay $1.25
million for a plant with a fair value lute base of less thzm $50,000 without an assurance that it
would be able to pm most 01" its puurchasc price intorate base. She noted Utilities, Inc. had very
little to lose in agnedng to pay $1.25 million for the plant if the payment of that purchase price
was contingent on the Commission's agreement to include 90% of that purchase price in rate
base.  Ms.  Lynn testified thatUtilities, Inc. did not conduct a valuation study of I.incoln's asses

3
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before conditionally agreeing to the purchasepricc. She explained that there is a cost associated
with such a valuation study and surmised that a utility might wish in avoid that cost when there is
a strong likelilmod that the rate making treatment on which the transfer depends would be denied.
Ms. Lynn noted that if the Commission detennined Lincoln's fair value was 90% of $1.25
million, then Utilities, Inc. would be able lo earn a return on 90% off what it paid. But if the
Commission did not make such a determination, Utilities, hw. would have lost nothing but the
cost of entering into the agreement.

Ms. Lynn noted that in this remanded Catlee IWSI paid Hartman and Associates for a
report to establish an RCNLD value of IASI's assets, which was filed on .lilly 3, 2003. Ms. Lynn
advised that this repost did not express a fair value of the assets but merely an RCNLD value.
Because Mr. Hainan's RCNID- makes no dlowancc for CIAC, Ms. Lynn explained it is
necessary to deduct the value of CIAO from the RCNLD when determining fair value.
Beginning with the RCNLD value provided by Mr. Hartman. Ms. Lynnmeduccd that value to
reflect Mr. Bell's adjustments, and then multiplied the modified RCNLD by the percentage of
plant that was not provided by conuibuticm to the utility. Using this methodology, Ms. Lynn
proposed a fair value dete1rminati:m of $70,147. Ms. Lynn concluded that $1.25 million was not
a reasonable price to pay for the assets and such a My should not be considered the fair value of
tlwutil i ty.

Pu\blic's witness Edwgrgl Kmmm°=n=u= Nevi=w=d.fr9rn a policy p°t=944=!iv9 why CMC. slxqfuid
1inm1uhep | r @ a I n 8 i , § . . Mm fo r Mr. Kauinallnr sxawd

¥lwt"thoxi£yissucintl\iscause apo.icype:spe¢!iveis wne¢hern.a appuwupuiaueto aNovthe
pwcllchslsssr of a utility to change the fuudllummtal cluamacter or ueamun ofCIAC through the
purchase of a utility."

Mr. Kaufman asscmzd that allowing a subsequent purchaser to recover, through rates, an
investment that includes the value of contributed plant is mathematically equivalent to including
contributed plant in rate balsa when sating rates. In addition, Mr. Kaulinnan argued that the initial
owner in such a scenario would be earning an Undesetrved profit or windfall if he sold his utility
for a price that included the "value" of conuibuted plant. Finally, Mr. Kaufman argued that it is
the ratepayers who will ultizuately finance this undeserved windfdl through higher rates if the
subsequent purchaser is allowed to recover an acquisition adjustment

lvk'. Kaufman asserted that allowing CIAC to M recognized during the sale of a utility
implies that there are two different fair value rate bases: One for setting rates and one for
determining if the purchase price of a mime is reasonable. Mr. Kaufman added that fair value
does not change depending on its use. Mr. Kaufman them discussed how a policy that ignores the
fundamental charstctd of CIAC provides animproper incentive for utilities to sell their assets.
Mr. Kaufman stated that a policy which votes or changes the fundamental character of CIAC
when a utility is sold would create a two-tiered system where any utility with a significant
amount of CIAC will be worth less to its initial owner-than it wo\Ild be to any subsequent owner,
Mr. Kaufman then asserted that any utility with significant CIAC would have to be sold for the
owner to maximize his value. Mr. Kaufman then conclude that the sale would not be based on
an inability to nm the utility, but on the opportunity tO exploit the value of contributed plant.

4
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4. IASI's Rebuttal Tesiiinvnv- On rebt1tIhL Mr. Hartman defended his RCNLD
study. noting his plilllary inputs --the unit costs axgtlgsgét qpihgitxiés of the Property he was
aluin in&is-else were unconliovenech He Noted that none of the faetlDug'ic£¢ntiHcd by Mr.
Bell as a basis for discounting RCNLD values in other cases is present in this case. Spedficadly,
Mr. Hartman responded that Mr. BelTs criticism of RCNLD studies is the type often asserted in

constructed and added to over many years. He
observed that such criticism "docs not apply to'tbe IWSI system, which is small and consists
solely of pipes and meters." He added that "there have not been significant advances in
technology, planning, efficiency of construction, shifting of demands or other factors that would
cause this property to become non-functional or even partially nom~hmctiondl,".and asserted that
the IWSI system "could be readily replicated today, Ina single, relatively small project." Given
that the Pwrchaee Price' was less Mm 75% of the RCNLD value of the plant purchased. Mr.
Harman conallnjed thane Puaxxhase Price wasreasonable. -.

the case of large systems that have been

of an_y.p»~099seu, acquisition adiusfnvcnt. nm,Xhncxfermi to winch 1;

IWSI dm intrudlxccd on lubuttd the tea&mony of §¢even M. Museum of
Regdawsy Accounting for Udlides, Inc.. I-Ie countered Mr. Knuwuaars policy amgulncnts
mspecti1ng'ClAC, noting mar Mg Cnmumissiq; in »1l.¢za¢s1¢1=i11= §he_¢isc:e6on to gwlmt or derv
swneorall 9rypwn°=u» __ 1ua»m4¢u skmdngvn .ex€ennn-»»midia1
¢=a~ia u~.€6a=a¢°rus1i¢y==|¢»; mbeinftlue gun intent and. thus, top; *\

. s. Cousumuntiom of Transaction. An issue Thai arose in this
involved Joint Petiticnen' decision to go tlwough with the acquisition, which closed cm
1§. 20Q21 Mr. Lahutorzzi stained in his rebuttal testimony, "In reliance on the Cnu'nmission's
assurance that such a mum will be allowed, Iwsl. has purchased the subject piopcrty."

In its proposed order, the OUCC took issue with Mr. Lubeltozzi's suggestion that IWSI
relied on the Commission's Dwember 19, 2001 Order in this Cause when it decided to close on
the purchase of I..incoln's assets. The OUCC pointed out that at the time of the purchase. the
OUCC had already petitioned the Commission for reconsideration and on March 5. 2002, ten
days prior to the closing date, and the OUCC had requested that a certified copy of the transcript
and reoordbe prepared for the Court of Appeals for appeal purposes. Thus, according to the
OUCC. IWSI was clearly on notice that Were was a sung likelihood that the Drdcr would be
appealed and possibly rcvcnsed. Yet IWSI closed. At the hearing, IWSl's witness Mr.
Lubertozzi denied -that IWSI closed because it was connracmally bound to do so following the
Couminission's December 19. 2001 order. Rather he slated that the decision to close was a
business decision. The OUCC argued that IWSI proceeded at its own risk, and the Commission
should not be constrained by IASI's asserted reliance on the Moemiber 19, 2001 Older. The
Commission agrees that IASI's decision to close on the traNsaction prior to the exhaustion of all
appeals should not constrain the Commission's decision on retrnand.

6. Findings on Fair Value. After révicwing the evidence relating to Mr. Hannnan's
RCNLD study, we End that his RCNLD study was prepared using a reasonable methodology.
However, certain adjustments pointed out by the OUCC's Mr. Bell are necessary. We find that
Mr. Bell has appropriately eliminated $182,760 from Mr. Hartman's RCNLD value of

5
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$1,695,958, because those items relate to intangible assets or goodwill. Thus, we find that the
record evidence supports a RCNLD valuation of $l,5l3,l98.

The Indiana Supreme Conn and the Indiana Conn of Appeals have recognized that
RCNLD is one of several reasonable valuatioN methods that can be used in determining fair
value. The Indiana Supreme Conn has said:

1

.... the courts will new limit the Commission to any one or
more me4hod:B of valuation. be it prudent investment, original cost,
pwsem value, or cost of reproduction. This com has held that cost
of reproduction depanciated is a proper item co be considered under
the statute in arriving at a fair value figure.

public Service Cowvnission v. City ofIndWi4¢mapoli_v. 131N.E_2d 308, 318 (Ind 1956).

IN Indianapolis Water v. Piablic Service Com'n, 484 N.E.2d 635, 688-640 (Ind App. 1985), the
Indiana Court of Appeals explained that a fair value determination by the Commission is Not an
'either/or proposition bemuse-cn Original cost and rcpwoduction cost, but derives from conddération
of dl legitimate value faccaus. Indiana Counts. therefore, rooognize a number of legitimate.
valuation methods that the Commission should consider in dc1eMMng fair value, one of which
is the RCNLD nnetixod .

Our August 10, 1994 Order in Cause No. 39843, which recognized the Court of Appesl's
directive that fair value is not an cithelrlor situation, discounted the educ of a RCNLD study
because: "Such things as economics of scale When rebuilding plant and technological advances .
in plant property items are major factors which affect any reproduction cost new study." Order,
Cause No. 39843, August 10, 1994, p.6. In the instant Cause, however, IWSI has preastcnted
evidence that the particular ptopctty being subjected to a`RCNI.D valuation has not been
affected by teohnologicd advancements. IWSI has asserted that Lincoln is a small distribution
sysvwu, without major treatment works, hydrants. stowage and tepump facilities. The pipes and
meters that constitute the majority of Ijncoln's plant have not been affected by significant
advances in technology. In addition, Lincoln relies on another water utility as its source of
supply. Because of its simplicity as a small distribution system consisting prinnallily of in-ground
pipes and above-ground meters, the xcpnodtiction cost of which can be more objectively
determined than with more complex system cennponenrs, greater reliance can be placed on using
a RCNLD valuation as a fair value dcternanation.

The QUCC court ly noted that this Commission has yet to equate RCNLD with Mr
value. However, Joint Petitioners are not asking the Commission to do so in this case. They are
instead asking that the fair value be sex at a level that represents at least 90% of thc.$L25 million
purchase price putrid for the utility. Such a valuation of $1.125 nnillionwtiuld nepttesent roughly
74% of the RCNLD value determined above. While this iiguxe represents a greater fraction than
has been seen in some other cases, the CouUinission accepts Mr. Hartman's explanation that the
RCNLD valuation in this case should be closer to the fair value of the UMW than what is seen in
cases involving other utilities.

6
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Given, therefore, the accepted use of RCNLD as one of several legitimate valuation
methods, and a demonstration that a.RCNLD study is likely to more accurately reflect fair value
in this particular factual situation than it would in other more complex valuation situations, we
find that the OUCC's modified RCNLD study resulting in a $1,513,l9s valuation is a reasonable
calculation of the value of Lincoln's assets and, therefore, that $3,25 million is a reasonable
purchase price. IN addition, and in balancing the interests of the ratepayers and the new owner of
the utility, the Commission finds that the fair value of $1.125 million that was previously
approved is steel! a reasonable fair value determination of the requested acquisition adjustment.
Although this figure is significantly lower than the utility's RCNLD valuation, it is a figure that
IWSI has indicated it will accept.

1. Rfeauest for Return or nm Acquisition AIWWML In our December 19, 2001
Order, we found the: the Joint Petitioners were unable to show that customers will receive a neo,
quantifiable benefit after taking into account the favorable accounting treatment being sought
amid that, therefore. the Joint Petitioners should not be given_.thc requested return "of" the
acquisition adjustment. This .finding we not disputed by any party and, to the extent our
December 19, 2001 Order was reversed by me Court of Appeals in its entirety, we take this
nppommity to restate that such acquisition adjustment on are return "of" the purchase price g
should be denied In order to explain our position we also readopt and reincorpaurate our
discussion of that issue ham the beginning of sub-section 5. C. 2.. of the December 19. 2001
order to our Ending that a xeunn of the requested acquisition adjusunenl should be denied. We
also readopt our prior langllgge finding that a transfer of the utility assets from Lincoln to IWSI
is approved, which also was uncontested.

8. Discussion. In illy opinion remanding this case, the Conn staled 'The IRC's
Order contains no clear explanation of why permitting this acquisition adjustment under those
circumstances does not violate the principle that a utility may not cam a return on property in
which it has made no investment ... ON remand, if the IURC again addresses the acquisition, it
should include such an explanation." OUCC v. Lincoln and IWSJ, p. 1077.

In its Reply to the OUCC's Proposed Order, IWSI claimed that pemnnitting an acquisition
adjustment in this case would not violate me Court's stated principle that "a utility may not cam
a return on pnopeaty iN which it has made no investment." because here IWSI will be earning a
term on money it actually invcstsd when it purchased the utility. While it is clear thcdonee of
utility pwuperty may not include the value of contributed property in its rata base, IWSI points
out that it is not a done. The partial (96%) future recovery wpaesented by the acquisition
adjustment would r¢q>r¢s¢nt a return on IWS1's very real investment in plant which is used and
useful in providing utility service to the public. .

In its proposed order, the OUCC repeats the arguments renado by its witnesses that the fair
value of an acquired utility should not include what was considered CIAC on the books of the
prior owner. The OUCC argued that including what was previously considered CIAC in the new
owner's fair value rate base unfairly subjects the utility's ratepayers to higher rates for the exact
same plaNt in service, and also unfairly allows a windfall profit to the former owner. The OUCC
asserted that two Court of Appeals cases clearly .prohibit the inclusion of CIAC in fair value rate
base. South Haven Waterworks v. Qdice of Utility Consumer Counselor, 621 N.E.2d 653 (Ind.

7
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App.1993) and Lincoln' Utilities v. Ojice of Utility Consumer Counselor, 661 N.E.2d 562 (Ind.
APP- 1996).

The Commission agrees that the cited cases establish the principle that a utility that
receives donated infrastructure may not include the value of that infrastructure in its fair value
rate base. Be we find that the Catzse before us presents a different situation - one in which a
purchaser of donated property should, under certain circumstances, be allowed to earn a return
on the investment. In remanding this Cause, the Court of Appeals recognized that it may be
appropriate to flow an acquisition adjustment in certain situations involving the sale of CIAC-
heavy utilities when it said:

We do not dispute that approving this transaction may
make good economic sense. If CIAC were never includable in the
fair market value upon the transfer of a utility, it would render
util it ies with a high penreattago of CMC virtually valueless, and
there would be no incentive for larger, more efficient companies to
àcquire those lila:.Lincoln, the small size and inefficiency of which
render it untenable in the long wma.

OUCC v.Lincolnand IWSI, P- 1077.

Because Lincoln was unable to sufiieiendy detnottstrate any net benefit to ratepayers as a
result of favorable accounting treatment, we detetnnined that Lincoln is not "small" or "troubled"
in the context of perhaps qualifying Fm' a return "of" an acquisition adjustment However,
Lincoln is, nonetheless, a slnnzall, family-owned utility and its owner desires to be rid his utility
obligations. The OUCC suggests that the conuibuted pncpneuny, which the present owner has
always had to exclude from rate base, should continue to be excluded by any new owner. The
consequence of following the OUCC'S suggestion, however, is that 5 utility such as Lincoln,
which consists of approximately 98% contributed property, would be of little or no value to a
legitimate and qualified prospective purchaser. It follows that since the origins owner made no
investment in almost the entire otiglnd plant, that the original owner not bctdlowod to cam a
return on that donated ptopesty, which up until now has been our consistent rateiunaking approach
with this utility. But certainly the donated plant still has value, and it is not teasonsble to expect
a larger, qualified utility to invest in a facility that has such a snnall, or possibly even negative,
rate base upon which to earn little, if any, return. To not allow the chatttcter of what was CIAC
to change in this unique situation would be tO invite not only the inability to sell such a utility,
but the decline of the utility to a point that it does become '*troubled," with all the human health,
environmental, and financial concerns that accompany a troubled utility.

Our decision to allow an acquisit ion adjustment on 90% of the purchase price in this
Cause iS unique and' fact-specific. First, Lincoln is a small utility that, because it is so heavily
weighted with CIAC, has :axes that are well below those of a comparable uti l i ty with similar,
non-contributed infxunstmcture. Second, because alnoost all of its plant is excluded from rate base,
Lincoln has only nominal operating income, In addition, because of its size and limited value

due to the exclusion cl' CIAC, Lincoln may have difticultyin attracting capital. Tbese financial
factors could impact Lincoln's ability to perform needed maintenance and repairs, which puts

8
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Lincoln in a category of being prone to becoming a troubled utility. Third Lincoln is being
acquired by a large, qualified utility that should result in greater efficiencies and greater access to
capital, which should bing about tangible savings to customers Over time. As such a utility,
IWSI is in a position to ensure that Lincoln docs not become troubled. Fourth, Lincoln has been
in operation for Many years and the vast majority of its plant has been carried on its books as
Cl.AC for those many years. We would be .skeptical of the imehtions of a young utility,
operating primarily with donated property, that wanted to quickly convert the character of that
property for financial gain..

We are likely to see other "1jnco1ns" in the futuua. For example, the owners of small
utilities in subdivisions built years ago, that contain water andlor sewer infrastructure donated by
the developer, will desire to be ad of these utilities. While we realize that these must be an
impetus for qualified purchasers to invest in such utilities in order to ensure continued and
adequate service, we also realize that there is no guarantee that any particular set of facts will
merit the approval we have granted herein. As it is in this Cause, any future dctenmmination of
this situation will be unique and fact-specific. ,

Finally, the Commission's practice of awarding favorable acquisition adjustment
treatment is not incompatible with those statutes that govern valuation of public utilities.
Although the OUCC contends that CIAC shouldnever be included in the fair value tame base of
either the initial done or the subsequent purchaser of the utility, the OUCC seems to have not
considered the provisions of l.C. 8-1-30. That chapter gives the Commission the authority, in
certain circumstances, to force the sale of~a utility due to pocltr service or other factors. in the
case of a forced sale, the person acquiring the utility is required by statute to pay the fair ;g.gdg_e_t
value of the utility. Fair market value by definition includes intangibles like goodwill and would
seem to also include the value of iinfrastructme previously donated to the utility. Thus, me
continuum of water utility valuation has two seemingly inconnpaxtiblc endpoints: at one end of
the epectmm a utility is valued using fair value as defined by I.C. 8-1-2-6, which excludes CMC
and intangible assets; at the other end of the spectrum, a forced sale is to be based on the fair
market value of a utility, which would include those kinds of assets. ,

However, Me type of utility at issue in this Cause, and the level of acquisition adjustment
we are allowing for its purchaser, seem to fit appropriately between these two ends of the
valuation spectrum. Lincoln is neither a well-developed, financially-sound utility. nor a
candidate for a forced sale. And just as Lincoln. as a utility, falls operationally and financially
somewhere between the best aid worst, our determination on an acquisition adjustment falls
somewhere between these two corresponding valuation endpoints. In other words, utilities that
are Well-managed and that provide adequate service are valued using the fair value system
prescribed by statute. Those utilities that are determined by the Commission to possess

,characteristics like those we have ascribed herein to Lincoln may qualify for favorable
acquisition adjustment treatment that would flow at least partial recovery of investments above
and beyond what is typically deemed to constitute the utility's fair vaduc. Fmdly, those utilities
that are poorly operated or are in poor condition are valued at fair mark value when forcibly
sold. Therefore, by falling sonmwhcrc in between these two statutory endpdtns, our
determination with respect to the acquisition of Lincoln seems in harmony with the statutory
spectrum of utility valuation. .

9
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For the reasons stated. we determine that it was and continues to be an appropriate
exercise of our discretion to 8iramt Lincoln's puxtzhaser favorable acquisition adjustment
treatment

9. Location d'.Re\:ords. We also now that at the heading during cross-examinatien
of Mr. Lubcsjuzzi, we discover-:ed Thad certain of IASI's :cards uh being Maps, in Nnnhbrook,
Illinois, which is com:-my to the requirement of LC. 8-1-2-25 that dl books, accounts, papers ad
leccrds aretubekeptinthcstateandshallmnberemovedeasceptuponsuchcozldtionsasmay
be putescxibed by the Commission. Mr. Luhatczd noted ghat 'Win Lakes Utilities had been
given pelrmission by the Commission to keep its xeccsds in Nunhbenonic, Illinois. VW\ile this may -
bc uuqtheauthority we gave to Twin Lalees doanotalmduoarize another utilityownedbythe
same peter Te lake its :eccwds cm off stave. IWSI should have mined for permission but did my.
Nonemelsss. mf .oucc ini¢sLp1nn4unnwd..nMm.d1as.i;.dnesLnn1-abjm-;o.nur-gxmn;1;1lg
such amhuuity under"the 'Same ccmdjtiqns_we impose generally. Thaefme, our apwnwal is .
conaiunnes mrIWSh>sying use of 0!¢.04M!!ll§§19n
visits T4oltli:uI1i0'i§, illinois as determined by the Cnmuumissiqn Md the_OUl.:C xespectivdy.
These costs wound include reiswiilbivvwlnnuulrurllddn. widgxdpinul xuseals. .

IT IS THEREFDRE ORDERED BY THE INDIANA UTILITY REGULATORY
COMMISSION that:

1. Our puretvious audwxizatiun Fm' Liuncuiun to sell all of its wane disudbution facilities
Io IWSI isdiinurnd.

2. In connection with its purchaseof all of the water distribution facilities Of Lincoln,
ac aftimx our authorization for IWSI to record. for rameannaking pmlposes, an acquisition
adjusnnentreflecting the differencebetween 90% et the purchase price (i.e., $1,125,000) and the
depmeeiatod value at the mc of closing of the assets acquired, calculatedusing the net investor
supplied capital approach used by the Commission to establish Lincoln's rate base in Cause
No. 41710-U. IWSI shall not implement this adjustnnemt prior to our order in its next rate case.

3 . This Order shall be effective on and after 1he date of its approval.

MCCARTY-,HAD1-EY,RlPLEY R oucun- LAND :
APPROVED AUG z 4 ZUU4 AND zIEqn1: c ' is Answtw

I hereby certify that the above is a true
and correct copy of the Order as approved.

7844044 OF <61
Nancy E. Maniely
Secretary to the Commission

10
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meta come COMMONWEALTH OF VIRGINIA

STATE CORPORATION COM M ISSION

AT RICHMOND. October 19. 2005

APPLICATION OF
C A S E  n o .  P U E - 2 0 0 5 - 0 0 0 6 3

MASSANUTTEN PUBLIC SERVICE
CORPORATION

For approval of transactions under Chapter 4
of Title 56 of the Code of Virginia

ORDER GRANTING APPROVAL

On January  21 ,  2005,  Massanut ten  Pub l i c  Serv i ce  Corpora t i on  ( "MPSC")  t i l ed  an

app l i ca t i on  w i t h  t he  S t a t e  Corpora t i on  Commiss ion  ( "Commiss ion" )  under  Chapt er  4  o f

T i t l e  56  o f  t he  Code  o f  V i rg i n i a  ( "Code" )  i n  Case  No .  PUB-2005-00005  reques t i ng

approva l  f o r  t he  agreement  under  wh ich  MPSC w i l l  rece i ve  serv i ces prov ided by Water

Serv i ce  Corpora t i on  ( "WSC")  t ha t  a re  deemed necessary  f o r  t he  per fo rmance o f  MPSC's

pub l i c  se rv i ce  ob l i ga t i ons .  A t  MPSC ' s  reques t ,  t he  Commiss i on  perm i t t ed  MPSC t o

w i thdraw the app l i ca t i on .  By Order  dated June 7 ,  2005,  MPSC was d i rec ted to  t i l e  a  new

appl i cat ion under Chapter 4 of  T i t l e  56 of  the Code in  connect ion w i th  the serv ices

prov i ded  by  W SC t o  M PSC.  On Ju l y  22 ,  2005 ,  M PSC f i l ed  a  new  app l i ca t i on  f o r

approva l  o f  se rv i ces  p rov i ded  t o  M PSC by  W SC ( "Rev i sed  Agreem ent " )

MPSC i s  a  V i rg in ia  pub l i c  serv i ce corporat ion that  prov ides water  and sewer

serv i ces i n  ar i d  around Massanut ten V i l l age,  l ocated in  Rock ingham County ,  V i rg in ia

MPSC f i rs t  obta ined a cert i f i cate of  publ i c  convenience ar id  necessi t y  f rom the

Commiss i on  t o  p rov i de  such  serv i ces  i n  1985 .  MPSC i s  a  who l l y  owned subs id i a ry  o f

Ut i l i t i es,  Inc. ,  a  hold ing company that  owns and operates water and sewer companies i n

I 11|_1-
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17 states. WSC also is a wholly owned subsidiary of Utilities, Inc., that manages and

operates the water and sewer companies owned or operated by Utilities, Inc

Pursuant to Chapter 4 of Title 56 of the Code (the "Affiliates Act"), MPSC and

WSC are deemed to be "affiliates" within the meaning of the Affiliates Act because of

their relationship to Utilities, Inc. As such, MPSC is required to file for prior approval

under the Affiliates Act for any arrangements or agreements with WSC since MPSC's

annual operating revenues are equal to or greater than $500,000, pursuant to Chapter

10.2:l of Title 56 of the Code of Virginia ("Small Waterer Sewer Public Utility Act")

MPSC, therefore, requests approval under the Affiliates Act for the Revised

Agreement, The Revised Agreement provides for WSC to provide to the operating

subsidiaries oflUtilities, Inc., includingMPSC, services to include executive, engineering

accounting, operating, construction, legal, and billing and customer relations services

The Revised Agreement provides for these services tobe provided at cost, without any

profit. The Revised Agreement also prescribes the method of allocating costs among

water and sewer companies owned or operated by Utilities, Inc. The Revised Agreement

continues in effect until termination by either party upon 90 days' written notice

MPSC has been operating under an agreement for the provision of services by

WSC since January 1, 1987. At that time, approval was not required because MPSC was

exempt from the Affiliates Act pursuant to the provisions of the Small Water or Sewer

Public Utility Act. MPSC does not meet, and has not met for many years, the Small

Water or Sewer Public Utility Act's Financial threshold for exemption from the Affiliates

Act and, therefore, has filed this application seeking approval of the Revised Agreement
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Even though MPSC has been subj act to the Affiliates Act for quite some time, it

was not until Staff discovered in the course of MPSC's 2002 Annual Informational Filing

review that MPSC was operating under an agreement without Commission approval

MPSC subsequently filed for approval of the agreement in Case No. PUB-2005-00005

and the Revised Agreement under the Affiliates Act

MPSC represents that WSC is able to provide the services that MPSC needs due

to its centralized management system. As provided for in the Revised Agreement

charges that can be directly assigned to MPSC will be charged as such, while expenses

that cannot be directly assigned will be allocated among MPSC and its affiliates or in the

case of costs incurred with respect to a particular group of the operating companies

among the members of such group. Such costs will then be allocated based, among other

factors, on each company's average number of customers, or customer equivalents, as

defined in the Revised Agreement. MPSC represents that the majority of costs will be

directly assigned from WSC with allocations used only when it is not possible to directly

assign costs to each of the operating companies. Costs will be allocated among the

operating companies through the use of allocation codes

MPSC states that, by being part of the Utilities, Inc., family, MPSC is able to

obtain services at a lower cost than MPSC could provide internally or through a third

party due to the economies of scale associated with Utilities, Inc

NOW THE COMMISSION, upon consideration of the application and

representations of MPSC and having been advised by its Staff; is of the opinion and Ends

that MPSC's participation in the Revised Agreement with WSC to obtain services

deemed necessary to provide its public service function is in the public interest and

nu WUI I'll



¥

should be approved. We believe that there are certain economies of scale that could

result firm MPSC's affiliation with Utilities, Inc., and firm obtaining needed services

from WSC. However,MPSC should evaluate services obtained from WSC on a regular

basis. Services for which a market exists should be evaluated as to the cost of such

services from the market to ensure that MPSC is paying WSC the lower of WSC's cost or

the market price for such services, MPSC should bear the burden of proving during any

rate proceeding that it paid WSC the lower of cost or market for such services. Our

approval should include only those services specifically identified in the Revised

Agreement. Any other services, including any loans or other capital from affiliates to

MPSC would require separate approval

We are concerned, however, that MPSC did not tile for approval of the agreement

in Case No. PUB-2005-00005 and the Revised Agreement until Staff discovered IvIPSC

had been operating under an agreement for the provision of services by WSC during the

course of its review. We, dierefore, direct MPSC to take the necessary steps to ensure

that suchviolations of the Affiliates Act do not occur in the future

Accordingly, IT IS ORDERED THAT

(1) Pursuant to § 56-77 of the Code of Virginia, approval is hereby granted for

MPSC to obtain services tie om WSC pursuant to the Revised Agreement under the terms

and conditions and for the purposes as described herein

(2) Regarding services obtained from WSC for which a market exists, MPSC

shall make the necessary comparisons to ensure that it is paying the lower of cost or

market for such services obtained from WSC
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(3) For purposes of cost recovery during any rate proceeding, MPSC shall

bear the burden of proving that the pricing policy as described in Ordering Paragraph (2)

was followed and shall maintain such records to support such compliance for Staff

review upon request

(4) The approval granted herein shall include only the specific services

identified in the Revised Agreement. Any other services, including loans or other capital

to MPSC firm its affiliates shall require separate approval

(5) MPSC shall take the necessary steps to ensure that prior approval is

obtained Eom the Commission under the Affiliates Act for any future affiliate

transactions

(6) Any changes in the terms and conditions of the Revised Agreement firm

those described herein, including additional services, pricing, and allocation methods

shall require Commission approval

(7) The approval granted herein shall not preclude the Commission Rom

exercising the provisions of §§ 56-78 and 56-80 of the Code of Virginia hereafter

(8) The Commission reserves the authority to examine the books and records

of any affiliate in connection with the approval granted herein whether or not the

Commission regulates such affiliate

(9) MPSC shall submit an Annual Report of Affiliate Transactions with the

Commission's Director of Public Utility Accounting by no later than May l of each year

such date subj act to administrative extension by the Director of Public Utility

Accounting, Information to be included in such report shall include the name of the

affiliate, a description of each affiliate arrangement or agreement, the dates covered by
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such arrangement or agreement, and the total dollar amount for each service provided or

transaction conducted. The report, the first of which shall be due on or before

May 1, 2006, shall include all agreements with affiliates regardless of the amount

involved

(10) If General Rate Case Filings or Annual Informational Filings arenotbased

on a calendar year, then MPSC shall include the affiliate information contained in the

Annual Report of Affiliate Transactions in such filings

(11) There appearing nothing fixrther to be done in this matter, it hereby is

dismissed

AN ATTESTED COPY hereof shall be sent by the Clerk of the Commission to

Donald G. Owens, Esquire, Troutman Sanders LLP, Troutman SandersBuilding, 1001

Haxall Point, Richmond, Virginia 23219; and delivered to the Commission's Divisions

of Public Utility Accounting and Energy Regulation
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Unless thecoutcan clearly indicates cviheuwise, the following words alnd tclms have the
uxemuizng assigned no them below:

"Va. Code" means the Code of Virginia (1950), as amended.

Shannon B: Qlnltiuns

This is a Llonuenl Special Order lsatucdunder thro nutkxfolity ofVa. Code § 62.1
44.15(8a) and (Sd), between the Stale Water Control Boarrri and Maassnluttcu Public Service
(kxqaoxution, for the purposeof resolving certain violations cf envixomnzntal laws and
xegulatious.

senor A: ?WW?91!

8"

sTATE WATER CQHIRQL 30,439 !§NFQR§7EMlE-.NT ACTIQN

SPECUKL ORDER BY const:nT

"Director" moans the Dircxnor of the Depau't:nn¢nrofEnvim1xmcnMl Quality.

"Order" means thus documml, also known as a Consent Spemciul Or=der.

'"Depar1mel:I" or "DEQ" means the Departmzux ofEuvironzncntd Quality. an agency
of the Commonwealth otlVirginia as describedin Va. Cod: § 10-1-1183

"Bond" means Tb: Stoic Water' Control Board. a pannzlnez! citizens' boardof the
Commonwealth of Virginia as described in Va. Code §§ IC.)--I184and 62 I 44.7.

MASSAN UTTEN PUBLIC SERWCE CORPORATION
(VPDE Permit No. VAOD24732)

com MONWEALTH of v1RG1n1A
DEPARTMENT OF JVVIRONMENTAL QUALITY
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6 "2002 Ol'dzel*' means the consent special order thatbecame lxtiectivc April 8. 2002.

/ "Am¢11d1men¥"means the ammdmmt to the 2002 Older hull becamecffcctivn
September l, 2004

"STP" 111054118 sewage tiuatment plant.

"Massax1ut':fm" means Massauutten Public Service C°!P°l*°li°4 which owns and
operates the Massomnten Public Sezvioc Corpurativn STP.

10 "Facility" and "Plant" mans the Massauuttcn STP located in Rockingham Calmly,
Virginia .

"VRO" means the Valley Rcgioxual Oi!ico of DEQ, located in Hzznisonburg, Virginia.

12. "Permit" means VirginiaPullMaantDischanrgoElinniznation System Permit No-
VA0024732 iaamnd to Massanuttun, which became effective November 20, 2000 and
eucpincs Novzmhmr 70, 2005. Pennunuit Hnnitsinclude pH, biowhwnuical oxygen danlmd
["BOD"], total suspended solids ["TSS"], dissolved oxygen: f"D-0-"]» ammonia, and
total residual chlorine f"T¥*C"]-

U "Nov" means Notice of Viula!.iol1.

14.

lx

lb.

17.

is.

"Regulation" means the VPDES Permit Regulation 9 VAC25-31-10 at seq

"VDH" means Vilglnia Dopuztmcntof l ioaltb

"P.E.R." :nouns Pro1i.1uninBly Engineeuilng Report.

"O8cM" means Operations and Maintenance.

"I&I" means inflow and Iniiluation

19

20.

21

.22

24.

"SMP" moans Sludge Management Plan

"CTO"mcaama (fertiiicnta W Operatic.

°TMP" mcanz. Toxicity Monitoring Pnogunnm.

" I RE " mean Tnxlcity Reduction Evaluation.

"EQ basin" means nqualizadon basin...

"MGD" means million gallons per day.
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The 2002 Order reqlured Masannuttonm cozmplnnn the construction of Fncihty up8ndo
by May lb, 2003, Lu mu! §i1mal efllunnx limitations and to conduct acute and ohxunic
czmtirmationd toxicity tasting Alar the complexion of the new Facility.

On August 16, 2008, the Virginia DepasrUnnrntof Hcaltb canlditionnllly approved the
plans and specniications for the Futilityupg;ra4do. Oneof the conditionsof that
approval was that an-built plans :mud speciiicaxiona were to be submitted to azure
umppxuved by the Vugiuia Doparmzent of ilmlth prior to issuance of a CTO lb: the
vvsarwfd Facility.

The Amlménwnl to the 2002 Orrin pmvidad mdditiolual dine for Mnssumttcn to
submit alppwvablz as-built plans :and spocdiications and complete comtxucticn ofdau
Facility upgrade including the lccolnd How squadlzastion basin. TheAmcnMnueznl
ruquinned Maasanmteu to submit azppwvablo plus and apecifxcations for the upgraded
Facility by Jimuauv 1 I, 2005. .

Following Massanuttczfs signing the Awnxandment onJuly of, 2004, it submitzad
numezuun versions of the as-hui1! plans auld spcdioihons both bdbu and after the
January 31, 2005 due dare for mbuunittal of 1ppwovabloplan: and sponitications.

DEQ gerund a NOV on May IO, 2005. to Masaanulwn for violations o f the
Amendrnanfa sohzdule of ccmplilluce including failure to submit appmvulblc as-bmllt
plans and specifications for the upgraded Facility. The NOV also cited Permit
violations for failure to :ample fund xcport WW cytnido and di-2-ethylhnxyl phthalate
mud ibilurc m address If-.chdonl inspection dsiiciaxdes 'm u timely manner in
acccrdancu with Permit rquixuuuents. (Note: total cyanide and di-2-cthylhexyl
phthalate were Mm removed Brow the Parxnit).

6 Mnsamnutter. has been ix ocamrpliancu with the Peunit'a eiflucut limitations since May
2003.

On June 16, zoos, DEQ met with Massanuttcn 'm an infonnml conference to discuss
the Nov, due status of the completion of the new Facility and the aubmiml of as-built

plans and spccificazionaa for the new Facility. During the .Tune 16, 2005. meeting,
DEQ requested that Massaouttcn subunit plane and schedules to address dl Rf Thx:
outstanding issues regarding the new Facility.

8 By letters dated July 8 and September 15, 2005,Massanuttera submitted to DEQ a
reviacd plan mud schedule of compliance for completion of Me Facility upgrade.
Sections of taus plan a1;d sahadulo have bculn `m¢:oq:nuax:=d into Appeudlx A of this
Oxdzr.

Massunuttcn has made substantial progress in cumplutixn8 Thu upgpnsudod Facility, but i t
did not suluxm approvable plans and spcciticadons by Januay 31, 2005 or nequu=st I
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counditlcnal ITT() by Pebrunzry 28, 2005, ea requknd by the Amcmdnueut. The other
ancillary problwruu citedin the NOV such ea the inspection and xeportMg deficiencies
have been resolved. The rcquixumant to :upon total cynxnidz: Anadi-2-ahylhcxyi
pbxixalatc wassubsequentlydropped Braun the Faunie and Massanuttfcnu has addressed
the inspection dohczoucios by uhaxngiaug ocrUinopcnrmtionnl purucuduxu. .

IT on Sepumbor 16, 2005, Massnmmeu wportod to DEQ a dinoharge of activated sludge
to Quail Run On Scpleuuaber 16, 2005,DEQ stalfconductcdan inspcotion of the
Facility and observed an ongoing sludge spill to Quail Rim. DEQ advised
Mnnoaanuttcn todam ad sunuplwllmulatud Sludge finn Mc au-cam.

1 I On Soptemhnr 19, 2005, DEQ atE continued the invostigsxion of the activated sludge
spill and Observed activated sludge in Quail Rum Fm' a dinsmco of qipxuxhmlaraly 1000
feel downstream from the Facility. Massanumen estimated that 60,000-80,000 gallons
of mixed liquor was kM in the event. Dlnnllng the September 19, 2005 iznspcction,
DEQ staff nntod that Malssanunen was in the process of sweeping and pumping solids
from the stnaam. Massanutzen also indicated that a small Eth kill was noted during the
cleznllp of the stream. The release occurred hsu tae covwdng file and of a dinuin lime
for an activated sludge basin gave way. Apparently, this dunlin line was taped and
buried no puotmt it during Me Facility's ccuaixuntion, bu: unlike the other six drailln
limos, it was never uunnveeuvad to properly install a valve mi! valve box. Masnnuttcn
completed the cleanup of the activated sludge in the stream and MUM the valve and
valve box.

l l . On Oetobe: 78, zoos. Maussanuttcn nepuned to DEQ a hurtak in d £ucrcc main that led to
rm unauthorized dxschargc of apprcximntaly 200 gallnnl of wastuwnrlor/aowagc to
surface waxers. This discharge was appaxuntly composed primarily of backwash waxer
from the water nuuunem play with some raw snwnga. Maasanutton took prompt
action to cleanup the spill Md repair the line.

13. Of November I, zoos, Massmutnm subnuithad to DEQ for luview Md lupprcvul
anpthzr version Rf the as-built plans andspeoificatious for the Facility upgzadc. To
date, howovnf, Masaanuttcn has not recdvcd a CTO for the Facility upgraderwquixed
by the Amendment

14, On November 9.
the Sopuexnber 16, 2005, 1mautbnnzed/unpuxmitted discharge of solids to State

warmwhxuh bad an advcrao impala on waxer quality, TheNOV alsocited the
unauthorized. discharge of approndznmaxnlly 200gallons of wuzawazer to Stare walura
that dccuxreé on September 26, 2005. The October 28, 2005 mnrpennitzed discharge
wan nu! mcludcr! within the Novanbdr 9. 2005 NOV

zoos, DEQ issued NOV No. W2005-ll-V-0004 to Masnamutum

IS. On November 22, 2005, Mzlssanuttcn diverted appmximateby 0.5 MG of wastewater to
Tb.: new EQ basin which is pmesuntlyunder construction 'The use of the EQ basin has
not been authorized Ikuvugh the issunmco of a Certificate to uperntasince the unit is
still wudcr construction. Massaxluxlm assays that the division was Necessary dueto a

11'-ul
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On Jamazazy 3, 2006> Maasazxuttcn bcglam am unauthcuized cpcration (boforc raadving n
CTO) of the socoud twatxncnt train oft ho Facility. Mnssaumutran asserts that tea use of
fine second txcaNnearxt train was necessary to treat the Pacilityuhigkveur inilwwt flows
madcompenaaatc for operational problcams due in part to 611Hlmcntau8 growth.
Maaslnnnuttexn asserts that the use of Tina s»ecn¢nd tareatrnanum trainwould aLllnw the Facility
ro t ax Mme mfluaut morn quickly Ami thus reduce the time the SQ min vvvouid in

utiiizod to that the EQ bnmiln work Wild be completed mods expeditiously. .
Massamntwn asserts that witb.om the use of the socolnd Uunnnnnm nrliln to treat the
additional ianflunut, the high ilnfiuerat flows and reduced trrsauncnt czflicianey could
increa.sc the dnhays in completing the BQ basin work alums/or hound to c8]ucut limitation
nxceedxemces. The Facility'a high iniluant flows mm also art: butabla tn adclitzianud
ccmmcnrial conxxnrrriuns ad chlangos in scasonai use (i.e_ Er~o'lrrx vacation to ski).

fiiiimwr an a transmittal lcrtnr Ar as a notation on the check, Mzassanutten shall; 1)
indicate bat Lhe check as submitlud pursuant to this O1-dar, and 2) include its Pedrvral
idmtitication slumber

high rainfall ewen and was more envirvorrnzexztally pxwtcxrtSvc fsinco the action
pr:<v<:m¢:>d the ovvNiow of wastewater thx: the ntnmnmeanm Want.

Accordingly, the Board, by vixtuc of thenutlnntxity greeted it in VS § 62,1 -44, I 5(8a)
and (gd), orders Massanutteu, and Maaaanutten agrees, to parfozm the actions
demdbmi in Appendix A of this Oxdur. In ndditioxz, the Board ondcznsMassauuttcn,
and MNssanuttcn voluntarily agrees, to pay a civil charge of $19,700 withiN 30 data of
nb czffootivc dam of the Order in édtimncnt of the violations cited in Luis Order,
Paymczxt haJJ be made by chunk payable to the "Trunsuxur of Virginia", dclivrmzd tn:

Qlvn Nvvennbcr 29, 2no5, Masaanutten eorpeazinnnzxi \mnu!Xn»rized/unnlqaelxnirtcri
discharges of wastewater 80111 the Facility and Mnnsanuttuucx again diverted
approidmatcxiy (3.5 MG of wastewaia to the new EQ basin Massxnuttrnu assnxts that
the divnrnnm was nec;rv.ssH1.y dun to o high ruhuiisll event and was more ezxvinouxne=u4aLHy
protective since nb acdun reduced the amount and dunmtinsn of ovaarflows of
wastuwatw Uoxn the nreatmsnt plant.

This 0rdcr CBJMISIS and supaxaedcsa the April 8, 2002 Oxdnr asks! the Soptnznbrlr 1, 2004

Amawsdlunczmt

Qt H11410449

4

I
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Receipts C¢out1ol
I>ep:a:t1nlucx1tof B.nvimnmenta1 Quality

Post 093co Box 10150

Richmond, Virginia 23240
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1. The Board l!I8y rewrite, or amened Rh: Ondar v\n'th Ion comnsnt of Massanuttun,
for good cause shown by Massanutten, or on its own motion a9.e:r notice and
opportunity to be hoard. .
This Older only Wdresses and resolves those violations zpwiticully idleantiiiod hsrdn
in Section C This Order shall BD! preclude the Board or (ho Director from taking any
muon authorized by law, including but n.ot linunitod to' (l) talcizng any action authoxinzod
by hw rngwnmdMg my additional, subsequent, or subsequently dilsacveared violations;
(2) seeking subsequent xumudlation of the facility as may Bo aulhlczizzed by hw: or (3)
taddlng subsoqucn! action to enfoxve the Ordnt This Order dial] HO( preclude
appmprim: cnfclvccmcnt actions by otbsr Yadnwnl, auto, or local regulatory authoritloe
for rattan not addressed heroin.

For purpose of this Order and subsequent actions with respect to this Order,
Massanmen adm1L~s the jurisdictional aljoptions contained heroin, and neither admits
nor tinnies Rh: fantllal findings, mud conclusions of law contained herds.

Massanutten consents to venue in the Ciwuiz Court of the C tty ofR.ichnm»ound for my .
civ i l actmn tunkmn In cmfome the man ofthiu O1d4urr.

Massannrtm declaxezs it has rec `ved fiacir and due pwceus under the Aduuxinistrutive
Process Acc, Va. Code §§ 2.2.-4000 n sq., and the Santo Water Control Law and it
wnivcs the right to my hearing Ar other sdxnninismative proaecdimng authorized or
required by law al nragulation, and to anyjudiciad review of any issue of fact or law
cumnilund Han-:in Nothing; he-ruin shall Bo construed as a waiver of the right to mY
aldnninisuauvc pmcccding for, or to judldal xuview vii any aednnn tlkfuun by the Boy!
tO c1n!n=o thisOrésr.

Failunre by Mztussanuttem to comply with my of the terns of this Ordeur shall constitute a
violation of Ur order of the Board. Nollrirng hnuurlln tlblll waive YIM initiation of
appropriate enforcement actions or the issuanceof additional orders as appropriate by
the Board or the Drrcctor as a result of suchviolations. Nothingherein shrill affect
sppruprine crrfcrwoornent actions by any other fodunl, state, or Med regulatory
authority

If any pmvisiou of this Order is found to be unmfouuoablo for any reason, the
remainder of the Order shall germain in full force and effect

Massaxmtcn shall be nssponsfblc for failmc to comply with. any of the terms and
condidms of this Ofdcr winless compliance is Amado inuupossnblo by earthquake, flood,
nth an Rf God, war, strike, or ouch other uccunuuca Msussanutrzn shall show thnrl
such circumstances weft beyond its control and not due to a lack of good faith cm'
diligmcz on its pm. Musmultm nlnall notify the DEQ Rfgomnal Director in writing
when cilruumntants an: anticipaltod to occur, are occuxriug, or have occurred thatmay

2.

5.

6

8.
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daly compliance nr cause noncompliance with any requirement ofthe Only. Such
notice ohM in tinny;

the reasons for the delay or noncompliance,

the projected manon of any such inlay or nunsompkiance;

c the moaswes taken fund to be take to pzuvmi or minxmizo sub delay ex
nuucomphancc, and

d. the timctzble by which such measures will Bo implemented and the date 8111
couugsliarlce will be achieved

Failure to so notify the Director of the Vadlay Regional Otlice within 24 hours of
learning of any condition above, which Massanutum latm14n to usoat will ranult in the
impossibility ofwmphaono. shall carnnimta a waiver of any claim to inabilityto
comply with a requirement ofthis Ordnnr.

9 ThisOr1derisbinl:lmgun thcpudeshauUo,thdrsmcsuo1sinlml:r¢=sL dedgneesand
assigns, jointly andsqually.

10 This Order shall become effectiveupon executionby both 111: Director or his designate
and M1-=<:mut¥cn. Notwithstanding the Iiaucugoing,Masaanunen.ager! to Bo but:n=d by
any compliance date which precadva the eH'ectivc dlMc oftlds Or1dA1r.

11 This Onicr sbaLll continuo in eifoct ulultilz

a

b.

Massammcn petitions the VRO Director to temminlxo the Omvdnr afterit bin
cornplewd 411 xvquiremuxxts ofthil OMar, and the Regional Dixoctm den-.minus
the! all naquuements of the O!1d¢r hzvc bean satisfactorily completed; or
The Director, his designee, or the Beam!! may terminate Mis Olvdur in his orits
sole diacuiion upon 30 days written1u~oIdae to Maasauutien.

Taminntian of this Order, or of wry obligation imposed in this Older, shall not operate
to relieve Massanutten from ins obligation to comply with any Statute,regulation,
permit condition, other order, ccrtifcatn, eenifioation, standu-d, or ruquivcmcrxt
othuwiso zpplicnble

The uudcrsigncd represemntivu of Maluanutucn caddies that he or she la a rospousibk
oiticial anmthoxizosi noenter inc the termsa d conditions of this Order mud to execute
and legally bind Massanuttcu to this document. Any docxxncnts um be subminod
pursuant to this Order! ahdl besubmitted by a rouponsiblc ofilninulof Massanutten

3 By its siguntuxe below, MassanutWen volunmily agrees to the issuance of
this Orrlor 4 1 !

Fl" t it x I 1IjIII 9lz9l IJ? ll 9003/1.0/S0
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I Andit is so oxru-xr~n this day of , 2006.

we
anal Quww

'_Dnul() 14 9tvwv'l~.
Department of En

Mamanuuon Public Service cruporatiun vohmtalily agrueu no the issuance d this Order.

By'

Title: __Q8.6.qnfL\ \ll.ro= PCV.¢nAafTl'

' J_u_lI2.u2-_

Nm 4\ & <»n»\*»""*~
Slain of v1=tw=

£4517//County of i i \ QQ \.Q

The foregoing instrument was acknowledged begone me this ......-.

2006.

b y  _ ( L a m - l &̀ = - i  *" \

(name)

Massanunen Public Scarce Corporation. on behalf of said company.

foundry Pubic

commission expires

9252909
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Completion of Second Equalization Basin

As~built plan: and specifications

wnnm 366 days following issuance of a CTO for the upynadud. Facility. MassanutUm
shall comp-lcne Anne and chlrotnic confirmltiond toxicity tasting. The acute :and
chronic oontimnhonal toxicity teundzngshall be .conducted on tour separate sets of24-
hour cumpoadte sannplos of effluent ham Outfall 001. not no be conducted more
iioquuntly than monthly, tliutd shall include satnnples eollocbod during the mouths of
August and Fcbmary. A testing lab having applicable, approved tofxioity tasting
protocols on file with DEQ shall do the confinmaticnd toxicity testing. The acute
toxicity testing shall be a "no obsaxvihle ailveuue concontmmiuns (acute) ("NOAEC")"
test with a passing end point of 100% effluent, rather than the LCSO fem, which wen:

used in earlier acute toxicity testing of this Facility's discharge. In order to
auccetnduily complete conn8mmtiuunal wfxicity testing, all toxicity rests shall comply
with the following endpoints (NOABC l00%, "no observable effect conccnllr2!ion
(chronic) ("NO FC")" tear 3_,IWC). Bach it of four toxicity tests shall be one acute
and one chronic for each test species. The test results shall be submitted to DEQ
within sax weeks of the latest sampling date.

By May 31, 2006, Masannutteu shall complain 111 work necessary for issuance often
C'IIO and request a CIO inspection for the cniire Facility upgrzldc.

By April 30, 2006, Manunnuttuu shall cxnunplelo who ilnlulllmmion of the eqwudizalion
basin liner and the axarnticn equipment andpinups.

Massamxtten Huns submitted to DBQ in xcviaw Md nppmovd the enhance-ring plane and
spa:i5cad:m for the snnond equalization basin. Massanuikn shall respond to
cnmmenm nsgautiing the plans and specitioatinuns within 30 day: of recaipr of written
comxncntl.

On Nov Ba 1, 2005, Maasanuttau tuhurnittuii to DEQ for review and appuuvnl
mama version of the as-built plants and spbniflcarions. Massanuttan shall xuspeuud to
my comments on the as-built plans and spwiiicndons wilhlll 30 dry- of recdpt of
written commons

THE!

Arrsnnnc A
SCHIDULE OF com-LIAncI-:

MASSANUTTEN PUBLIC SERVICE CORPORATION

3(ASSA.\'l'I'Tgn PSC
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('losura of the old Plant Lagvaom #1

By November 30, 2006, Massauuttcn shall counrplde who dasyure of Lagoon #1 and
roquaax A post closure inspection and aunlwnd theFacility sit: deed w indicate that n
closai sewage lagoon wasts om the pp-upexty.

l&I Reduction Studies in the Colllcdon System.

By December 31, 2005, Mus1nuNun amhnll connnxplntu mpadn idmtiiqd 'm Ana I (aub-
basian 7) as ;:=riol'iti2ed in the I&I studies.

By Dacelunbcr 31, 2005. Mnssznuttm shallcunnnlplde TV sMdlios to identify speci6o
probly meas m Are `
to DEQ on Ocnnbcr 9, zoos) u dctelunnilwd in the inidsl inQoonons.

a 3 (sub-basim3, 10, zmnnd ll) (refaensed in the maps suhluurittcd

9 By June '30, 2006, Musanuttsn slllaLll complete How moasmcmcn! studies of the
problem axuus in Area 4 (rctcronced in the maps submitted to DEQ on October 9,
2003) ea dcternuined in the initial inspections.

10 By Deumber 31, 2006, Massanunen shall coauupleto any necessary 'iv studies to
identify prublczn areas m Area4.

1 I By December 31, 2006, Massamltlen shall complenn xzpaiz-s idcntiiied i n Area 3 (sub-
baninns 3, IO, and ll) as priodfized 'm the! I&I wludics.

IN. By June 30, 2007, Massanuttcn shall complete repairs identified 'm Area 4 as
prioritized in the I&I studies.

Collection SaNer Management Plan.

I
I 13.

I

By Janulluy l, 2007, Massauuuttm shall subunit to DEQ for review and aqapxuval its
plan for conducting future ongoing I&.I work lord the annualbudget tr the nert tone
years that wool he allncatod to conduct that work- MassaxnNan shnLll nusspond Eu my
questions concerning the plan within 30 days or receipt of written comments.

Reporting Rcqnlrwemnents

14. Massnuutlen sh1ILIl submit quarterly progress wons to DEQ, with the Et rcpolt bdwxg
due January 10, 2006. Subsequcnl Pwgtoas Rcpuxts will be due by April 10, July
10, October 10 Md Janlnry 10, dong with the Fa.cility8 Discharge Monitoring
Rnporl until the cancellation of the Order. Thlaquana.ly pmgresa rqnorts shall
com m

10

I
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a.

c

A aummaay of all work completed since the previous progress report in
accordance with the Older,
ap1*'i°'=*i°=\ of Me work to be completed daring the upcctming six montllns
'm accordance with this Ordnnr; annul
a stnxument mglndhng any anticipsicd pmblmxs in complying with this
Ordeur.

l 5 No Inter Hanna 14 days following a data idcntiiied in the above schedule of
compliance Massanuttax BMI! subunitto DEQ's Valley llcgicuumal Oi§co s written

In the caseRf
nnnwnnphaaune thenotion shall include the cause of n¢=»n¢=¢=mp\ianoo. my remedial
actions taken, Ann the probability of meeting the next sclxadulad items.

notice of compliance or noncompliance with the schedule itluum.

I
i

I
\
|
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b.
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The Iiiirmis .En§2irnnm@entaLl Praiecftion Agency ("Allin<>is EPA") accepts the Compliance
: 93 M 9~8~ by in Inc-G1raLlena Territory Utilizes dated December 18,

26% £w;8"rmse to the Nsaiiiwe daueed November 1, 2006.

Re:

Dear Mr, 3vIorztgonw;8;:

Failure to fully comply with each of the commitments and the schedules tor achieving each
commitment as contained in the CCA may, at the sole discretion of the Illinois EPA, result in retérral
of this matter to 'the Office of the Attorney General, the State's Attorney ofjo Daviess County, or the
United Sfsates Enviivomnental PrOtection Agency.

1021 Ncvam GawwoAve~ue Exsr, PQ. Box ¥92/f», $v~-¢¢z4G9t¥1c>. xwmms 62?94.92%
iAmrrs in. Téfowspw Cmrzn, 409 Wesl Rwacmpm, awe. 11.309, CHu:Ac;0. IL 6668!

Mira engineer (alrea&y ccftnlzsleted)

Submit eompkianoe upon with
chosen Weafttnent grptian

UTL INC-GALENA TERRITORY UTILITES,  m oassose
Coaqiliilxu Ce €ommi1zment Acceptance
Vi'¢él&:ltinn Nulnhér:

Begin Canstrqcticm

COmma true Iii

Complete ConsEruction..a1;dQbtain

Demanstmw iiompliaaace - Ruxual1ng Annual
Average of Sample Reswults below the
Raclionudide MCL(s)

la Llmfw; E oR()NM€N r it

lwt8 R 8w.c'@;»ev¢cl~a, <;3Qv;awQx

.*i1$i' ,  A

*

CERWLED MAIL #7004 2510 '000l 86209472
RETURN KEQUESTTED

4

I

VS A

l*l==*,c)1u.,T3<;n~ Ac www

mm'.

[)c:\,**G4.As P. Sccrrfv, Dmsfiwan

Anna

August 10, 20063

SCheduled Hate

April 15, 2007

March in, 2007

October \(), 2008

September 80. 2097
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The CCA does not constitute a wolver or modification of the terms and conditions of any license or
permit issued by the Illinois EPA or any other unit or department of local, state or federal
government or of any local, state, or federal statute or regulatory requirement. All required permits
or licenses necessary to accomplish thecommitments started above and comply with all local, state or
federal laws, regulations, licenses or permits must be alcqmlr'ed in a timely manner. The need for
acquisition of any licenses or pennies does not waive any of the times for achieving each
commitment as contained in the CCA. This CCA does not impact the eligibility or confer
acceptance or rejection for an Illinois EPA State Revolving Fund low interestloan.

Please Illinois `EP;9L iii. wri¥in2 wiiliin 10 dlaiys of tile completion of each scheduled
commitment outlined above. Qxluestions regarding this matter should be directed to Jay Time at
2i7v'785-0561. Written commlmicatioeis should be éireeted to Bevvy Booker at Illinois EPA,

of WaWzrr, CAS #19, RO. Box 19276, Springfield, Illinois 62194-w6. Au communications
must include reference to Violation Notice number. W-2086-6038 l .

Sinccr»;*Iy,

Michlzml S.. O8rlretsnn, Nhauwlger

Bateau of Waiter

%4,,4§44._,

cc: TurnBrant
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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
On Its Own Motion

VS
Apple Canyon Utility Company; Cedar
Bluff Utilities. Inc.: CharmarWater
Company; Cherry Hill Water Company
Northern Hills Water and Sewer Company

06-0360

Citation for failure to comply with
Commission Order and with Commission
rules

ORDER
By the Commission

The Procedural History

On April 7, 2006, the Staff of the Financial Analysis Division ("Staff") of the Illinois
Commerce Commission ("Commission") issued a Staff Report regarding whether Apple
Canyon Utility Company; Cedar Bluff Utilities, Inc.; Charmar Water Company, Cherry
Hill Water Company, and Northern Hills Water and Sewer Company (collectively "the
Companies") maintained continuing property records, as was required by the final Order
in docket 03~0398. All of these companies are subsidiaries of a holding company
Utilities, inc. ("Ul"). in that Report, Staff recommended that the Commission initiate a
citation proceeding to determine whether the Companies complied with the
Commission's final Order in Docket No. 03-0398, as well as with 83 ill. Adm. Code 605
and 83 Ill. Adm. Code 615, and to determine what penalties should attach if any

The Commission then issued a Citation Order, dated May 3, 2006, requiring a
proceeding to commence to determine whether the Companies failed to maintain
continuing property records, as was required by that Order and Commission regulations
(83 iii. Adm. Code 605.10, and 83 iii. Adm. Code 615, Appendix A). The Citation Order
also required a determination as to whether penalties should be imposed pursuant to
Section 5-202 of the Public Utilities Act, if any. The Companies filed a Verified Answer
on June 12. 2006

Pursuant to proper legal notice, an evidentiary hearing was held in this matter
before a duly authorized Administrative Law Judge of the Commission on December 6
2006. Steven m. Lubertozzi, the Chief Regulatory Officer for UI and its subsidiaries
testified on behalf of the Companies. Diana Hath horn, an accountant in the
Commission's Financial Analysis Division, testified on behalf of Commission Staff. At



06-0360

the conclusion of the hearing on December 6, 2006, the record was marked "Heard and
Taken."

The Parties' Positions

Staff's Position

Ms. Hath horn testified that on April 7, 2004, the Commission entered a final
Order in 03-0398 approving a general increase in water and/or sewer rates. (Staff Ex.
1.0 at 2-3.) That Order attached several conditions to approval of the Companies'
proposed rate increases, including:

Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company, and Northern Hills Water and
Sewer Company shall establish and maintain continuing property records
["CPRs"] in compliance with the Commission's rules, and must file a report
with the Manager of the Commission's Accounting Department as to the
successful implementation of the property record program within 12
months after the final order in this proceeding.

(Order, docket No. 03-0398 at 26). The deadline specified for Tiling this Report was
April 7, 2005. However, the Companies did not file a Report until July 13, 2006, well-
over one year after the deadline. (ld. at 3.)

Ms. Hath horn explained that the CPR Report filed by the Companies on July 13,
2006, establishes that the Companies now have CPRs that are updated for the years
2004, 2005, and 2006 to date. However, the Companies confirmed in Staff data
request response DLH-2.01 that their database for continuing property records has not
yet been updated for the years before 2004. (Staff Ex. 1.0 ate).

Ms. Hathhorn also testif ied as to the reason utilities are required to keep
continuing property records. Continuing property records show the history of individual
assets. According to the Uniform System of Accounts for Water Utilities, 83 Ill. Adm.
Code 605, continuing property records are a system of preserving the original cost of
plant in a manner so that it is possible to identify, locate, and obtain the cost and age of
all used and useful property. Proof of the value of utility assets should be readily
available on the books of a regulated utility. This information is required when a
determination is made as to whether an investment is prudent and thus should be
capitalized. It also is required when quantifying capitalization. (ICC Staff Ex. 1.0 at3-4).
She stated that without continuing property records, the Companies violated 83 Ill. Adm.
Code 615. (ld.).

Ms. Hath horn stated that, in the past rate cases, UI subsidiaries have failed to
maintain continuing property records. This failure resulted in personnel at UI
subsidiaries being unable to locate invoices to support rate base additions. Thus, in Ul
rate case previous to docket 03-0398, the Commission disallovled unsupported rate
base. (Staff Ex. 1.0at 5). A continued failure to establish and maintain CPRs will result
in the same problem being repeated in the next rate case filed by a UI subsidiary. (ld.).
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Ms. Hath horn explained that the Companies have made progress with their CPRs but
they are not yet complete. (ld.) Therefore, she recommended that the Commission find
in this docket that the procedure that has been used in the past rate cases, to disallow
rate base additions that have no CPR evidentiary support, will be followed in future rate
cases. (ld.)

She also asserted testified that the Commission has the authority to impose civil
penalties upon the Companies pursuant to Section 5-202 of the Act, in accordance with
the criteria set forth in Section 5-203 of  the Act. Those criteria are: (a) the
appropriateness of the penalty to the size of the business of the public utility, (b) the
gravity of  the violation, (c) any other mit igating or aggravating factors as the
Commission may find to exist, and (c) the good faith of the public utility in attempting to
achieve compliance after notification of a violation. (Staff Ex. 1.0at6)

W ith regard to the size of  the Companies, Ms. Hath horn noted that the
Companies here are wholly-owned subsidiaries of  UI, and together, these f t
companies provide water and/or sewer service to approximately 1,500 customers in
various Illinois counties. (Staff Ex. 1.0 at 6). Ms. Hath horn stated that the parent
company here, UI, is not a "small utility" as is defined by the Public Utilities Act. It has
24 Illinois subsidiaries, with 17,400 customers in this state. Also, UI owns and operates
approximately 81 water and/or wastewater systems in seventeen different states. In Ms
Hathhorn's opinion, the size of the Companies' parent, UI, is an aggravating factor that
the Commission should consider. (ld.)

As for the gravity of the violation, she testified that failure to maintain continuing
property records in compliance with Parts 605 and 615 results in the Companies being
unable to support increases to plant for plant additions that were made since the
Companies' last rate case. (ld., at 7). Ms. Hath horn explained that if the Companies
continue to maintain the CPRs on a prospective basis, they will have evidentiary
support for all plant additions from 2004 to the present. (ld.)

Regarding good faith, Ms. Hathhom asserted that the final order in docket 03
0398 was not the first time that the Commission has required a UI subsidiary to maintain
a CPR system. (Staff Ex. 1.0 7-8). The Commission's Order in Apple Canyon Utility
Co., docket 94-0157, (March 22, 1995, 1995 ill. PUC Lexis 203) required some UI
subsidiaries to maintain Continuing Property Records using the "Will County Continuing
Property Records" as a model. (ld.). In addition, Ms. Hath horn stated that the
Companies were not diligent in complying with the final Order in docket 03-0368
because that Order required the Companies to file a report establishing successful
implementation of CPRs by April 7, 2005. However, the Companies did not meet that
deadline and instead filed several motions for extension of time to comply with the
Order. (id.)

The Administrative Law Judge was never served with a copy of any of theses motions, As a result, these
motions were never granted
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Ms. Hathhorn recommended that the Commission impose a penalty on each of
the five Companies in the amount of $1,000, for a total of $5,000. (Staff Ex. 1.0 at 9).
She stated that it was not Staff's desire to impose a large fine. Rather, imposition of the
fine here is to make it clear that this Commission requires utilities to follow its rules and
orders. (Tr. 39). She further recommended that in the final Order in this proceeding,
the Commission advise the Companies that all of Ul's Illinois subsidiaries must Comply
with the Commission's rules regarding the maintenance of CPRs, or, risk being subject
to disallowances of plant additions to rate base in future rate cases.

The Companies' Position

Mr. Lubertozzi testified that after the final Order in docket 03-0398, UI created an
in-house database system, which would interface with Ul's existing systems and its
sofWvare and hardware. This database system was designed to contain the information
required for CPRs for Ul's subsidiaries. (UI Ex. 1.0 at 2-3). However, there was an
unanticipated delay in getting the data entry work done. The hardware and software
that UI and its subsidiaries use to track certain general ledger additions is a very old
system. It was not designed to be able to add the information that is required for
continuing property records. (Tr. 45). Therefore, Ul's management had its IT
Department create a log-in screen. Ul's IT Department also created ways that
personnel can track and try to control who implemented data and match that information
with information found on the general ledger. (ld.).

The biggest problem encountered was tracking invoices and general ledger
additions for 400 subsidiaries throughout the United States. It often took four to five
hours, or more, to search the system just to find one invoice in order to match up a
vendor with the corresponding dollar amount. Thus, dealing with problems with the
older system took much longer than the amount of time that was originally anticipated.
(ld.). As a result, the Companies were unable to meet the April 7, 2005 deadline for
CPR implementation set forth in the final Order in docket 03-0398. (ld.).

Mr. Lubertozzi explained that UI subsidiaries have now developed a CPR system
that is currently in place and functioning. This system has been implemented
retroactively through 2004. (UI Ex. 1.0 at 3). In the Companies' CPR Report, the
Companies explained that Ul's management team has met with various consulting firms
to discuss acquiring new data management systems, including a new general ledger
and billing systems. Also, the new data management and billing systems can create,
track, store and generate continuing property records. (ld.).

The Companies contended, in their Answer, that it made good faith attempts to
inform the Commission of the delay, which is a mitigating factor. (id. at 4-5). Also, UI,
the Companies' parent, was also recently acquired by a new parent, Hydrostar, LLC.
(UI Ex. 1.01). This new parent is committed to upgrading the hardware and software of
data management systems to improve functionality and to in prow the reporting
process, which will prevent data processing bottlenecks for Ul's subsidiaries in the
future. (ld.).
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With respect to Staff's recommendations, the Companies agreed that all of Ul's
regulated illinois subsidiaries will not seek rate base additions that are not supported by
CPRs. (UI Ex. 1.0 at 4). Further, for the purposes of resolving this proceeding, the
Companies agreed to pay civil penalties of $1,000 per Company, for a total of $5,000
for all of the Companies in question. (ld.)

The Companies also asserted that implementation of the CPR system described
in UI Exhibit 1.01 will occur for all of its Illinois subsidiaries. They further agree that no
Ul subsidiary will seek rate base additions that are not supported by CPRs. (Ul Ex. 1.0
at 4)

Analysis and Conclusions

Based on the record. the Commission finds that the five UI subsidiaries at issue
Apple Canyon Utility Company, Cedar Bluff Utilities, Inc., Charmar Water Company
Cherry Hill Water Company, and Northern Hills Water and Sewer Company, failed to file
the CPR Report on April 7, 2005 as was required by the final Order in docket 03-0398
In fact, this Report was not filed until July 13, 2006, fifteen months after the time it was
due to be filed. However, the Companies now have CPRs in place for 2004 to the
present. Therefore, the Companies are now in partial compliance with the final Order in
docket 03-0398, as well as the Commission's rules regarding CPRs, at least with
respect for the year 2004, and forward

With respect to CPRs for the years before 2004, the Companies contend that
they, and their sister companies, intend to implement CPRs for the years previous to
2004. In light of this, the Commission finds that Staff's proposal, which the Companies
have accepted, 10 disallow rate base additions that have no CPR evidentiary support in
future rate cases filed by UI subsidiaries, is reasonable

This Commission has authority pursuant to Section 5-202 of the Public Utilities
Act to assess penalties upon any public utility when it violates or fails to comply with any
provision of the Public Utilities Act, or fails to comply with any Commission Order, rule
or regulation. (220 ILCS 5/5-202). Staff recommended civil penalties of $1,000 for
each of the Companies, for a total of $5,000 for all the Companies. The Companies
have agreed to pay these penalties

Penalties are assessed penalties pursuant to Section 203(a) of the Public Utilities
Act, which provides, in pertinent part

In determining the amount of the penalty, the Commission shall consider
the appropriateness of the penalty to the size of the business of the public
utility, corporation other than a public utility, or person acting as a public
utility charged, the gravity of the violation, such other mitigating or
aggravating factors as the Commission may find to exist, and the good
faith of the public utility, corporation other than a public utility, or person
acting as a public utility charged in attempting to achieve compliance after
notification of a violation
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(220 ILCS 5/4-203(a)). We note that Staff reported that the five Companies together
provide water and/or sewer service to approximately 1,500 customers in various Illinois
counties. The Companies are thus "small utilities" under Section 4-502 of the Act. (220
ILCS 5/4-502).

As for to the gravity of the violation, Staff posits that failure to maintain CPRs
results in an inability on the part of the Companies to support increases to plant for plant
additions made since their last rate cases. However, according to the Companies,
except when a utility makes a rate filing, failing to maintain CPRs has no significant
adverse impact on customers. We note that there is no evidence establishing that
customers were harmed. However, the Companies must fully comply with the Act, the
Commission's rules, and its Orders.

With regard to other aggravating factors, Staff asserted that the parent company,
UI, is not a small utility as defined by the Act, as it has twenty-four subsidiaries, with
17,400 customers in Illinois. This fact, Staff maintains, is an aggravating factor.
However, Mr. Lubertozzi's testimony established that the Companies encountered
unexpected difficulty when entering data for the CPRs, causing delay. (See, Tr. 44-46).
We also note that the Companies have expressed a commitment to support all plant
additions in all rate cases filed by UI subsidiaries. The Commission concludes that the
commitment expressed in this proceeding to implement CPRs across all of Ul's Illinois
subsidiaries, as well as the commitment not to seek rate base additions that are not
supported by CPRs, is sufficient to alleviate Staff's concerns. We also note that,
irrespective of the commitment expressed, the law requires utilities to maintain CPRs.
(83 Lil. Adm. Code 605.10, 83 iii. Adm. Code 615 Appendix A).

With regard to good faith, Staff questioned the Companies' diligence and good
faith in coming into compliance with the CPR requirements, noting that Commission
Orders dating back to 1995 have required implementation of CPRs. We also note that
a series of motions requesting extensions of time to file the Report in question were filed.
Because none of these motions were served on the Administrative Law Judge, none
were granted. The diligence of these Companies is questionable, when they continued
to f ile motions seeking extension of  time, even after previous motions seeking
extensions had not been granted. However, the Companies have agreed to pay the
penalty recommended by Staff. Therefore, the Commission finds that the assessment
and the amount of the penalties appropriate for the gravity of the violation here. We
therefore conclude that the penalty of $1 ,000 per Company is reasonable.

We note that the parties are in agreement as to the Wvo issues here, whether a
fine should be imposed, and how much that fine should be. \it, they f iled refiled
testimony. The attorneys are advised, in future situations of this nature, to consider
stipulations, and other types of resource-saving procedures, such as, motions brought
pursuant to Sections 2-615(e) or 2-1005 of the Illinois Code of civil Procedure. (735
ILCS 5/2-615(e) and 2-1005)).
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Findings and Ordering Paragraphs

The Commission, having considered the entire record herein and being fully
advised in the premises, is of the opinion and finds that:

(1) Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company and Northern Hills Water and
Sewer Company provide water and/or sewer service to the public within
the State of illinois, and, as such, are "public utilities" within the meaning
of the Public Utilities Act,

(2) the Commission has subject-matter jurisdiction and jurisdiction over Cedar
Bluff  Utilit ies, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company and Northern Hills Water and
Sewer Company,

(3) the recitals of fact and conclusions of law reached in the prefatory portion
of this Order are supported by the record and are hereby adopted as
findings of fact and conclusions of law for purposes of this Order,

(4) in future rate cases involving any subsidiary of Utilities, Inc., including, but
not limited to, Cedar Bluff Utilities, Inc., Apple Canyon Utility Company,
Charmar Water Company, Cherry Hill Water Company and Northern Hills
Water and Sewer Company, rate base additions shall be supported with
continuing property record evidentiary support,

(5) pursuant to Section 5202 of the Act, Cedar Bluff Utilities, Inc., Apple
Canyon Utility Company, Charmar Water Company, Cherry Hill Water
Company and Northern Hills Water and Sewer Company are each
required to a pay a civil penalty of $1,000 each, for a total of $5,000.

IT IS THEREFORE ORDERED by the Commission that in future rate cases
involving Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company and Northern Hills Water and Sewer Company,
or any other Utilities, Inc. subsidiary, rate base additions shall be supported with
continuing property records.

IT IS FURTHER ORDERED that pursuant to Section 5-202 of the Public utilities
Act, Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water Company,
Cherry Hill Water Company and Northern Hills Water aha Sewer Company are each
hereby assessed a fine in the amount of $1,000.00, for a total amount of $5,000.00
Said fines shall be paid by check payable to the Illinois Commerce Commission and
delivered to the Financial information Section of the Commission's Administrative
Services Division within thirty (30) days of the entry of this Order.

IT IS FURTHER ORDERED that Cedar Bluff Utilities, Inc., Apple Canyon Utility
Company, Charmer Water Company, Cherry Hill Water Company and Northern Hills
Water and Sewer Company shall file with the Commission's Chief Clerk a certification
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attesting that each Company has paid the ordered fine. Said certification is to be filed in
Docket No. 06-0360, served upon the parties to this docket and a copy is to be provided
to the Manager of the Commission's Water Department within thirty (30) days of the
entry of this Order.

IT IS FURTHER ORDERED that any petitions, objections or motions made in this
proceeding and not otherwise specifically disposed of herein are hereby disposed of in
a manner consistent with the conclusions contained herein.

IT IS FURTHER ORDERED that, subject to the provisions of Section 10-1 13 of
the Public Utilities Act and 83 III. Adm. Code 200.880, this Order is final, it is not subject
to the Administrative Review Law.

By Order of the Commission this 21 st day of March, 2007.

(SIGNED) CHARLES E. BOX

Chairman

l l
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IN THE CIRCUIT COURT FOR THE. 15TH JUDICIAL CIRCUIT
. STEPHENSON COUNTY, ILLINOIS

CHANCERY DIVISION

S

PEOPLE OF THE STATE OF ILLINOIS ex rel.
LISA MADIGAN, Attorney General of the State
of Illinois,

Q
l
i
i
i
8

Plaintiff,
EII
!
I
I
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No. IW I

1I
NORTHERN HILLS WATER and SEWER
COMPANY, an Illinois corporation,

F I] tl- 13
STEPHENSON coin©IL
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Defendant.
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)
) MAY I 8 2007

CLERK oF THE aIR UlT courT iCONSENT ORDER

Plaintiff, PEOPLE OF THE STATE OF ILLINOIS, ex rel. LISA MADIGAN, Attorney
5
e
I

General of the State of Illinois, the Illinois Environmental Protection Agency ("Illinois EPA"),

and Defendant, NORTHERN HILLS WATER and SEWER COMPANY ("N0I'fhe1~n Hills"),

have agreed to the malting of this Consent Order and submit it to this Court for approval. The

parties agree that the statement of facts contained herein represents.a fair summary of the
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evidence and testimony which would be introduced by the parties if a trial were held. The patties

fwtther stipulate that this statement of facts is made and agreed upon for purposes of settlement

8
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only and that neither the fact that a party has entered into this Consent Order, nor any of the facts
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stipulated herein, sha1l.be introduced into evidence in any other proceeding regarding the claims

asserted in the Complaint except as otherwise provided herein. If this Court approves and enters

Ms Consent Order, Defendant agrees to be bound by the Consent Order and not to contest its

validity in any subsequent proceeding to implement or enforce its terms. However, it is the intent

of the parties to this Consent Order that it be a final judgment on the merits of this matter, subject

to the prob/isions of Section VIII.K ("Release from Liability") and Section VIII.M ("Modification

of Consent Order").

I, JURISDICTION

This Court has jurisdictioNof the subject matter herein and of the parties consenting

hereto pursuant to the' Illinois Environmental Protection Act ("Act"), 415 ILCS 5/1 et seq.

(2004).

II. AUTHORIZATION

The undersigned representatives for each party certify that they artfully authorized by the

party whom they represent to enter into the terms and conditions of this Consent Order and to

legally bind them to it.

111.. STATEMENT OF FACTS

A. Parties

1. On May 18, 2007, a Complaint was filed on behalf of the People of the State of

Illinois by Lisa Madigan, Attorney General of the State of Illinois, on her own motion and upon

the request of the Illinois EPA, pursuant to Section 42(d) and (e) of the Act, 415 ILCS 5/42(d)

and (e)(2004), against the Defendant.

2
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The Illinois EPA is an administrative agency Of the State of Illinois, created
9

pursuant to Section 4 of the Act, 415 ILCS 5/4(2004).
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At all times relevant to the Complaint, Defendant was and is an Illinois

corporation in good standing that is authorized to transact business in the State of Illinois.

B . Site Description

At all does relevant to the Complaint, Defendant owned and operated a waste water

treatment plant ("WWTP"), which services 183 homes in :lie Northern Hills subdivision of

Freeport, Illinois, and is located at 1438 West Fairview Road, Freeport, Stephenson County,

Illinois. (the"Facility"). The Defendant's corporate address is 6110 Abingdon Drive, Rockford,

Illinois.

c . Allegations of Non-Compliance

Plaintiff contends that theDefendant has violated the following provisions of the Act and

Illinois Pollution Control Board ("Board") Water Pollution Regulations:

Count I: .Water Pollution, Violations of Section 12(a) of the

Act, 41.5 ILCS 5/12(a)(2004);

Count II: Water Quality violations, violations of Section 12(a) of the
Act, 415 ILCS 5/12(a)(2004) and Sections 302.203, 304.105,
and 304.106 of the Board's Water Pollution Regulations, 35 III.
Adm. Code 302.203, 304.105, 3J1d 304.106, .

Count III: Creating a Water Pollution Hazard, a violation of Section 12(d)
of the Act, 415 ILCS 5/12(d)(2004); .

Count IV: Permit Violations, violations of Section l2(t)'of the Act, 415
ILCS 5/12(D(2004) and Section 309.102(a) of the Board's
Water Pollution Regulations, 35 Ill. Adm. Code 309. l 02(a),

2.

3.
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D. Admission of Violations

The Defendant represents that it has entered into this Consent Order for the purpose of

settling and compromising disputed claims without having to incur the expense of contested

litigation. By entering into this Consent Order and complying with its terms, the Defendant does

not affirmatively admit the allegations of violation within the Complaint and referenced within

Section HI.C herein, and this Consent Order shall not be interpreted as including such admission.

E. Compliance Activities to Date

Defendant hb.s taken the following actions :it the Facility:

1. Installed an alarm system to provide notice of equipment failures and any
deviations in flow;

Established an inventory of replacement parts and a replacement clarifier
drive unit on site;

3. Conducts quarterly inspections .of the clarifier drive unit; and

Completed a Phase I Engineering Feasibility Study.

Iv. APPLICABILITY

A. This Consent Order shall apply to and be b'mding upon the Plaintiff and the Defendant,

and any officer, director, agent, or employee of the Defendant, as well as any successors or

assigns of the Defendant. The Defendant waives as a defense' to any enforcement action taken

pursuant to this Consent Order the failure of any of its officers, directors, agents, employees or

successors or assigns to take such action as shall be required to comply with thcprovisions of

this Consent Order.

B . 1 No change in ownership, corporate status or operator of the facility shall in anyway alter

2.

4.
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the responsibilities of the Defendantunder this Consent Order. In the event of any conveyance of

title, easement or other interest in the facility, the Defendant shall continue to be boundby and

remain liable for performance of all obligations under this Consent Order. In appropriate

circumstances, however, the Defendant and a proposed purchaser or operator of the facility may

. jointly request, and the Pladndfi in its discretion, may consider modification of this Consent

Order to obligate the proposed purchaser or operator to carry out future requirements of this

Consent Order in place of, or in addition to, the Defendant.

c. In the event that the Defendant proposes to sell or transfer any real property or operations

subject to this Consent Order, the Defendant shall notify the Plaintiff 30 days prior to the

conveyance of title, ownership or otherinterest, including a leasehold interest in the facility or a

portion thereof. The Defendant shall make the prospective purchaser or successor's compliance

with this Consent Order a condition of any such sale or transfer and shall provide a copy of this

Consent Order to any such successor in interest, This provision does not relieve the Defendant

from compliance with any regulatory requirement regarding notice and transfer of applicable

facility permits.

D. The Defendant shall notify each contractor to be retained to perform work required in this

Consent Order of each of the requirementsof this Consent Order relevant to the activities to be

performed by that contractor, including all relevant work schedules and reporting deadlines, and

shall provide a copy of this Consent Order to each contractor already retained no later than 30

days after the date of entry of this Consent Order. In addition, the Defendant shall provide copies

of all schedules for implementation of the provisions of this Consent Order to the prime

5
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vendor(s) supplying thecontrol technology systems and other equipment required by this
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v. COMPLIANCE WITH OTHER LAWS AND REGULATIONS

This Consent Order in no way affects the responsibilities of the Defendant to comply with
3
3
I

any other federal, state or local laws or regulations, including but not limited to the Act, and the

i

t
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iBoard Regulations, 35 Ill. Adm. Code, Subtitles A through H.

VI. VENUE

The patties agree that the venue of any action commenced in the circuit court for the

purposes of interpretation and enforcement of the terms and conditions of this Consent Order

shall be in the Circuit Courl of Stephenson County, Illinois.

Vu. SEVERABILITY

It is the intent of the Plaintiff and DefendaNt that the provisions of this Consent Order

shall be severable, and should any provision be declared by a court of competent jurisdiction to

be inconsistent with state or federal law, and therefore unenforceable, the remaining clauses shall

remain in full force and effect.

am. JUDGMENT ORDER

This Court, having jurisdiction over the parties and subject matter, the parties having

appeared, due notice having been given, the Court having considered the stipulated facts and

being advised in the premises, this Court iiniis the following relief appropriate:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

A. Penalty

6
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1. The Defendant shall pay a civil penalty of Nine Thousand Seven Hundred

1
I¥
E

Filly Dollars ($9,750.00). Payment shall be tendered at time of entry of the consent order or

before, to the Assistant Attorney General.

b. Payment' shall be made by certified check or money order, payable to the

Illinois EPA for deposit into the Environmental Protection Trust Fund ("EPTF").
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The name, case number and the Defendant's Federal Employer

Identification Number ("FEIN"), shall appear on the face of the certified check or money order.
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B. Future Compliance

1. Within 30 days of the entry of this Consent Order, Defendant shall retain an

engineer to prepare Plans, Specifications and a constructioN permit application that shall include

z

8
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Iupgrades to the Facility that address all compliance issues("WWTP Project").

Within 90 days of the entry of this Consent Order, Defendant shall submit the
i

i!
g

Plans, Specifications and a complete construction permit application for the WWTP Project to

the Illinois EPA, Division of Water Pollution Control Permit Section, for its approval. In

addition, a copy of dlis application sha11~be forwarded to the following:

3
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Charles Gunnarson
Assistant Counsel
Illinois EPA
1021 North Grand Avenue East
P.O~ Box 19276 » .
Springfield, Illinois 62794-9276
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Within 60 days of the lllinois EPA's approval and issuance of a Construction
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EPermit, Defendant shall bid and award the WWTP project for construction.
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4. Within 24 months of the Illinois EPA's issuance of a final Construction Permit,

Defendant shall complete the WWTP Project and achieve compliance with all applicable permits

and regulations ("Final Compliance Date").

5. Within 3 months of the Illinois EPA's issuance of a final Construction Permit,and

I

thereafter, once every 6 months, Defendant shall submit a Progress Report on the construction of

the WWTP Project to the Plaintiffs as described in Section VIII.H of this Order, until the Project

is completed and operational.

From the date of the entry of this ConsentOrder until the date the WWTP

Project is completed and operational, the Defendant shall employ its best efforts tO ensure the

eXisting WWTP is maintained and operated in compliance with all applicable standards, and to

produce final effluent in compliance with its NPDES Permit. Such efforts include,but may not

be limited to, continuing to maintain an inventory of replacement parts and a replacement

clarifier drive on site and conducting quarterly inspections of the clarifier drive unit.

Once the WWTP Project is complete, Defendant shall at all times operate its

upgraded wastewater treatment plant 'm accordance with the terms of its NPDES Permit.

c. Stipulated Penalties

1. If the Defendant fails to complete any activity or fails to comply with any

response of' reporting requirement by the date specified in Section VIII.B of this Consent Order,

the Defendant shall provide notice to the Plaintiff of each failure to comply with this Consent

Order. In addition, the Defendant shall pay to the Plaintiff; for payment into the EPTF, stipulated

penalties per violation for each day of violation in the amount of $100Q00 until such time that

6.
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compliance is achieved.
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Following the Plaintiffs determination that the Defendant has failed to complete s
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Fperformance of any task or other portioN of work, failed to provide a required submittal,

including any report or notification, Plaintiff may make a demand for stipulated penalties upon

Defendant for its noncompliance with this Consent Order. Failure by the Plaintiff to make this

u

demand shall not relieve the Defendant of the obligation to pay stipulated penalties.

All penalties owed the Plaintiff under this section of this ConsentOrder that have

not been paid shall be payable within think (30) days of the date the Defendant knows or should

have known of its noncompliance with any provision of this Consent Order.

All stipulated penalties shall be paid by certified check or money order,
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ipayable to the Illinois EPA for deposit into the EPTF and shall be sent by inst class mail and

delivered to:

Illinois Environmental Protection Agency
Fiscal Services
1021 North Grand Avenue East
P.O. BoX 19276 ,
Springfield, Illinois 62794-9276

I
I
I
I
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The name and number of the case and the Defendant's FEIN shall appear

on the face of the check. A copy of the certified check or money order shall be sent to: i
I

Paula Becker Wheeler
Assistant Attorney General
Environmental Bureau
69 w. Washington St., Suite 1800
Chicago, Illinois 60602
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5. The stipulated penalties shall be enforceable by the Plaintiff and shall be in

!

3S
l1Is
i
g

i
I
I
1
I
I

addition to, and shall not preclude the use of, any other remedies or sanctions arising from the

failure to comply with this Consent Order.

i

:
1
2

9
1
I.D. Interest on Penalties
!
t

Pursuant to Section 42(g) of the Act, 415 ILCS 5/42(g), interest shall accrue on

any penalty amount owed by the Defendant not paid within the time prescribed herein, at the
8
1

maximum rate allowable under Section 1003(a) of the Illinois Income Tax Act, 35 ILCS 8
I

5/1003(a)(2004).

Interest on unpaid penalties shall begin to accrue from the date such are due and

Continue to accrue to the date full payment is received by the Illinois EPA.

3. Where partial payment is made on any penalty amount that is due, such partial

payment shall be first applied to any interest on unpaid penalties then owing.

All interest on penalties owed the Plaintiff shall be paid by certified check, money

order or electronic funds transfer payable to the Illinois EPA for deposit in the EPTF and shall be

submitted by first class mail and delivered to:
l

Illinois Environmental Protection Agency
'Fiscal Services
1021 North Grand Avenue East
p.o. Box 19276
Springfield, Illinois 62794-9276

5. The name, case number, and the Defendant's FEIN shall appear au the face of the

certified check or money order, A copy of the certified check or money order shall be sent to:

44.

2.
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Paula Becker Wheeler
Assistant Attorney General
EnvironmeNtal Bureau
69.W. Washington St., Suite 1800
Chicago, Illinois 60602

E. Future Use

Notwithstanding any other language in this Consent Order to the contrary, and in

consideration of the mutual promises and conditions contained in this Consent Order, including

the Release from Liability contained in Section VIILK, below, Defendant hereby agrees that this

Consent Order may be used against the Defendant in any subsequent enforcement action or

PerMit proceeding as proof of a past adjudication of violation of the Act and the Board

Regulations promulgated thereunder for all vibrations alleged in the Complaint in this matter, for

purposes of Section 39(a) and (i) and/or 42(h) of the Act, .415 ILCS 5/39(a) and (i) and/or

5/42(h), Further, Defendant agrees to waive, in any Subsequent enforcement action, any rightto

contest whether these alleged violations were adjudicated.

F . Force Majeure

1. For the purposes of this Consent Order,force majeure is an event arising solely

beyond the control of the Defendant, which prevents the timely performance of any of the

requirements of this Consent Order. For purposes of this Consent orderforce majeure shall

include, but is not limited to, events such as floods, fires, tornadoes, other natural disasters, and

labor disputes beyond the reasonable control of the Defendant.

2. When, in the opinion Of the Defendant, force Majeure event occurs which causes

or may cause a delay in the performance of any of the requirements of this Consent Order, the

I
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Defendant shall orally notify the Plaintiff within forty-eight (48) hours of the occurrence.

!
3
4
3
8
II

Written notice shall be given to the Plaintiff as soon as practicable, but no later than ten (10)
i
l
i

3
a
I
I

calendar days after the claimed occurrence.

3. Failure by the Defendant to comply with the notice requirements of the preceding

paragraph shall render this Section VIII,F voidable by the Plaintiff as to the specific event for-

which the Defendant has failed to comply with the notice requirement. If voided, this section

shall be of no effect as to the particular event involved.

Within ten (10) calendar days of receipt of the written force majeure notice

required under Section VIII.F.2, the Plaintiff shall respond to the Defendant in writing regarding

the Defendant's claim of a delay or impediment to performance. If the Plaintiff agrees that the

delay or impediment to performance has been or will be caused by circumstances beyond the

control of the Defendant, including any eNtity controlled by the Defendant, 8ndthatth€

Defendant could not have prevented the delay by the exercise of due diligence, the parties shall

stipulate to an extension of the required deadline(s) for all requirement(s) affected by the delay,

by a period equivalent to the delay actually caused by such circumstances. Such stipulation may

be filed as a modification to this Consent Order pursuant to the modification procedures

established in this Consent Order. The Defendant shall not be liable for stipulated penalties for

the period of anysuch stipulated extension.

If the Pla'mtiff does not accept the Defendant's claim of force majeure event, the

Defendant may submit the matter to this Court within twenty (20) calendar days of receipt of

Plaintiffs determination for resolution to avoid payment of stipulated penalties, by filing a

12
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petition for determination of the issue. Once the Defendant has submitted such a petition to the

Court, the Plaintiff shall have twenty (20) calendar days to file its response tO said petition, The

burden of proof of establishing that a force majeure event prevented the timely performance shall

be upon theDefendant. If this Court determines that the delay or impediment to performance has

been or will be caused by circumstances solely beyond the control of the Defendant, including

any entity controlled by the Defendant, and that the Defendant could not have prevented the

delay by the exercise of due diligence, the Defendant shall be excused as to that event (including

any imposition of stipulated penalties), for all requirements affected by the delay, for a period of

time equivalent to the delay or such other period as may be determined by this Court.

6. An increase in costs associated with implementing any requirement of this

Consent Order shall not, by itself; excuse the Defendant under the provisions of this Section

VIILF of this Consent Order from a failure to comply with such a requirement.

Dispute Resolution

1. UNless otherwise provided for in this Consent Order, the dispute resolution

procedures provided by this section shall be the only process available to resolve all disputes

arising under this Consent Order, including but not limited to the Illinois EPA's approval,

comment on, or denial of any report, plan or remediation objective, or the Illinois EPA's decision

regarding appropriate or necessary response activity. The following are expressly not subject to

the dispute resolution procedures provided by this section: disputes regarding force majeure,

which has separate procedures as contained inSection VIII.G above; where the Defendant has

violated any payment or compliance deadline within this Consent Order, for which the Plaintiff

13
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may elect to file a petition for adjudication of contempt or nlle to show cause; and, disputes

regarding a substantial danger to the environment or to the public health of persons or to the

31
3
1

welfare of persons.

2. The dispute resolution procedure shall be invoked upon the written notice by one

5
\

*
i

of the parties to .this COnsent Order to another describing the nature of the dispute and the

initiating pally's position with regard to such dispute. The party receiving such notice shall

acknowledge receipt of due notice; therealler the parties shall schedule a meeting to discuss the

dispute. informally not later than fourteen (14) days firm the receipt of such notice.

3. Disputes submitted to dispute resolution shall, in the first instance,be the subject

3

i
1
!
II
8

.of informal negotiations between the parties. Such period of informal negotiations shall be fara

period of thirty (30)cdendar days from the date of the Hrstmeeting between representatives of
i
4
3

the Plaintiff and the Defendant, unless the parties' representatives agree, in welting, Tb shorten or
3

1
=.

1

extend this penlod. I
1

x
I

4. In the event that the parties are unable to reach agreement aWing the informal

negotiation period, the Plaintiff shall provide the Defendant with a written summary of its

position regarding the dispute. The position advanced by the Plaintiff shall be considered

binding unless, within twenty (20) calendar days of the Defendant's receipt of the written

summary of the Plaintiffs position, the Defendant files a petition with this Court seeking judicial

resolution of the dispute. The Plaintiff shall respond to the petition by filing the administrative

record of the dispute and any argument responsive to the petition within twenty (20) calendar

days of service oflDefendant's petition. The administrative record of the dispute shall include

14
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the witten notice ofthe dispme,any responsive submittals, the Plaintiffs written summary of its

8
i

z
1

1

1
1

21I
Iposition, the Defenda.nt's petition before the court and thePlaintiff' s response to the petition.

5. The invocation of dispute resolution, in and of itself, shall not excuse compliance

with any requirement, obligation or deadline contained herein, and stipulated penalties may be

assessed for failure or noncompliance during the period of dispute resolution.

This Court shall make its decision based on the administrative recordandshall not

draw any inferences nor establish any presumptions adverse to any party as a result of invocation

of this section or the parties' inability to reach agreement with respect Te the disputed issue. The

Plaintiffs position shall .be affirmed unless, based upon the administrative record, it is against

the manifest weight of the evidence.

7. As part of the resolutioN of any dispute, the parties, by agreement, or by order of

this Court,may,in appropriate circumstances, extend or modify the schedule for completion of

work under this Consent Order to account for the delay in the work that occurred as a result of

dispute resolution.

H. Correspondence, Reports and Other Documents

Any and all correspondence, reports and any other documents required under this Consent

Order,except for payments pursuant to Sections VIII.A. and C. of this Consent Order shall be

submitted as follows:

As to the Plaintiff

Paula Becker Wheeler
Assistant Attorney General
Environmental Bureau
69 W. Washington St., Suite 1800

15
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I'll II

Chicago, Illinois 60602

Charles Gunnarson
Assistant CouNsel
Illinois EPA
1021 North Grand Avenue East
P.O. Box 19276
Springfield, Illinois 62794~9276

Nancy Sisson
Field Operations Section
Illinois EPA
4302 n. Main
Rockford, IL 61103

As to the Defendant

Lisa Crossest
2335Sanders Road
Northbrook, Illinois 60062-6196

Paul Bu1Tis
2335 Sanders Road
Northbrook, Illinois 60062-6196

Madonna F. McGrath
Baker & Daniels LLP .
3.00 n. Meridian St., Suite 2700
Indianapolis, IN 46204

I. Right of Entry

In addition to any other authority, the Illinois EPA, its employees and representatives, and

the Attorney General, her employees and representatives, shall have the right of entry into anal

upon the Defendant's facility which is the subject of this Consent Order, at allreasonable times

for the purposes of carrying out inspections. In conducting such inspections, the Illinois EPA, its

employees and representatives, and the Attorney General, her employees and representatives,

16
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may take photographs, samples, and collect information, as they deem necessary.

J. Cease Ami Desist

The Defendant shall cease and desist from future violations of the Act and Board

Regulations that were the subject matter of the Complaint as outlined in Section III.C. of this

Consent Order.

K Release from Liability

In consideration of the Defendant's payment of a $9,750 penalty and any specified costs

and accrued interest, completion of all activities required hereunder, and its commitment to

Cease and Desist as contained 'm Section VHI.J above, the Plaintiff releases, waives and

.discharges the Defendant from any further liability or penalties for violations of the Act and

Board Regulations dlat were the subject matter of the Complaint herein. The release set forth

above does not extend to any matters other than those expressly specified in Plaintiti' s

Complaint filed on May 18, 2007. The Plaintiff reserves, and this Consent Order is without

prejudice to, all rights of the State of Illinois against the Defendant with respect to all other

matters, including but not limited to, the following:

a. criminal liability;

liability for future violation of state, federal, local, and common laws and/or

regulations,

liability for natural resources damage arising out of the alleged violations; and

liability or claims based on the Defenda.nt's failure to satisfy the requirements of

this Consent Order.

b.

d.

c.
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Nothing in this Consent Order is intended as a waiver, discharge, release, or covenant not

to sue for any claim or cause of" action, administrative. or judicial, civil or criminal, past or future,

in law or in equity, which the State of Illinois or the Illinois EPA may have against any person, as

defined by Section 3.315 of the Act, 415 ILCS 5/3.315(2004),or entity other than the Defendant.

L. Retention of Jurisdiction

This Court shall retain jurisdiction of this matter for the purposes of interpreting and

enforcing the terms and conditions of this Consent Order.

M. Modification of Consent Order

The parties may,by mutual written consent, extend any compliance dates or modify the

terms of this Consent Order without leave of court. A request far any modification shall be made

in writing and submitted to the contact persons identified in Section VIII.H. Any such request

shall be made by separate document, and shall not be submitted within any other report or

submi&a1 required by this Consent Order. Any such agreed modification shall be in writing,

signed by authorized representatives of each party, filed with the court and incorporated into this

Consent Order by reference.

n. Enforcement of Consent Order

1. Upon the entry of this Consent Order, any party hereto", upon motion, may

reinstate these proceedings for the purpose of enforcing the terms and conditions bf this Consent

Order. This Consent Order is a binding and enforceable order of this Court and may be enforced

as such through any and all available means.

2. Defendant agrees that notice of any subsequent proceeding to enforce this Consent

18



~Order may be made by mail and waives any requirement of service of process.

0. Execution of Document

This Order shall become effective only when executed by all parties and the Court. This

Order may be executed by the parties in one or more counterparts, all of which taken together,

shall constitute one and the same instrument.

(THE REST OF TI-IIS PAGE IS LEFT INTENTIONALLY BLANK)
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WHEREFORE, the parties; by their representatives, enter into this Consent Order and

submit it to this Coui*t that it may be approved and entered.

AGREED :

FOR THE PLAINTIFF:

PEOPLE OF THE STATE OF ILLINOIS
ex rel . LISA MADIGAN,
Attorney General of the
State of Illinois .

s

BY:

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

1
' W.

ROBERT 'A. MESSINA
ChiefLega1 CouNsel

BY; 4

MATTHEW J. DUNN, Chief
EnvironmentalEnforcement/
Asbestpélitigadon Division 9

/ . f

cAzFf?ZI'I
Environment Bureau
Assista11t.Attomey General

Q 14»l@7DATE: DATE : 5/nal 07

FOR THE DEFENDANT:

NORTHERN HILLS WATER and SEWER
COMPANY. .

ENTERED :

BY:
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FOR THE PLAINTIFF: I

I

t
I .

PEOPLE OF THE STATE O F  I l l i n o i s
ex rel. LISA MADIGAN,
Attorney General of the
State of Illinois

i

1
1
1
3

MATIHEW I. DUNN, Chief
Environmental Enforcement/
Asbestos Litigation Division

1LL1no1s ENVIRONMENTAL
PROTECTION AGENCY

BY: BY:
ROSEMARIE CAZEAU, Chief
Environmental Bureau
Assistant Attorney General

ROBERT A MESSINA
Chief Legal Counsel

DATE: DATE:
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I3FOR THE DEFENDANT:

COMP
NORTHERN HILLS WATER and SEWER

8y : w u I ) / / / 4 , / w /

DATE:
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STATE OF ILLINOIS

ILLINOIS C0MMERCE COMMISSION

Galena Territory Utilities, Inc.

Petition for Issuance of Permanent
and Temporary Certificates of Public
Convenience and Necessity to
Provide Sanitary Sewer Collection
Disposal and Service to a Parcel in
Unincorporated Jo-Daviess County,
Illinois Pursuant to Section 8-406 of
the Illinois Public Utilities Act; and
for approval of a related contract.

05-0452

ORDER

By the Commission:

I . Procedural History

On July 22, 2005 Galena Territory Utilities, Inc. ("Petitioner" or "GTU") filed with
the Illinois Commerce Commission ("Commission"), a verified petition for a Certificate of
Public Convenience and Necessity pursuant to Section 8-406 of the Public Utilities Act
("Act"), to provide sanitary sewer service to a certain parcel in Jo-Daviess County,
Illinois. Galena Territory Utilities currently provides water and sanitary sewer public
utility service to approximately 2,058 water and 730 sewer customers in unincorporated
Jo-Daviess County, Illinois, commonly known as the Galena Territory. Galena Territory
Utilities is a public utility within the meaning of Section 5/3-105 of the Act, and is a
wholly-owned subsidiary of Utilities, inc., which directly or through operating
subsidiaries, provides water and wastewater services to more than 280,000 customers
in 17 states, including approximately 17,400 customers in illinois.

Petitioner has been requested to provide sanitary sewer service to an existing
condominium development known as Longhollow Point in an area of unincorporated Jo-
Daviess County, Illinois, which is contiguous to and in the vicinity of the existing
certificated area of Galena Territory Utilities. The proposed service area consists of
approximately 2.95 acres and will contain no more than 71 condominium units. The
Petition requests a permanent certificate of service authority from the Commission
authorizing Petitioner to serve the parcel, under the standard rates, rules and
regulations that Galena Territory Utilities, Inc. has in effect. A temporary certificate of
service authority was issued to the Petitioner by the Commission on September 14,
2005. There are no municipalities whose corporate boundaries lie within one and one-
half miles of the property.

before
On August 15, 2005 and December 7, 2005, pre-hearing conferences were held
a duly authorized Administrative Law Judge ("ALJ") of the Commission at.its



05-0452

offices in Springfield, Illinois. On April 17, 2006, an evidentiary hearing was held, and
appearances were entered on behalf of GTU and Commission Staff ("Staff"). GTU
presented the testimony of Steven Dif el, Regulatory Accountant for Petitioner. Staff
presented the testimony of Thomas Smith, Economic Analyst for the Commission, and
Michael McNally, Financial Analyst for the Commission. At the conclusion of the
hearing, the record was marked "Heard and Taken." A Proposed Order was sewed
upon theparties. Staff did not take exception to any of the substantive.findings within
the Proposed Order and proposed some additional language to clarify the Commission's
findings and the factual basis for the findings. GTU indicated it had no objection to
Staff's additional clarifying language, and that the Company had agreed with Staff not to
oppose the adoption of the Proposed Order. Although GTU disagreed with the legal
arguments advanced by Staff in support of the penalty finding, GTU had determined any
further effort required to sustain its position would not be worthwhile.

ll. Applicable Statutory Authority

Section 8-406(b) of the Act provides, in relevant part:

No public ut i l i ty shall begin the construct ion of  any plant,
equipment, property or facility which is not in substitution of any
existing plant, equipment, property or facility or any extension or
alteration thereof or in addition thereto, unless and until it shall have
obtained from the Commission a certificate that public convenience
and necessity require such construction. Whenever after a hearing
the Commission determines that any new construction or the
transaction of any business by a public utility will promote the public
convenience and is necessary thereto, it shall have the power to
issue certif icates of public convenience and necessity. The
Commission shall determine that proposed construction will
promote the public convenience and necessity only if the utility
demonstrates: (1) that the proposed construction is necessary to
provide adequate, reliable, and efficient service to its customers
and is the least-cost means of satisfying the service needs of its
customers, (2) that the utility is capable of efficiently managing and
supervising the construction process and has taken sufficient action
to ensure adequate and efficient construction and supervision
thereof, and (3) that the utility is capable of financing the proposed
construction without significant adverse financial consequences for
the utility or its customers.

In addition to issues surrounding the issuance of the requested certificate, Staff has
also requested that a penalty be imposed upon GTU for providing service to an area
prior to obtaining a certificate to serve that area. The relevant statutory provisions
regarding this issue are as follows:

Section 5-202 provides that:

2
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Any public utility, any corporation other than a public utility, or any
person acting as a public utility, that violates or fails to comply with
any provisions of this Act or that fails to obey, observe, or comply
with any order, decision, rule, regulation, direction, or requirement,
or any part or provision thereof, of the Commission, made or
issued under authority of this Act, in a case in which a penalty is
not otherwise provided for in this Act, shall be subject to a civil
penalty imposed in the manner provided in Section 4-203. A small
public utility, as defined in subsection (b) of Section 4-502 of this
Act, is subject to a civil penalty of not less than $500 nor more
than $2,000 for each and every offense .. _ _

... In case of a continuing violation, each day's continuance
thereof shall be a separate and distinct of fense, provided,
however, that the cumulative penalty for any continuing violation
shall not exceed $500,000, except in the case of a small utility, as
defined in subsection (b) of Section 4-502 of this Act, in which
case the cumulative penalty for any continuing violation shall not
exceed $35,000....

No penalties shall accrue under this provision until 15 days after
the mailing. of a notice to such party or parties that they are in
violation of or have failed to comply with the Act or order, decision,
rule, regulation, direction, or requirement of the Commission or any
part or provision thereof, except that this notice provision shall not
apply when the violation was intentional.

Section 4-203 provides that:

All civil penalties established under this Act shall be assessed and
collected by the Commission. Except for the penalties Provided
under Section 2-202, civil penalties may be assessed only after
notice and opportunity to be heard. In determining the amount of
the penalty, the Commission shall consider the appropriateness of
the penalty to the size of the business of the public utility , .. the
gravity of the violation, and such other mitigating or aggravating
factors as the Commission may find to exist, and the good faith of
the public utility _ .. in attempting to achieve compliance after
notification of the violation

III. Uncontested Issues

A. Certificate of public Convenience and Necessity

Galena Territory Utilities' verified Petition states that sewer service within the
proposed service area had previously been provided by the Longhoilow Point Owners

3
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Association, Inc. (the "Association" or "LPOA"), which represents the property owners of
the condominiums and is exempt from Commission regulation as a mutual association.
The waste water generated within the proposed service area had been collected by the
Association and had been sent to offsite holding tanks. From these holding tanks, the
waste water flow was then taken via sludge hauling trucks for disposal at a treatment
plant. Over the years, the holding tanks had greatly deteriorated, and the Illinois
Environmental Protection Agency had indicated this operation should be discontinued
and the holding tanks should be removed as soon as possible. As a result, the
Association had determined the best interests of its members would be served by
undertaking to construct the necessary facilities to interconnect with Galena Territory
Utilities' existing sewer utility system.

Staff analyzed GTU's proposal in conjunction with the requirements of 8-406(b)
of the Act. Staff noted that no other utility was certificated to serve the proposed area,
and that Staff was aware of no other sewer utilities that have interest or capacity to
serve the proposed area. Staff analyzed the construction of the sewer system facilities
and opined that GTU had properly and adequately managed the construction. It was
the opinion of Staff witnesses that there was a demonstrated need for sewer service in
the area, and that GTU could provide that service on a least cost basis. Staff witness
Mcnally testified that GTU is capable of financing the proposed construction without
significant adverse financial consequences for the utility or its customers, whether or not
the Commission adopts Staffs proposal to require GTU to refund a portion of the sewer
construction costs. Staff therefore recommended that the Commission grant GTU's
request for a Certificate of Public Convenience and Necessity.

B. Rules and Regulations and Conditions of Service

Staff recommended that the Company be directed to update its sewer and water
rules consistent with Staff Exhibit 1.2, Rules, Regulations and Conditions of Service for
Sewer Operations, and Staff Exhibit 1.3, Rules, Regulations and Conditions of Service
for Water Operations. The Petitioner accepted Staffs recommendation on this matter.

IV. Contested Issues

A. Refund of Sewer Construction Costs

Staff Position:

Staff proposes that GTU immediately refund one and one-half times the annual
(or 18 months of revenue) to the LPOA. (Staff Ex. 1.0, p. 13) Staff also.recommends
that GTU be required to use the guidelines as contained in ICC Staff Exhibit 1.2 for
purposes of making refunds to LPOA over the first ten years following the issuance of a
certificate in this Docket. (ld., at 14)

Staff notes that there are basically no codified sewer rules. However, Staff is of
the opinion that in the recent past the Commission has used water rules as a guideline
for the regulation of sewer utilities. (ld., at 8) As a result, some sewer utilities have
rules that require investment by those utilities in contributed plant.

4
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The rationale for the refund, which results in investment in plant by a utility, is
identifiable in basic ratemaking theory, under which utilities invest in assets to serve
customers, operate and maintain those assets, pay taxes, and accumulate funds
through the depreciation of assets in order that assets can be replaced when they are
worn out. (ld., at 9) Rates are then established to provide for the recovery of the
aforementioned costs, including a return on investment, from customers who are
receiving service. if a utility has no investment, the basic tenets of rate raking become
open to question. Specifically, if there is no investment, then there is no opportunity to
earn a return, no incentive to operate efficiently, and no assets to depreciate so that
funds might be accumulated for future replacement. In the instant docket, absent the
refunds advocated by Staff, the Company will have invested no funds in the plant at
issue. (ld., at 11)

Since no rules have been promulgated for the expansion of sewer plant, Staff
believes that the generic sewer rules developed from the Standards of Service for
Water Companies (83 III. Adm. Code Part 600) and particularly Service to New
Customers (83 Lil. Adm. Code 600.370) should be used as a guideline for sewer plant
expansions. (Staff  Ex. 1, p. 9) Water and sewer systems are similar and it is
reasonable to apply the same rules to the two systems. in Docket No. 00-0194, the
Commission stated that it has .. no difficulty interpreting Section 600.370(a) as also
pertaining to sewer supply plant ... (Order, p. 6, April 25, 2001) (ld., at 10) The
Commission's decision in this regard was challenged and was affirmed by the Third
Appellate Court. (See 331 Lil. App. ad 1030, 772 N.E.2d 390 (2002))

GTU Position:

GTU takes exception to Staffs position that GTU should refund to LPOA an
amount equal to 18 months revenue from operations, or $24,927, in exchange for the
contribution of the constructed lift station and sewer main to GTU. GTU is of the opinion
that to require this contribution would have the effect of increasing the total costs of
providing service, because customers will bear the additional cost of the return, interest
and taxes associated with the incremental plant investment. GTU further opines that to
implement Staffs proposal would fail to promote the public convenience, as required in
Section 8-406(b), as the lift station and main only serve one customer.

GTU also is of the opinion that this proposal to apply the water main extension
rule to the contribution of sewer facilities is unnecessary to promote the objectives
behind the Commission's water rule. GTU believes the main purpose of this water rule
is to protect the utility and its customers from paying for substantial investments in new
facilities that might not achieve expectations. This risk is not present in this situation, as
the risk had already been avoided when LPOA constructed and paid for the mains
necessary to connect to GTU's system, and proposed to contribute the facilities at no
cost. GTU also believes that the 10-year refund requirement used in the water rules is
not needed in this case. GTU notes that the possibility of any sale of the contributed
plant is extremely remote, as the nearest municipal facility is over 9 miles away. GTU
further notes that these contributed plant facilities constitute a relatively small portion of
GTU's total investment in utility plant, and GTU believes that imposition of this

5

Ill II Ill!



05-0452

contribution rule is unnecessary to achieve the goal of having the utility provide efficient
utility service.

GTU further notes that according to the testimony, the requested refund would
amount to about 40% of GTU's annual sewer income being paid to a single customer.
As GTU notes that no utility can be compelled to provide service to customers outside
of its certificated area, to impose this large cost on GTU would strongly discourage any
utility from entertaining future requests by isolated customers who need utility service.

B. Assessment of a Penalty for Providing Service Prior to Certification

Staff Position:

Staff is of the position that GTU was providing service to LPOA prior to its
receiving a temporary certificate by the Interim Order in this Docket. (Staff Ex. 1.0, pp,
3-4) Yet,it did not request a Certificate until it filed the Petition in the instant docket on
July 22, 2005. On August 8, 2005, Galena was notified in a letter from Staff counsel,
Viadan Milosevic that it had been brought to Staff's attention that Galena may have
been operating as a public utility for approximately t8 months without a Certificate from
the Commission. (See staff Ex. 1.1) The letter also informed Galena that it may be
subject to penalties for violating the PUA. At the status hearing on August 15, 2005,
Staff made a statement into the record in which it articulated its concern about GTU
serving the proposed area since May of 2004 without a Certificate and recommending
that the Commission grant a Temporary Certificate. (See Tr., at 7-8) GTU received a
Temporary Certificate on September 14, 2005 authorizing it to provide service in the
proposed service area.

Staff recommends that the Commission impose a $1,000 penalty on GTU,
pursuant to its authority under Section 5-202 and 4-203 of the PUA, for operating within
the proposed service area prior to receiving a certificate of public convenience. (220
ILCS 5/5-202 and 4-203) Said operation without a certificate of public convenience and
necessity was in contravention of Section 8-406 of the PUA which prohibits utilities from
beginning construction of facilities without having obtained a certificate from the
Commission. (See 220 ILCS 5/8~406(b))

In making its recommendation Staff has taken into consideration the
requirements of Sections 5-202 and 4-203. The notice required by Section 5-202 was
provided by the letter from Staff Counsel mailed on August 8, 2005. The fifteen days
during which no penalty could accrue ran from August 8 through August 23. This left
the 20 days from August 24 until the Temporary Certificate was issued on September
14, 2005 for the penalty to accrue.

Section 4-502 of the Act defines a small public utility as one that "regularly
provides service to fewer than 7,500 customers." Galena currently has 2,058 water
customers and 730 sewer customers, bringing it within the penalty limitations for a small
utility. (Staff Ex. 1.0, p. 171
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Section 4-203 of the Act provides 4 factors for the Commission to consider when
assessing a penalty: 1) the size of the business of the public utility, 2) the gravity of the
violation, 3) other mitigating or aggravating factors, and 4) the good faith demonstrated
in attempting to achieve compliance after notification of the violation. As discussed
above, Galena is a small utility. However, GTU is the subsidiary of Utilities Inc., which
is not a. small utility as defined by Section 4-502 of the PUA. Utilities inc. has 24
subsidiaries similar to Galena in Illinois, with 17,400 customers in the state. (Staff Ex.
1.0, p, 18) Utilities Inc. should be aware of the requirements of the Illinois Public
Utilities Act in regard to Certificates of Public Convenience and Necessity as it has
applied for and received Certificates from the Commission in the past. GTU should be
expected to adhere to the requirements of the Act.

The fact that the Petitioner acknowledged its failure and brought its failure to the
attention of the Commission should be considered as a mitigating factor. (Staff Ex. 1.0,
p, 18) The fact that GTU received a Temporary Certificate within 37 days of receiving
the notice of violation is a demonstration of good faith. (staff Ex. 1.0, p, 18-191 Finally,
the continuing nature of the violation of Section 5-202 should be considered. However,
Staff recommends that because of the foregoing mitigating factors it would not be
appropriate to fine the Petitioner on a daily basis. (ld.)

GTU errs in its reliance on Docket No. 02-0008 for the proposition that "neither
the Commission nor Staff considered the utility's provision of service prior to certification
to be a violation of the Act" (Galena IB, p. 8). The application for a certif icate of
convenience and necessity which formed the basis for Docket No. 02-0008 was filed
pursuant to a Settlement Agreement entered in Docket No. 00-0679. (See Commission
Order, p. 2, Docket No. 02-0008 (May 22, 2002)) The Procedural History in the Order
states, "The Company and Staff agreed that in light of the expedited schedule and the
fact that the Company is serving the two customers in the requested certificated area,
the issuance of a temporary Certificate is unnecessary." (ld., at 1) This discussion of
the procedural status of the docket is not the equivalent of a Staff position or a
Commission finding in a contested matter.

In order to understand the procedural history of Docket No. 02~0008, one may
review the procedural history of Docket No. 00-0679. In that docket, the City of
Columbia ("City") filed a complaint alleging that Illinois American Water Company
("lAWs") was providing water service outside its certif icated area. The parties
stipulated to the facts that IAWC was proving water service to two residences which
were outside of its certificated area and that the sen/ice connections for the two
residences were within IAWC's service area. The City argued that the point of usage
rather than the point of connection was determinative of whether IAWC needed a
certificate to serve the two residences. lAWs argued that the fact that the point of
connection and metering point were within its certificated areas was determinative of
whether lAWs need a certificate to provide service. The parties ultimately resolved
their controversy by a Settlement Agreement which required IAWC to request a
certificate of public convenience and necessity. There is no Commission Order ruling
on the issue as the Order entered reflects the Settlement Agreement Of the parties. it is
notable though that prior to the settlement by the parties, the Administrative Law Judge
("ALJ") had issued a Proposed Order (September 6, 2000), dismissing IAWC's

7
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arguments and concluding that IAWC had violated Section 8-406(b) of the Public
Utilities Act ("PUA") (220 ILCS 5/8-406(b)) by providing water service to residences
outside its certificated area. Staff notes that the Settlement Agreement, Briefs on
Exception and Reply Briefs on Exception were not filed and at the time the Commission
issued a Final Order, the issue was not contested. The Settlement Agreement reflects
the same position as adopted by the ALJ in the Proposed Order. The reasoning set
forth in the Proposed Order is instructive and should be applied to this docket. Staff is
not aware of any other final Commission order that directly addresses the issue.

GTU also argues that the Commission has permitted utilities to provide service
from a point within the existing service areas without requiring a certificate for the areas
benefiting from the service. The cases relied upon by Galena are inapposite to the
issues before the Commission in this proceeding.

In VWII County Water Company, Docket No. 87-0353 (Dec. 22, 1987) Will
County's request for a certificate of public convenience and necessity was denied and
the Commission ordered Will County to provide water service on a wholesale basis and
to file appropriate rate tariffs with the Commission. At issue in that docket were both the
willingness or obligation of various entities to own the distribution lines and compliance
with a municipal ordinance. The resolution crafted by the Commission provided water
service as needed without running afoul of the municipal ordinance. Those facts are not
similar to the facts in the instant docket and no question has been raised as to legal
impediments or provision of service on a wholesale basis in this docket.

Similarly in Illinois American Water Company, Docket No. 96-0494 (June 11,
1997) the Petitioner requested Commission approval of a wholesale contract. Contrary
to the Company's argument, GTU's provision of service to LPOA is clearly
distinguishable from wholesale service as was provided in those dockets.

Finally, the Petitioner argued that it would be unfair to penalize the Company
based upon notice provided by a Commission employee rather than "having the notice
considered as an agenda item at a public meeting of the Commission." (Galena lB, p,
9) No legal authority is provided for this argument. Section 5-202 of the PUA does not
state that the Commission must consider the notice at a public meeting. (220 ILCS 5/5-
202) It simply provides for the mailing of 'a notice'. GTU does not deny that it received
a notice but seeks to impose a greater burden on the Commission than is required by
statute. Given the purpose of the notice - notification of an entity that it is in violation of
a rule, order, decision, or requirement of the Commission - time is of the essence in
serving the notice so that the entity may bring itself into compliance immediately. The
notice, after all, is not the equivalent of a finding that an entity is in violation, it simply
provides the entity an opportunity to cure its violation before penalties may be
assessed. in this case, although GTU was notified that it may be in violation of Section
8-406, GTU did not bring itself into compliance within the 15 days provided by statute.

No public utility may serve customers outside of its certificated area without
having first received a certificate of public convenience and necessity from the
Commission. None of GTU's arguments have demonstrated that it was not a public
utility providing utility service from May of 2004 until September 14, 2005, during which
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time it provided sewer service to LPOA without a certificate of public convenience and
necessity. GTU was notified August 8, 2005 that it may be in violation of the Act and
that it may be subject to penalties under Sections 54202 and 4-203 of the Act. GTU
failed to bring itself into compliance with the Act until September 14, 2005 when an
interim Order was granted in this proceeding granting it a temporary certificate of public
convenience and necessity. GTU should be assessed a $1 ,000.00 penalty which takes
into consideration Petitioner's status as a small utility, its cooperation with Staff, the
speed (37 days) with which it attained a temporary certificate, and its relationship with
Utilities Inc., which is not a small utility and which should be aware of the requirements
of the Public Utilities Act.

GTU Position:

GTU is of the opinion that they did not provide service prior to obtaining a
certificate of service authority. GTU bases this on the fact that the construction of the
new plant to extend the LPOA's sewer facilities to a connection point with GTU's
existing certificated service area was performed by LPOA at their expense. GTU notes
that the Commission has previously held, in Docket 95-0238, that LPOA, as a co~
operative, did not need a certificate to provide utility service. GTU takes the position
that they have only sought a certif icate because LPOA desires to transfer the
responsibility for maintaining and replacing the lift station and main extension to GTU,
and that ownership of these facilities will not be transferred to GTU unless and until the
Commission has entered a final order granting a permanent certificate of service
authority to GTU.

GTU interprets prior Commission orders for the proposition that a utility may
provide service to customers at a point within its currently certificated service area even
though the area benefiting from the service is located outside the certificated area.

GTU also objects to the notice of violation being given by a Staff attorney, rather
than having the issuance of a notice being considered at a public meeting of the
Commission. GTU is of the opinion that the power to issue a notice of a potential
violation should be a matter reserved to the Commission. GTU notes that when the
notice was issued by the Staff attorney, this Petition was already pending before the
Commission, and based on GTU's interpretation of other dockets, GTU had no reason
to know that their provision of service to LPOA was in violation of the Act.

v. Commission Analysis and Conclusion

The Commission first notes that the parties are in agreement that a Certificate of
Public Convenience and Necessity should be issued to GTU to provide service to the
Long follow Point Condominiums, located in the area described in Exhibit A to the
Petition. It appears that the subject property is in need of sewer services, having been
informed by the Illinois EPA to cease their prior method of handling sewage, that
Petitioner is well situated to handle service for the subject area, and there appear to be
no municipal facilities closer than 9 miles to the subject area.
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The parties are also in agreement that the Petitioner will adopt new water and
sewer rules, in conformity with Staff Exhibits 1.2 and 1.3.

The two issues on which the parties have disagreement, are first whether GTU
should be required to make refunds to LPOA for a portion of the contributed plant
constructed by LPOA, and second, whether GTU should be fined for providing service
to an area outside their certificated area prior to receiving a new certificate' from the
Commission.

The Commission first notes that it appears the parties are in agreement that
there are no codified sewer rules in use that would aid in the determination of this
matter. Staff urges the Commission to use the water rules to aid in determining this
matter, as discussed in Docket 00-0194. To use the aforementioned water rules in this
matter, GTU would be required to make a refund to LPOA for the contributed plant in
the amount of $24,927, which GTU notes would amount to approximately 40% of the
Petitioner's annual income. Under the sewer rules that Petitioner appears to be
operating under at the present time, no contribution to capital would be required. The
Commission notes that upon adoption of the updated water and sewer rules, this issue
should not be in question in any dockets in the future.

Staff notes that the revenue received by GTU for services rendered to LPOA
would not have been considered in GTU's most recent rate case, and therefore Staff
believes that all this revenue should be available for investment in the main extension.
GTU believes the testimony shows that to accept Staffs proposal would have the
negative effect of increasing the cost to provide service, and would have a chilling effect
on any future requests for small expansions to serve a single or a very few customers.

The CoMmission, in this hopefully unique situation, is disinclined to require a
contribution to capital from GTU as requested by Staff. We note that under the sewer
rules in effect for GTU at the time of the construction, unlike the new rules to be
adopted, no contribution is contemplated. The Commission also notes that in this
situation, LPOA was under a mandate from the Illinois EPA to remedy their sewer
treatment situation, which they were able to do with the assistance of GTU. The
construction of the lift station and sewer main were undertaken by LPOA, and the
agreement between LPOA and GTU contemplates the facilities being given to GTU
upon a certificate being issued. While we recognize that GTU will be receiving these
facilities at a zero cost, this does not appear to give GTU any incentive to provide sub-
standard service, nor the opportunity to seek a windfall in the future. While this
arrangement appears to have been structured differently than most additions to plant,
with construction being handled by the customer in a service area in which the utility is
not certif icated, it is the hope of the Commission that this was done to ease the
environmental burdens of the condominium association, and not an attempt to
circumvent the Commission rules and regulations. The Commission further notes that
the best time to resolve the issue of refunds is prior to the issuance of a Certificate and
prior to the beginning of construction. it is unfortunate that in this case the Company
agreed to provide service and that construction was begun prior to the Commission's
authorization being granted.
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On the issue of a penalty to be assessed for providing service prior to
certification, it appears clear to the Commission that GTU was in fact providing utility
services to an area outside of the Petitioner's certificated area of service. The
Commission is also satisfied that the notice provided by Staff Attorney Milosevic was in
compliance with the rules, and that this notice entitled GTU to a 15 day period in which
to bring themselves into compliance. while GTU argues that a utility is entitled to
provide service to a customer outside their certificated area, we agree with the position
of Staff that the cases relied upon by GTU do not stand for this proposition. The
Commission is also in agreement with Staff regarding the mitigating factors present in
this matter, but we also note that GTU apparently provided services to LPOA for
approximately 16 months prior to obtaining an interim certificate of service authority.
The Commission is of the opinion that the recommended fine of $1,000.00 is
appropriate in this matter.

I

VI. Finding and Ordering Paragraphs:

The Commission, after reviewing the entire record and being fully advised in the
premises, is of the opinion and finds that:

(1) Galena Territory Utilities, Inc. is a public utility engaged in the business of
furnishing water and sanitary sewer service to the public in portions of the
State of Illinois and is a public utility within the meaning of Section 3-105
of the Public Utilities Act;

(2) the Commission has jurisdiction over the Petitioner and of the subject
matter herein,

(3) the recitals of fact set forth in the prefatory portion of this Order are
supported by the record and are hereby adopted as findings of fact,

(4) a Certificate of Public Convenience and Necessity should be issued to
Petitioner for the provision of sanitary sewer service to the area described
in Exhibit A to the Petition,

(5) Petitioner should, within 30 days after entry of this Order, file tariffs
implementing Rules, Regulations and Conditions of Service substantially
consistent with Staff Exhibits 1.2 and 1.3, with an effective date of not less
than thirty working days after the date of filing for service rendered on and
after their effective date, with individual tariff sheets corrected within that
time period if necessary,

(6) The Commission rejects Staff's recommendations for an initial refund and
for possible future refunds of sewer construction cost, and

(7) Petitioner shall, pursuant to Section 5-202 of the Public Utility Act, pay a
fine of $1,000, which amount shall be paid to the Illinois COmmerce
Commission within 30 days of the entry of this Order.
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IT IS THEREFORE ORDERED that, pursuant to Section 8-406(e) of the Public
Utilities Act, a Certificate of Public Convenience and Necessity is hereby granted to
Galena Territory Utilities, Inc., to provide sanitary sewer service to the areas described
in the attachment to the verified petition filed in this docket.

IT IS FURTHER ORDERED that the Certificate of Public Convenience and
Necessity hereinabove granted shall be the following:

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY

IT IS HEREBY CERTIFIED that the public convenience and
necessity require that Galena Territory Utilities, Inc. provide sanitary sewer
service to the area described in Exhibit A to the verified petition filed in this
docket.

IT IS FURTHER ORDERED that Galena Territory Utilities, Inc. shall serve such
customers under the standard rates, rules and regulations that Galena Territory Utilities,
Inc. has in effect.

IT IS FURTHER ORDERED that within 30 days after entry of this Order, Galena
Territory Utilities, Inc. shall file tariffs implementing Rules, Regulations and Conditions of
Service substantially consistent with Staff Exhibits 1.2 and 1.3 with an effective date of
not less than thirty (30) working days after the date of filing, for service rendered on and
after their effective date, with individual tariff sheets to be corrected within that time
period if necessary.

IT IS FURTHER ORDERED that pursuant to Section 5-202 of the Public Utilities
Act, Galena Territory Utilities is hereby assessed a fine in the amount of $1 ,000.00, said
fine to be paid by check made out to the Illinois Commerce Commission and delivered
to the . Financial Information Section of the Commission's Administrative Services
Division within thirty (30) days of the entry of this Order.

IT IS FURTHER ORDERED that Galena Territories Utilities, Inc. shall file with the
Commission's Chief Clerk a certification attesting that the Company has paid the
ordered fine. Said certification is to be filed under Docket No. 05-0452, served upon the
parties to this docket and a copy is to be provided to the Manager of the Commission's
Water Department within thirty (30) days of the entry of this Order.

IT lS FURTHER ORDERED that, subject to the provisions of Section 10-113 of
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final, it is not subject
to the Administrative Review Law.

By Order of the Commission this 30'" day of August, 2006

(SIGNED) CHARLES E. BOX

Chairman
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water from both wells 5.8 tréatied with Sodium hypochlorite aNd
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ConSent Order' Ear the .Pilxxcpoéé Of settling and compromising

dissputetl. claims without .having tab :tnriur the ebqieNse .pf contested

litigation. By entering iNto this Consent Order and complying

with' its terms, the Defendant: does not: affirmatiVely admit: the

'allegations -of violation 'within 'the-comp1aint: and referenced

Within Sectibxi .I1I.c 1iér¢in,- d this Canserit Order shall not be

interpreted as including si.1ch admission.

AP1aL1CA8IL1TY
i

• This .Consent Order shall apply to and be birding upon .the

i>1aim=i'ff and the Defendant, ~a;1d.:any officer, di recto r , agent. I

or employee of t:heDefendant, as well as ar;y Tsuccessors or

'a8s:i.gns of the Defendarlt;.. The. Deféz1dant. waives as a defense to

any e11forceWéIit action takéri pursuaNt to this 1CQx;séNt Greer the

failure of any of its bfiiicerka, diZI'8CtOJSB., agents I employees o r

success era to take. ouch. f act:.ion~.ea shall be required I

I

'to .comply vrith the proviéions- of this Consent iO1:'der;
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£iE§s:§il.i\=y» .in any: way alter. the re8pQil8ib.ili]aies o.f the
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purchaser or operator of the .facility May. jointly request, and

the Pléintziff, in its discretion., may consider modification of

this Consent Order t o obligate the proposed purchaser Qr

operator to carry Smut- future- requirements- of £hia Consent Dryer

in p18cé ¢f, or in addition to, the Defendant.

c. In the eveiit that t:e. Defendant prdposés to sell or

transfer any real property o r operations subj act to this Consent:

Order , the DefendaNt sh'a11 notify the Plaintiff 30 days prior to

the zzonveyaiice of t:£it:le, Ownership or other interests, including

a leasehold 3.nté:i':eS1: in 1;he~faci1:Et:y Or .a portion thereof. The

DefendaNt shall marks the prospective purchaser 'of' successor'-sl'

.compliance with =thi-s. Consent: -Order a condition of any such sale

or transfer -and shall. provide a copy of, th is :Consent Order to

.pzioyision apes nCvt' .relieveany such .successor in interest.

the Defendant? -from comp1ianc:§. with any regUlatiafy requirement

regariii-I49 notice and transfer; of applicakilef técility permits.

v . COMPLIRIICE WITH drnnn Laws REGULATIONS

.Tlfifs Consent Or&er in no 'way= aifectzs the -responsibilities .of. the

Defendant: to comply with any; other federal , state or local laws

gr zzégul at ions , includiNg but nM: Trained 1:.¢ thé met. and the
U

Board RegulatioNs., 85 111. Adm. code, Subtitles A through H .

*Phe .partiié8. agree that he venue oil any act ion uc>n1tr1.en¢-:ed Rio

laI
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the =ci1*:cu:Lii court: fo r  the '  .P uz 'po§ep  o f  i n t :e rp re1 : 'a t i .on  and '

'enforcement of the terms. and coildiizibnsf cit this Conseiit. Order

shal l  be in the C ircui t  Court  of  Lake County, .I11inois..

0
VI I .  SEVERABIL ITY

It is the intent of the plaintiff' and Defendant Mu the

p rp v i s i o h s  'o f  th i s  Co n se n t :  ~Ord e z '  ==h a 1 1  ~b e  se ve ra b le , a n d  s h o u l d

a n Y  P r o v i s i o n  b e  d e c l a r e d b y  a Coiirt Of .competent j.urisdiction

to  be  : [ncpns. iS t : .eh t :  w i th  s ta te  o r  ' fede ra l  .=1aw. , . and therefore

unenforceable, the remaining clauses shall remain in f u l l force

and effect . 9

VIII 4 Gmmr ORDER
s

T h i s  C o u r t . .  ~ h a v 8 i n g  j u r i s d i c t i o n  : o v e r  t h e p a r t i e s 'a r id

subj act: matter, the parties haviNg appeared, due notice halving

b e e n  g i v e n , t he Co u r t  h a v i n g  g zq n s ié i e r e d  th e  s t i p u l a te d  . f5 ¢ u 1 é »  . iNd

be ing  adv ised  in  the  -premises . . th is  Gourd ,  . f inds  the  f .c> l1owi8 I I9
t

relief apprtbpriatez

IT 18 HEREBY onniannn, ADJUDGED AND nzcnxsnm

T h e  D e f e n d a n t  s h a l l  . p a y =  a  c i v i l  . p e n a l i z e  o f  . F i v e

Thousand D o l l a r s  ( $ 5 , . 0 0 0 . 0 0 )  . Payments  Sha l l  be  tendered .ba  t ime

o f  e n t r y  o f  t h e  c o y i s e n t z  o r d e r  .

by e:.er1 i i f ied Check, =r t i6r ie¥ 16IdéI°

or eim'.=tlér.'o;1it.:. t ran ia fer f  . i2§ iYable to  - the . I11 inQi l8 .  =-EPA sfb:

=7

1 .

2 .

O



n

au: bl'ie. 3£&¢efof. £1§e;=?déi2t~:Lfied»cheék or u1oney»=oac¥&e:r:l A. copy

depos i t :  i n t o  t h e  Env i r onMen t a l  P r o t e c t i on  T ru s t  Fund  ( "EPTF "  )

and Shall be~ sent by :Eirstz class mail., unless submitted bY

e l e c t r o n i c  f u n d s  t r a n s f e r ,  a n d  d e l i v e r e d  t o . :

Intenti»fi<=ai:i¢n .Nuunberg (.~FEm~) , 36.-2589107 ,

o f  t h e  c e r t i f i e d check, Money order o r  r e c o r d  o f e l e c t r o n i c '

f u n d s  t r a n s f e r  a n d  a n y  t r a n s m i t t a l  l e t t e r  s h a l l  b e  s e N t ' to.:

B.

.County I

that .compl,i»es with the Lake County.

ijegui.-remeni:4. for placement of its 'hydropneumatic stzoizagg 'tank

u

Fut:ur:a ~Comp1:lLa:nce~

3 .

1.

IllinoiS zéI1iiiQ. set hjacik .requiretnénté or an easémeilt.

The name, ciaee number and the Defendant;'s Federal

Defeun1da1;t:. shall bblsain .a varzifance -from the Lailte.

Stephen Sylvee1=élr .
Assistant Attorney General
Environmental Bureau -
lea west. Randolph st.. , to*" Floor
Chicago, Illinois 60601

Illinois. Environmental .Protection Agency
F i s c a l  S e r v i c e s '
1021 ber th . Grand Avenue 'East
p.o . .Box 19276
Spr i ng f i e l d ,  I i i  62794 -9276

I l l i n o i s  z o n i n g  s e t .  b a c k

S h a l l

I

l

If I1§féi;id&nii ohta3.r£& a. vari ce -from the" M e

Com§Y-, I11 is ZQ Q Bet gk re®ixemenbB nr an easewnb.. I

a

. that. camgilgies. with the I81884 Cguntzy, .Illinois.zoning set back

8
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reqvi réments , then within 45 days of such receipt: , Defendant
I

1§*-18PMy' .tc8 'the 1211-.ihoi8 EPA for a fcorgétasuction permit =for

placement of in l'1yd:l:Opf1e.u1'nat:ic .atairage moire .grauia8.;.
o

If within so days of entry of the Consent:

O:E°dér b Defendant: 8§'ai1;s. to obtaiN a- variance from the Lake'

Conn cy, :l;3:J:~8l'.:i683é: zpriilig. 'Set back réqdirerhents. or an easement

,¢6&\p1"ies v;.ir;n the. Lake County , Illinois .zoning set: back

,:r§'equireinerité ¢ Defendant shall z
*.
s

iuunediately, .but .no .later than 7 days,

contact the 'Plaintiff' and. set: up a meeting between the parties

no disciiss a1taEI:i'1at:3.vé1 actions to be t'alJcen Défenélant no
0

comply with the
•

fu...

....bf this Cé>z1sent o;8ér  .

'~V18iJ5Iii5n 3.0 days of "1:he..iriéétipg

p l a i n t i f f required i n  Se c t i o n  v 1 I I . 8 . . 2 . l b . i . above , Defendant

shell s\.ihn\i1: .to Plaintiff for review approval., a plan to

nos pu1=1i~= supply. lm, ¢=D&~p1ian¢e zwirax am
9

applitiablli laws Ana ,r¢gu1a£i0ha,

.it..P1a:I;ntiff. disapproxres' Defendant*.s~ plan. to

.b r ing  i ts  publ ic  water s u p p l y  i n t o  c o mp l i a Nc e  wi t h  a l l

a1>p1~=i>s=aé1ale §l53W8 -ir€9u1ét.5L4=>1is. Defendant. small . W i t h i n .  t h i r t y

(30) 'days' *bf re¢=eiviné .8i1ch diissapprcrvél not ifigatzion from

E1aSidti£f» :a*ulhUldi§ 'to p l a i n t i f f  a revised :.§1.an,. which -B_atfsf~iees

ii:aini:i£f *s= oBi ecéibné .Et.-. Defendant* s prior 81aUam3;tt&:l .

x

I

i ihae

b.

i .
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• within 120 days. from the issuaNce of all applicable

p̀etits, :Isnizluding the cqnstisuétilon permit; f-rdm the Il°1inois 'ERA

anti any' .otliejé P&.38"F*i£8: required fro relocate DefendaNt ' a

hydropneWnatiic tank above] ground ,"Defendant shall i i  crane

eompl etewihe reloczaticiii Of its .liy€t3ropneu1nat:ic 'storage tanks above

g1:*ciiiriE[= according to»~'the -terms of the Illinois .EPA -issued

éiéii8izrUcizitirr'pérmitz., 4

..H:Iit:hi9>~7 8aiys . gr cotiipiéting the relocation of its

éibwe ~groun~d, DefendaNt shall apply

'tis the. IEI;1ii;;t:i'i8 ERA.. f o r operatiixg for iihe. operationxoii

its. hydropneumaizic .storage= taltzk . Al l  ac t ions  requ i red  to '  be

é:ouip1ete.ci.2nnder paragamaphs 3 and 4 -.of this Section vuIl .8.. shall

be .cdgiipletéri miizhila No tnQre than 127 88Y8 after. the issuance 'Qr

all appleWéiblé piermims. including the .Qonetruction permit from.

ch ,11Ii;Mi's. gag cathgr penzrtlitra required 'to .relocate

r5é'fend4r;t.*:§ eank .above ground (iFi8a1 .Compliance

Dat:e") I

~"§.~" the. islet;ance of the operating pe.;:mii.1; reqL1:i.:r:éd. 'by

séqtibn VIII..'B.4 dbnve. 'Defendant réhall at a l l times- .operate the-

¢'j1ia1-mazr: PWS iii _éompliancze With the. tzermsf and conduit inns of auch-

Mr in ume Qpi.nicm of Defend811t, it: will fbe unable cc>=

con§1ete .tfhé fork -rjequitéd in Paragraph 3 :bf this f9éct.iQd

10
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9

VIII .B Q above, Defendant nay request an extension c>~. no more

than 60. days ..by providing a .written request; to the I l l inois EPA

maid the office of the Attorney General no later than .30 days

before the Final ComplianCe.1Date~; The request. shall provide an

ebcplanailion ..and§. descripti;Q13»..¢ with supporting.. facts , ll]
O

p;-Qviiiing ~E'hé" fbasons why Qefendant is mntable 1 to c:Qinp:[ete

performance ii the requireihenta. of .this section vII1,.B by the

Final Compliance Date, and ~<2) demonstrating that; Defendant has

acted .due diligence `p.erfonri;i.1ig. -the .reqxiiireinehtg of this

sect i on VIII'.B herein. The Illinois BPA shal1 app;|:°ove Gr deny

the reqiieat . The Illiriéié- .-.8PA may deny the .request £'-:fr

é::81:enBli=Qn; If the Defendant; has fa:IL1ec1Q to demons trade that it has

atcz1228. .éiile diligence in perfornnizig the rég_1.ui.rementzs of' this

Section . VIII;.B herein . FailUre. 'by Defendant. to= ciomiily with this

nOtice =¢eq1iirern¢n*¢ shall preclude Defenddnti from .Obi;aining. an

=ean1=¢i81Bio.n .of* tithe tmderi this 'paragraph .6 of. sédtiotr viii .B .

9 Stipulated Penalties

. c If: the' Defendant fails to' .complete any activity or

fails to s'=IQmpl:r with any response or' r.epc§:r.'ting. requiiemétii by

the date Hper-=i4fied in Section VIII .B . of the Consent. Order.. the.

'Defendant shall provide notice to .=the...Plaintiff. of .each failure-

to comply with this Consent Order. In addition, the ;D8féhd3h1Z.

shal l  pay to the pla int i f f , Tb: payment into the EPTF,

11
|

v

9
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Stipulated penalties par violation for each day of violation in

the amoUnt of $100.00 until such tzirde that; qbnipliapce is

achieved .

2 . Following the P1a:Lntiff's determination that., the

Defendant .has fa~i1edt:ocomp1ete performance of any task or

other portion of Work, fai led to provide a required SUbMittal ,

including any report; Cr notification, PlaiNtiff may make a

demanii for stipulated penalties upon Defendant' for .i-ts

noncompliance wthh. this Consent. Order. Failure by the Plaintziff

'to lilarke tliiis . demand -shall not rélievg the neféndant' of the

obligation to pay .stipulated penalties.

3. All Penalties .owed the Plaintiff uhéier. :this section of

.this Consent Order that "have not been paid 'shall be payable

wi th in  th i rty (30). days Of the clatze the Defendant laws or

éhCuld have known of its r1Q;'1comp1iance Wish.'arty provision of

this Conserit. Or¢e`;..
I

4. A11 stipulated .penal-ties. 'shall -be paid by
u

.certified ~check, méaney .order 'or electronic fi.xndB tirél?r1§£'e;:1,

P.ayabl¢ to the I11.:Ln0i8 EPA for deposit: :Lnt:O the Ep':v19 and shall

be- sent .by first ¢1;aSs Tllaili 'unless submitted by :electronic

funds transfer, 'and delivered tO Q.

Iliinéis snirirpnmental p8=Q\;étz.\ii¢n. Ageggy
Fiscal  services .
1021 north Grand. Avenue EaSt:

12

s
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|

p.o. Box 19276 ..
Springfield, I11ii'16iB. 52-794-9276

4

b . The name and number of the case and the.

Defendant' 8. FEIN shall appear on the face of the check, A copy

o f  the  cer t i f i ed check , Rodney order Qr reco rd o f  e lect ron ic

funds transfer and. any transmittal  letter shal l  be sent; to:

Stephen ~J. Sylvester
Ass:l,s.tant Attorney General
Environmental. Bureau
188 West- .Raridcélph st., 2.o**' Elobr
Chicago,  I l l i no is  60601

5. The s`t:iLpula1;e¢§1 penal-ties shall be enforceable- bY the

PiiaiNtizff and shall be in add1t:1on t:o and shal l not pre dllidéz
r

the use ¢f i any other remedies 61" sanctiorie -arising from iihe

failure to comply with this consent: Order.

D. ,Interest cm Penalties

n PursUant:.» to SectiOn. 42 lg) cit the ACT} 415 II,€88:

5/42(9), interns; shall adctue On. any pgpakty anicunt Qwed by the .
a

Defendéant not paid within be.&. t;ime. presci3T;15ed. herein, at i jhe.

uiahcrimum rate allowable under Section 1008.(a) :of. the Illinois

Incatne Tax Acts, 35. 1Lcs 5/1003(a) (2092) .

5 Interest. 1.u§pa8.d Mrialtieé Quail =1=>e9i11i to as==.<=rii¢

from .t311é..date such. ate due continue to .a¢Qrt1e tn the date

full payment: received by the Illinois EPA .jus

Where. partial -payment: is made on any penalty amount:

.2

3

13



I that is due , such .Partial payment shall be first: applied Tb any

interest On unpaid.penalties iihen owing l

4 . All in1';erest: o n penalties Qwed the Plaintiff shall be

paid. by certified Check, money order o r electronic funds

transfer payable to 'the Illinois EPA for deposit in the EPTF and

shall be submitted. by first; class mail unless submitzted by

el ectzroxiic funds transfer, and delivered to z

Illinois Environmental Protection Agency
Fiscal Services
1021. No'rt:h Graf ii Avenue East:
p.o.. Box 19276.
sp'r5;i1gf'ie1d, Illin.ois .62"794.-s276

The HBITIQ-, case. number, arid the Defendant's FEIN shall

'appear on the face of the certified check it money" erda:-.

copy* of the certified Check, money order or recQrdof electronic

funds ,transfer and any transmittal 'letter shall be sent:

Stephen J. Sylvester
AssiBtént Atii;oz8héy. General
Enviiiohmerital Bureau
188 west Randolph -st:.., 268' Floor
chiciga, Il1.inc5;s 69601

I

E . Future Use

Notwithstanding any ,1gn a.ge in .Consent girder .to

and. ¢Qri$i<1¢rat.i1Qn of. the. mutual Prdnfiaesz arid

Condi;i¢Ng contained in B Consent: Greer,

ReleaSe from Liability contained i n Section -.VIIII .-K,» below,
a

D

other.

14
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I

Defendant -hereby agréés that this consent' Order may be used

agéiihst the Defendant in any sUbsequent enfbréemént action. or

permit proceeding ;a.B proof o f a part: adjudication o f violation

of the Act: and the Board Regulations promulgated. thereunder for

-all. violations alleged Io the Complaint in this matter, for

p1.u:po'ses of Section 39 (a) and (i) and/or 42 (h)" of the Act, 415

ILCS 5/39(3) and ( i i and/or 5/42 (h), Further I DefeNdant agrees

to Waive.} in BILY 'subgetguéntz enfcrceméntz adtiion, any right to

contest Whether these alleged violations -were adjudicated .
4

FOICIB Majeure

For-the Purposes of this Consent Order,

is an évemt: -arising 5a1e1y -beyoNd the control of the Defendant ,

force ~majeure

which prevents the tiinelif p.eir:fo1:man'c'e of any of the .requirements

of this Consent Order .. For purposes of this Consent: order .farce

majeure Shall include, but is not l i n n i e  t o , events such as

flciods I fires, 1=¢irha4Qes, bt:1;er natural disasters., -and' .labor

disputes beyond. 1214 reasonable cont.::o.1 of the Defendant.

'When I i n the 'Qpinion of fha- Defendant, a force majeUre

event .occu1:s which causes or may cause; a .delay in the

perfaringiice. of any Of.. lihé...re41.i:r:emgnts of \:his Consent; ;C)1;d,eI:,

the il8é£éz;d?£iiii shall.Qz7a11y..=hot.i£y t:he~lp1aint:iEf witéhih forty#

eight (48); hours of t:he~- occurrence; Wribten. notice shal l  be

given CO the 'Pla§i.nt:if=ff e a soon aB practicable} .b111':= No l8t:er than

21.
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ten (10) calendar days after the claimed occurrence .

3. Failure by' the. Defendant: to comply with the notitze

requiremerits of. the preceding paragraph Shall render. this

Section VII.I.F voidable by the Plaintiff as .t:o. the specific

event for which the Defendant has f ailed to comply with the

notice requirement.. 'If voided, this section shall be of no

effect .as to the particular event: involved.

4. "Within ten (10) calendar days 'of receipt Of the

kristen force majeUre notice required under Section vII1:.F..2 ,

the-P1a:iLn£'iff~ shall respond to the Defendant: in .wryting

regarding the Defendant'~s. claim of delay Br impediment t o

4

P€I.'foITTlBII1c€=. 5 the p1.aim:i.ff agrees tzhatz "hhé delay o r

impediment' to.. Perfqntqnance 'has 'been or will be caused .by

circum8ta11t§»8s beyoNd the control. of the. Defendan,t , including any

entity controlled by the Defendant , and .that the. Defendant. Could

not: have prevented the 6813? by the e:;érQise of due .diligence 8;

the par t:3.€S. shal l s t ip¥¥1a1:e
tia extens'ion of the required

.de'adlirie (s) ,f-br all requirement (.s)

period equivalent to the delay actually .Caused by such.

~afQ€ected by the delay, by a

circus dances . S4911 81:i1>i11ati¢:>I1 may be..fi-1€-ld aS ii =médif:Lc.a~tion
0

to this Ctoilséiiii Order upur6ua,nt to the modification procedures

The; Defendant: .shall not be
I

eétabliehed. -t:1?ri8 Consents-order.

Iiagble :lions fs iiipulateii penalties Fm: tiling. period of any Such
T

\

16.
*
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stipulated extension..

• If' -the Plaintiff does not; accept the nefenaa;1;='a claim

of a force majeure event, .the Defendant. may sizbmitz they; .rdattgr to

this Court within twenty (20) calendar days of receipt of

P1a:Lnti:Lff'~s detzerminatzion for resolution .to avoid payment of

stipulated penalties , ~by filing a petzitaion for detzerminatican of
4.

OnCe the DefendaNt has submitted such a petitioN t othe iSsue

the Courts the Plaintiff shall have twenty (20) ca1en¢1a;:' days fv
4

fi le ,its response to Said petition. The burden of proof of

eStaiiilishing" that a force- .majeure event: prevented i:1ie: 't_ime1y

performance ;'Shall be upon the Defendant . If this COurt

de'»:ér\n:i.-ries that .the delay .or iMpediment to .perfonnanée has been

or w:i.11.~be ¢aused by circumstfdtxces Boldly beyond the; -¢Qdi;r¢1 of

the Defendant , including. any-. -entity cpntrolléiby. t;heg Qefendant ,

and chat. th§. Defendant: could not have prevented. the delay by the

e>terciB€ Of due. diligence, iihe Defendant: shall be excuseél .as to
9

that éveht ( including any imposition Cf stipulated P€$1?=1lti€8) r

for all j;'eq1;i:cement:a affected by the delay, for la. pe8f:3.6d .o£ t;irne

equi:v.a§l.¢N1:. Tb. the delay or such .other -period as may be

detjerxuiNedi by this Court: .

4 increase in costs aseoc:iat:ecli with implemeritziiig any

re®ireM¢4P -Qf.. this ¢on.H¢i1t;..o1§der not: i by i1=8é£f.°,e ;-4:-;c1.1se

the nefenda1it= ~under the pro-#~i-sibne bf his .Sec.; ion. V,III=... F ,Qr

17
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this 'Consent Order from a..failure to comply- with such 'a

requ i recent .

G. Dispute  Reso lut ion

Unless otzherwise provzilded -for in this Consent; Order,

the  d ispute  reso lut ion procedures  p rov ided  by  th is  sect ion sha l l

`be. the only process aivailablqa t o  r e so l v e  a l l  d i s pu t e s  a r i s i ng

Under this Consent; Order, inc lud ing but  not: l imited rd the '

IllinOis EPAH8 approval, comment on, or denial of any report ,

plan or remediation objective, o r  t h e  I l l i n o i s  E P A ' s de c i s i on

regarding appropriate or. necessary response activity. e

fellowing are expressly not Subj act: to the diaputze rgsqlution

procedurlés provided by this' Section : disputes regard ing f o r ce

maki"éur@» which has separate procedures- as contained in. sect ion

VII1.F above: 'where *the Defendant. has 'Violated arty payment Qr

-.coir@1i=a1rc:e deadline within this Consent Greer., fri' which the

»P1a8;nt:§i:ff may elect; co. f i le 82 PetitioN f o r . adj Udicaticbn

_ccriteMptz or 1111¢ to Show cause; and , disputies= regarding a

.substantial danger- to the environment' or to the..pgblib health of

persons or to the welfare of persons .

2 The dispute reSQl11i=ion. Pre<;ed11re~ .~ ~hall. ire invoked upon

\:he.1§;r;iEtt§eh' notice- by one efi the parties to this Cenaerit: brder-

td ~anol:her describing the .nature of tljxe diqputeg :and.. the,

initiating p.arty"ra position with regard tdsudh .di-P1-3.*8.~ The

18
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a 4

party receiving such notice shall aclmciWledge receipt of the

notice ; thereafter the parties shall schedule a meeting to

discuss the disputze informally not .later than fourteen. (14 ) days

from the receipt: of such! notice .

3 . DispUtes. submitted to dispute. reso1i;t.;I.pn shall, in the

first instance , b.ée the subject of informal néggtiatiidnb- bétWeeri c

take parties . Such .peria of informal negotziatfions shall be for

a period of thirty (0) calendar days from the date .of the first:

Merging Between representatives of the p3l.afntif£ and the

. Defexdtiant , unless. the parties' representatives agree , bin
*

writing, to shorter; or extend this pe1:=iQd,

4. In the event .tzhantzhe parties. are unable tie. reach

agreement during the informal -negotiation' peritad, the- .Plaintziff
1

shall provide the -Defendant with a written s\4iIm4ry of' its

position :regarding the dispute; The pos iitiérl _adva.nced by the

Plain-t:'5:ff shall ire considered binding unless, within i:went;y (20.)

.Calendar days of the Defendax-it:'~s receipt..of the written summary

of the P1aintiff.' 8 Position, the Defendani; f ilea f a petition with

t h i s Court seeking judicial resolution of the dispute 0 [The

p;aint=.itri shall 'reBp1GIId Ia the pletitiion. by- filing the

administrative record of the dispute and any argument: responsive

t;<> the petiti9'n .. within twenby (zo) cal endeii' .data of Semime of

Defend'ant: ' s petition, 4 The 2lt1411ii1iSi?rH4¢ive :isegord .of lihe displite
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'shall include-the written notice cit the dispute , 81'1Y reaponslve

Bub mi t ta18 1 the Plaintiff * s. written summary .of its position, the

'Defy::idant;¢s, petition before the. court and the Plaintiff" a

response to the petzitzitm.

The invocation of dispute re8o.lut:ion, i n and Of J

5.

itself, 'shall not -excuse compliance. with any requirement.,

obl igat ion or deadl ine contained herein, and stipulated

penalties tray 'be assessed for fai lure or noncompliance during

the. Peritnd of dispute resolution .

» Thy; Gourd .shall make- .its cleézision based on. the

administrative record and shall not ~dJ:aLw. any inferences nor

establish any presumptions adverse. to~any party as a result: of
P

invodatian of this: section or the .part:iies' inabi l i ty to .reach

agreement. with respétzt to the diBpi§t:g8d issue . The Plaintiff's

pgnsibiqnz shall .be affirmed. unless » based upon the administrative

record, ii.: is against the manifest: weight of the- evidence.

As part. df.-tihe . resolution-. bf any dispute , Ehe part.ies1,

Ir: appropriateby agrééinent., or by order of this Ccjurt , Mann

circumstances I extend =or~ modify the schedule for .completion off

wdri: -under .this Cbns.ent-- Qrder to accourit: -for the -.delay in time

that cccurted a.8. :eau of d:ii8pt§1te resolution . l

Work

H. 1 ¢¢gr.e8p0nden¢e, RBQ<>rtH 4114 °'~¥h¢r D°¢1m@nt8

Any and all correapwndence reports and any other documents
v

6
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required under this Consent Order, except: =for payments pursuant

to Sections VIILA. and C, of this Consent Order sha1l.be.

submitted as follows:

As t:o the Plaintiff

¢

.Stephen J. Sylvester
Assistant Attorney General
Environmental Bureau
baa West Rondo;ph so., 2'0"' Floor
Chicago, Illinois 60601

Joey Logan-wilkey
Assjst t QoxiNsél
I i l intvis EPA
1021 Worth' Grand AVenue. East:
p~.o. Box 19276
Springf ield,  I l l inois 62794.-9276

As tO the Defendant:

Lisa. Cresséttz
Vice-.President-Uperatli.ons
Ghalrulér viatér c¢r¢\PanY
2335. Sanders Road.
Northbzgeok, xllinais 60063

Dorrin. YQ'gn1;~
Regidxial 'D3.reétC>:t;'. Qr Operations
ut i i isu ies , I nc .
Midwest Regional. Office
Post Office. Bax 656
smokers, I l l inois 60448

*Q

'Maddnha F. 'McGrath
Baker KL Daniels.
8o0.: NdrEh .Méfidi St ét.Q Suite' ,275D
In&anap¢1-i i ,  In&ana. 46204

I RiQ1ii= °£ Biltry.

In addi tzion to: any other authori ty the Illinois EPA, i t s

21
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employees and representatives , and. the Attorney General, her
s

emp1oy.ees 'and representat; Yves , shal l  have the r ight of  entry

into and upon the Defendant'B facility which is* the subject. of

this Consent: Order, ac all' reasonable times for the purposes of

carrying out: inspections . In conducting such inspections, the

Il l ingig BPA, employees and repregentat iv€gI. and the

Attorney General , her employees and represent atzives , may take

photographs, samples, and collect information, .as they deem

]3€0885ary€_

J. CeaSe and Desist
\

The Jiieiendantz Shall cease and desist- from future violations

-of ~tbe Act: and BQard.Regulations that were tHe. subject matter of

the Complaint as outl ined in Section III .C. of this Consent:

.Cider U c

* Release frau I..iab;1iny:

In .c:o;;s'iderati9n.Qf the Defén.dant:'s= payment .of a $s.,0Q0..~00

penalty Qand any specified costs and accrued intzerést, completion

of all faétiVit iea required hereunder, and to Cease and Desista8

CoNtained. in Section vII1..J above i the Plainsf f  re leases ,
0

r

waives. and. discharges the befendantz from. any further liability'

or penalties- for Wcilations of 'thee Act and Board. R¢g11lg';iO;1s- \

that- .Wéré the subj 8.1¢-139 W¥§1i1L?.ér. =Qf.. the ,(2o1i3p1aii§rit: herein- The

release =éeit: forth. iihove does* .ugh .to any mattexfe other

6



than those expressly specified in P1a:Lnti88f's Complaint filed on

June 241 2605 ¢ The Plaintiff reserves, and .t:his= ConBent` order

is without -prejudice to., all rights of the.st:,at:e .of I 1il:i.no;i.ss

against -the Defendant with respect: tab all other matters

including but not limited to, the following

c:r.:Lmi81a1 liability

liability for future violation .of state, federal

localI and common laws aNd/or regulations

1iabi1itylfbr natural 'readurces .damage arising' .out of

the 'a1l&géd violations; Eind

liability or claims- based.. on the DeEen.dant'S. tai~11L1xie

to -sat-isfy the =requiremeg1t§ .Qr this Consent' order

Nothing iN this Consent Order i s intended as a waiver.

discharge release-, 'or ddvenant not: to sue for any claim or

cause- af action; adnuinistiTétt;ive Or judicfialg, civil or criglgiiial

Pam; cm future, in .law or in .eq\ii1iy; w1'iich= the st.ate gr Illinois

or the' Illinois. EPA may have against any person, as defined bY

Section. 3.--3:45 of the Act:,-. 41.5 ILCS 5/=3.3.15., or -entity other than

the Defendant

Ret éhitlbii of a iaai¢t1¢n

retain jurisdiction of this matter fort the

(if.1 interpreting and . enforcing the terms and conditions

of this Elohsent order

Purposes

Thief court shall

23



A

m. .Modification of consent: Order

The parties may, by mutual written conaeni;, extend any

cotnpliiance dates or modify .the rems of this Consent Order

wicliuuu leave of cqaurt . A request: for any tnoclificgaticih shall be

made iii writing arid submitted to the contact .persons identified

in Section vII1.H. Any .Bach request shall be made byseparate

document I ad shall' not he' submitted within any -other report: or

submittal required by this Coi1'Bent: Order . Any such agreer

modif icatioN shall be in writ ing, Bignedby aL1tho1tTi zEd

representatives. Qr each party; filed with the. court and

incqugporated into -this Consent Order by  ̀reference-.
1

Enforcement..of Consent Order

1, Upon .the entry :sf this consent Order, any party

hereto, upon motion, may reinstate these pi:ot;*eedir;gs for the

purpose o;E enforcing the terms and conditions -of this Cbn8ent

Order.. This Cooserit Order 'is a binding anti erifdrceable carder of

Elis Gcurt and. may be éhfrprczed as such trhssough any all
4

available meaiis.

2=.. Defendant agrees that: notice of any subaequerft

proceeding.'to enforce this. =-Cnnsent Order may be made sgipy and

wéiiVea ..req1.i:iireri3ent of .éepvicé of .process ,.

r

9

g
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1

o.. Execution. of Document.

This Order shall -become effective only -When executed by all

Parties and. the court; This Order may be executed by the

partiies- in Que or more counterparts, all of Which taken

together I shall tOnetitute one and the same .instrument .

[The remainder of this page has been intgentidnally left .h1airik.]

U
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4

WI-IEREFORE, tile parties, by their representatives, enter

s into this Consent girder and- submit it to this Court that it may

be approved. and. entered .

AGREED :

FOR THE PLAINTIFF :

pmopnrs OF :8TAT8 OF ILLINOIS
ex 1-el.. LISA .m2aJ:iIGA,n.,
Attorney General  of the
S t a t e  o f  I l l i no i s  .

Cr. Dagan, .Qhiei
Envy-ronniental Enforcement/
Asbestos 'Li t igat ion Hivisior i

ILLINOIS M;V1RONMENTAL
PROTECTION AGENCY

4

_y . .. ZEAU; c;»$e'£' |-
Environmental. Bureau
AssiStant -A\§tox3Ney General

I

WILLIAM D.. INGER ,
Acting 'Chief Legal CQup8¢1

DATE : b ltd 5

FQR THE DEpE1qDA]3']_8

DA'I'E:.

ENTERED Z
WATER COMPANY

LISA CRQSSET1
It~s;. Vice~preaidMt.-
operatiané

u D G E

DATE :.

DATE :

26
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WHEREFORE, 'the parties-, by their representatives, enter

58ht6 -this Consent Qrclen: and .submit it to Thia Court' that it 'may

be approved and eritzered

FOR THE PLAINTIFF

PEOPLE OF THE. STATB. OF ILLINOIS
ex -rel. LISA MADIGAN
Attorney General Qr the
State of I l l inois

..DUNN..Chief
Envisrbnniental Enlforcemenl:/
Asbestos 13itigat.ion Division

ILLINOIS 1?.nvIRonmE:n'rA;.
PROTECTION AGENCY

BY
ROSEMARIE CAZEAU, Chief
Environmental. Bureau
Assistant Attorney General

WILLIAM D.. INGERSOLL
Acting chief. Leg.a1 Counsel

FOR? THE DEFENDANT

CHARMAR WHT8RQ COMPANY

Its Vicei~#Pre8ident;
opgxjapiqns

11/0-8
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION

» RALEIGH

DOCKET no. W-354, SUB 266

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Application by Carolina Water Service, Inc.
of North Carolina, 2335 Sanders Road,
Northbrook, Illinois, for Authority to Increase
Rates for Water and Sewer Utility Service in
All of Its Service Areas in North Carolina

)
)
)
)
)

ORDER GRANTING PARTIAL
RATE INCREASE AND REQUIRING
CUSTOMER NOTICE

HEARD IN: Commission Hearing Room, Dobbs Building, 430 North Salisbury Street,
Raleigh, North Carolina on Monday, October 4, 2004 at 7:00 p,m.

Municipal Building, Meeting Room, 102 Town Hall Drive, Kill Devil Hills,
North Carolina on Wednesday, October 6, 2004, at 7:00 p.m.

Jacksonville City Hall, Council Chambers, 211 Johnson Boulevard,
Jacksonville, North Carolina on Thursday, October 7, 2004, at 7:00 p.m.

CharlotteMecklenburg Government Center Chamber Meeting Room CH-
14, ,
October 14, 2004 at 7:00 p.m.

600 East Fourth Street Charlotte, North Carolina on Thursday,

Buncombe County Courthouse, Courtroom, Fifth Floor, 60 Court Plaza,
Asheville, North Carolina, on Wednesday, October 20, 2004, at 7:00 p.m.

Watauga County Courthouse, .
Boone, North Carolina on Thursday, October 21, 2004, at 7:00 p.m.

Courtroom #1, 842 West King Street,

Commission Hearing Room, Dobbs Building, 430 North Salisbury Street,
Raleigh, North Carolina on Tuesday, December 14, 2004 at 9:00 a.m.

BEFORE; Commissioner Sam J. Ervin, IV, Presiding, ComMissioner J. Richard
Conder, Commissioner Robert v. Owens, Jr., and Commissioner Michael
s. Wilkirisl.

APPEARANCESz

For Carolina Water Service, Inc. of North Carolina:

' Commissioner Michael s. Wilkins left the Commission prior to decision-making in this proceeding.

l



_ fun-ln -1

U

Edward S. Finley, Jr., Hunton a Williams, P.O. Box t 09, Raleigh, North Carolina
27602

For the Using and Consuming Public:

Gina C. Holt and Robert B. Cauthen, Jr., Staff Attorneys, Public Staff - North
Carolina Utilities Commission, 4326 Mail Service Center, Raleigh, North Carolina
27699-4326

BY THE COMMISSION: On May 29, 2003, Carolina Water Service, Inc. of North
Carolina (CWS, Applicant, or Company) filed a .letter notifying the Commission of its
intent to file a general rate case as required by Commission Rule R1-17(a). On
April 28, 2004, CWS and the Public Staff of the North Carolina Utilities Commission
(Public Staff) filed a partial settlement in this and certain other proceedings in which
CWS, the Public Staff and other parties stipulated to the appropriate capital structure,
cost of capital and rate of return, and the allocation of certain rate case costs among
various Utilities, Inc. subsidiaries, including CWS, for purposes of this and several other
proceedings.

On July 7, 2004, CWS filed an application for a general rate increase in which it
sought Commission approval to increase its rates for water and sewer service in its
franchised service seas so as to produce a 28.07 percent increase in gross revenues
compared to the level of gross revenues produced from existing rates.

By Order dated August 5, 2004, the Commission declared this matter to be a
general rate case, suspended the proposed new rates for a period of up to 270 days
pending further investigation and hearing, and scheduled this matter for hearing in
Raleigh, Kill Devil Hills, Jacksonville, Charlotte, Asheville, and Boone, North Carolina.
The Company was required to provide customer notice of the hearings and the
proposed rate increase to all customers.

On August 18, 2004, CWS filed a motion to supplement its general rate case
application in which the Company requested Commission approval to include two stand-
alone utilities that are owned by Utilities, Inc. and that have rates that match CWS's
uniform rates in this proceeding.

On August 20, 2004, the Commission entered an Order Accepting Revisions to
Schedules and Modifying Notice in which the Commission allowed CWS's request to
modify its application and required the alteration of the approved customer notice to
reflect this amendment to the application.

I

On September 14, 2004, CWS filed a Certificate of Service indicating that the
public notice had been provided in accordance with the Commission's procedural order.

Lr
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Public hearings were held as scheduled. The following public witnesses testified
at the public hearings held in this case:

October 4-Raleigh George Pence, Lawrence Lehr,
Florence Keith, Kaye Moore

Susan Bourland,

October 6-Kill Devil Hills Alicia McDonald, Pat Couper, Jim O'Connell,
Suzanne Davis, Hugh McCain, Phillip Don beck

October 7-Jacksonville Lena Butler, Donald Shipley, Gwen Slade

October 14-Charlotte Steven Smith, Perry Rivers, Robert Sitze,
Ken Goodnight, Lynda Cay ax, Susan Noel,
Cline McGee, Steve White, Susan Hambright,
Jeffrey Adair, Don Cherry

October 20--Asheviile Richard Braby, Warren Johnson, Dieter Hammer,
James Hemphill, Bill West, Skip Williams,
Ruth Heffernan, Richard Engle, James Tanner

October 21 -Boone William Kaiser, James Wood, Harvey Bauman,
Larry Finnegan, Alex Popper

December 14-Raleigh Steven Smith

No party filed an intervention petition in the form required by Commission Rules
R1-5 and R1-19.

On. October 15, 2004, CWS filed the testimony and exhibits of Steven M.
Lubertozzi, Director of Regulatory Accounting for CWS. On November 19, 2004, the
Public Staff filed the testimony and exhibits of Katherine A. Femald, Supervisor, Water
Section, Accounting Division, Windley E. Henry, Staff Accountant, Accounting Division,
John R. Hinton, Financial Analyst, Economic Research Division, and Jay B. Lukas,
Utilities Engineer, Water Division. On December 3, 2004, CWS filed the rebuttal
testimony and exhibits of Carl Daniel, Regional Vice-President for CWS, Steven M.
Lubenozzi, and Kirsten E. Weeks, Senior Regulatory Accountant for CWS.

This matter came on for evidentiary hearing in Raleigh as scheduled on
December 14-15, 2004. The Applicant presented the direct testimony of Steven
Lubertozzi. The Public Staff presented the testimony of its witnesses Lukas, Hinton,
Henry, and Femald. The Company presented the rebuttal testimony of Company
witnesses Daniel, Weeks, and Lubertozzi.

3
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5. According to CWS's billing data, there were approximately 22,200 end-of-
period residential equivalent units (REUs) receiving water utility service and
approximately 14,636 end-of-period REUs receiving sewer utility service.

4. CWS operates 81 water utility systems and 38 sewer utility systems, some
of whim serve multiple subdivisions, These water and sewer utility systems are spread
throughout North Carolina. All of the service areas are mainly residential, however,
some have retail and commercial customers receiving service. .

3. The test period appropriate for use in this proceeding is the twelve months
ended December 31 , 2003, updated to June 30, 2004.

2.' CWS is properly before the Commission, pursuant to Chapter 62 of the
General Statutes of North Carolina, for a determination of the justness and
reasonableness of its proposed rates. ,

1. CWS is a corporation duly organized under the laws of and is authorized
to do business in the State of North Carolina. It is a franchised public utility providing
water and/or sewer service to customers in this State.

Based on the application, the testimony and exhibits, and the entire record in this
proceeding, the Commission makes the following

On January 12, 2005, the Public Staff filed revised exhibits and schedules and
the latefiled exhibits and schedules of Public Staff witnesses Femald, Henry and
Lucas. .

On January 5, 2005, the Company filed. revised rebuttal exhibits and schedules
and the Iatefiled exhibits of Company witnesses Lubertozzi and Weeks. The Company
also filed as a Iatefiled exhibit a
PricewaterhouseCoopers accounting firm. ,
amendments to the revised exhibits and schedules of Steven Lubertozzi and Kirsten
Weeks that it had previously filed. On January 11, 2005, CWS filed the Affidavit of Carl
Daniel. '

Subsequent to the hearing there were filings made by the Public Staff and the
Company pursuant to the request of the Chairman at the conclusion of the December
14 hearing.

On January 4, 2005, Public Staff witness Femald filed her late-filed exhibit.

FINDINGS OF FACT

General Matters

memorandum from the office of
On January 7, 2005 the Company filed

l
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1.

e. There were approximately 1,820 end-of-period
customers in the Carolina Forest and Woodruff service areas.

water availability

7. CWS provides metered water utility service to all of its water customers
except for approximately 1,233 unmetered or flat rate REUs in the following service
areas: Sherwood Forest, Misty Mountain, Crystal Mountain, Mount Mitchell Lands,
Watauga vista, High Vista, High Meadows, Powder Hom, and part of Sugar Mountain.

8. CWS provides flat rate service to all of its residential sewer customers and
provides metered sewer service to all of its commercial sewer customers except for the
former Mercer Environmental sewer systems. CWS acquired the Mercer sewer
systems in July 2003, and the Commission granted separate rates based on the
existing Mercer rates in effect before the acquisition.

CWS's existing and proposed water service rates are as follows:

Monthlv Metered Service:

9.

Existinq
CWS's

Proposed +

Base Facilities Charges (zero usage)

A Residential Single Family Residence $ 10.10 $ 13.75

Where Service is Provided Through a
Master Meter and Each Dwelling Unit
is Billed Individually $ 10.10 $ 13.75

Where Service is Provided Through a
Master Meter and a Single Bill is
Rendered for the Master Meter
(As in a Condominium Complex) $ 9.10 $ 12.39

I

I

Commercial and Other (Based on
Meter Size): 5/8" x 3/4" meter
oh meter
1-1 /2" meter
2" meter
3"meter
4" meter
6' meter

$ 10.10
$ 25.25
$ 50.50
$ 80.80
$151.50
$252.50
$505.00

$ 13.75
$ 34.38
$ 68.76
$ 110;02
$ 206.28
$ 343.81
s 687.51

5
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A

Usage Charcxec

A Treated Water/1 ,000 gallons $ 3.03 $ 4.02

Untreated Water/1 ,000 gallons.
(Brandywine Bay Irrigation Water) $ 2.00 $ 2.66

Monthlv Flat Rate Service:

A Single Family Residential $ 21.65

$ 21.65

$ 29.48

$ 29.48Commercial/SFE
(SFE is a single family equivalent)

Availabilitv Rates (semi-annual):

Applicable only to property owners in
Carolina Forest and Woodruff Subdivision
in Montgomery County $ 12.00

The miscellaneous charges and fees of the Company will remain

$ 16.34

10.
unchanged.

11. The management fees of the Company will remain unchanged.

CWS's existing and proposed sewer service rates are as follows:

Monthly Metered Service: Commercial and Other Non-Residential Users:

A Base Facility Charges (based on meter size with zero usage)

12.

Existing
CWS's

Proposed

5/8" x 3/4" meter
1" meter
1-1/2" meter
2" meter
3" meter
4" meter
6" meter

$ 10.10
$ 25.25
$ 50.50
$ 80.80
$151.50
$252.50
$505.00

$ 12.90
$ 32.20
$ 64.40
$103.00
$193.10
$321.80
$643.70

Usage Charge/1 ,000 gallons
(based on metered water usage) $ 4.55

$ 30.55

$ 5.80

$ 38.94Minimum Monthly Charge

6
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Sewer customers who do not receive
water service from the Company
(per SFE or Single Family Equivalent) $ 30.55 $ 38.94

Monthlv Flat Rate Service:

Per Dwelling Unit s 30.55 $ 38.94

Monthlv Collection Service Onlv
.(When sewage is collected by utility and transferred to another entity for

treatment)

Single Family Residence

B. Commercial/SFE

Mt. Carmel Subdivision Service Area:

A $11.00

$11.00

$ 14.00

$ 14.00

Monthly Base Facility Charge $ 4.60 $ 5.90

$ 4.01

Reqalwood and White Oak Estates Subdivision Service Areas:

A

Usage Charge/1 ,000 gallons
(based on metered water usage) $ 5.11

Monthly Flat Rate Sewer Service:

Residential Service
White Oak High School
Child Castle Daycare
Pantry
Circle K

$ 25.75
$956.00
$122.56
$ 67_18
$247.85

$ 38.94
$1,218.50
$ 156.20
$ 85.60
$ 315.90

13. CWS's water and sewer systems are adequately maintained and operated
and CWS is providing adequate water and sewer service.

i

I
:
I

Rate Base

14. The appropriate level of total plant in service is $82,973,405, of which
$49,093,439 is applicable to water operations and $33,879,966 is applicable to sewer
operations. ~.

I15. The appropriate level of accumulated depreciation for use in this
proceeding is $13,898,212, of which $7,622,463,is applicable to water operations and
$6,275,749 is applicable to sewer operations.

I
I

i
I
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Z,'8l¢f» Z 16. The appropriate depreciation rate for computer equipment additions
recorded after June 30, 2004, is 12.50%.

17. The appropriate levels of cash working capital are $425,911 for water
operations and $422,603 for sewer operations.

18. The appropriate level of contributions in aid of construction (CIAC), net of
amortization, for use in this proceeding is $18,536,122 for water operations and
$15,416,949 for sewer operations.

19. In the Quail Ridge system, the Company undercollected connection fees
'by $250 per tap from 1993 to 1996. In 1996, the Company realized its error, and began
collecting the correct fee.

20. It is the responsibility of a utility company's management to collect its
authorized rates, including connection charges and plant modification fees (hereinafter
referred to as connection fees) and management fees.

21. On October 12, 1992, the Commission issued an order in Docket No,
W-354, Sub 111 (Sub 111) requiring that the Company file all new contracts within 30
days from signing with the Chief Clerk of the Commission.

22. The order issued in Sub 111 also required that the Company obtain prior
approval to deviate from its uniform connection fees in both existing and new service
areas. »

23. Since October 12, 1992, the Company has waived connection fees for an
area in Mt. Carmel, and in the Windward Cove and Lamplighter Village South systems,
without obtaining prior Commission approval to do so.

24. Under the agreement with Huber Construction in the Mt. Carmel service
area, the Company has collected a $750 connection fee on behalf  of  the
Buncombe/Asheville sewer district (MSD), and has collected for itself a connection fee
of $1,055, which is $45 less than the uniform connection fee. The Company did not
obtain prior Commission approval to vary from its authorized connection fee in this
system.

25. In its order issued on March 22, 1994, in Docket No. W-354, Sub 118 (Sub
118), the Commission required that CWS, once and for all, conform its tariffs to reflect
the connection fees actually being charged. Furthermore, the Commission stated that
future deviations would not be tolerated.

26. It is the responsibility of the Company's management to comply with the
Commission's orders and tariffs.

i
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27. In the systems where the Company failed to collect its authorized uniform
connection fees, and failed to obtain prior Commission approval to vary from those fees,
the uniform connection fees should be imputed.

28. On August 27, 1996 the Commission issued an .order in Docket No.
M-100, Sub 113, requiring that all water and sewer companies cease collecting gross~
up on CIAC received after June 12, 1996.

29, The August 27, 1996, order also required that all water and sewer
companies which had collected gross-up after June 12, 1996, refund any amounts
collected to the contributors with 10% interest per annum and file a notarized report with
the Commission of the refunds made.

30. The Company failed to file the notarized report on the gross-up refunds as
required in the August 27, 1996 order.

31. Although the contracts for Cambridge, Southwoods, Matthus Commons,
Lamplighter Village South, and Bradford Park did not specifically list the amount of
gross-up included in the total connection fee, these contracts were entered into during
the time that gross-up was required, and the fees set forth in the contracts included
gross-up.

32. The Company has collected gross-up on CIAC collected after
June 12, 1996, in the Cambridge, Southwoods, Matthews Commons, Lamplighter
Village South, and Bradford Park systems.

33. It is appropriate to require the Company to refund the gross-up collected
after June 12, 1996 to the current property owners.

34.` An interest rate of 10%, compounded annually, continues to be a just and
reasonable rate to use in calculating interest on utility refunds.

35.
has sold, it would be difficult to refund the gross-up collected in these systems.
Therefore, these over~collections should be treated as cost-free capital in this and all
future proceedings.

Since the Company no longer has customer records for the systems that it 91955 -49
15:4

36. For some systems, the Company has collected reservation of capacity
fees from developers for plant costs and capacity.

37. CWS has failed to record reservation of capacity fees in CIAC on its
books, as required by the Commission.

i

38. Just as the cost of money used bY the Company during construction is
recognized through the calculation of an allowance for funds used during construction

I
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(AFUDC), it is also appropriate to recognize the fact that the Company has the use of
the reservation of capacity fees by including these fees in CIAC in this case.

39. The management fee for Covington Cross sewer operations is $100 per
lot.

.40. The appropriate amount of accumulated deferred income taxes (ADIT) to
deduct from rate base in this proceeding is $2,920,893 for water operations and
$1 ,671 ,871 for sewer operations.

r

_ 41. CWS has included payments received by the Company in 2001, 2002,
and 2003 as plant modification fees as taxable income for tax purposes.

42. CWS has appropriately accounted for the plant modification fees.

43. The appropriate amount of ADIT related to plant modification fees is
$554,465 for water operations and$422,257 for sewer operations.

44. The appropriate amount of ADIT related to rate case expense to deduct
from rate base in this proceeding is $34,270 for water operations and $20,651 for sewer
operations, -

45. The appropriate amount of ADIT related to deferred maintenance costs to
be deducted from rate base in this proceeding is $136,231 for water operations and
$82,088 for sewer operations.

46. The amount of pro forma plant additions included in the calculation of
ADIT related to depreciation should not be reduced by the amount of retirements.

47. The appropriate level of deferred charges for use in this proceeding is
$708,721, of which $482,129 is applicable to water operations and $226,592 is
applicable to sewer operations. .

I

>

48. The amount of unamortized deferred charges related to maintenance
items recommended by the Public Staff is appropriate for use in this proceeding.

49. Based on a three year amortization period and total rate case costs found
reasonable elsewhere in this order, the unamortized balance of rate case expense to
include in deferred charges is $142,452.

50. The appropriate level of cost-free capital for use in this proceeding is
$1 04,308, of which $48,481 is applicable to water operations and $55,827 inapplicable
to sewer operations.

10
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. Y 51. CWS's reasonable rate base used and useful in providing service is
$30,372,584, consisting of utility plant in service of $82,973,405, cash working capital of
$848,514, Water Service Corporation (WSC) rate base of $256,584, pro forma plant of
$3,597,452, and deferred charges of $708,721, reduced by accumulated depreciation of
$13,898,212 CIAC, net of amortization, of $33,953,071, advances in aid of construction
of $44,780, ADlTof $4,592,764, customer deposits of $392,487, gain on sale and flow
back taxes of $289,628, plant acquisition adjustment of $1,880,811, excess capacity of
$122,896, excess book value of $2,296,948, cost-free capital of $104,308, and
allocation of CWS office plant costs of $436,187.

Revenues

52. The appropriate level of end-of-period water service revenue at existing
rates is $6,896,512 The appropriate level of end~of-period sewer service revenue at
existing rates is $5,356,688

53. It is appropriate to make adjustments to water consumption due to the
abnormal usage patterns during the test year.

The only billing record data available from the Company is for the years
, , Data from the annual reports is

available, but this information is not as accurate as the Company's billing records.

54.
1992, 1996 2001, 2002, 2003 and part of 2004.

55.
month per water REU. Averaging sewer data from 2001, 2002, and 2003 yields 8,233
gallons per month per metered sewer REU.

Averaging water data from 2001 , 2002, and 2003 yields 5,300 gallons pa

56. Based on an average consumption of 5,300 gallons per month per water
REU, the water consumption factor for use in this proceeding is 8.1 %.

57;
proceeding is $271,553, of which $208,366 relates to water operations and $63,187
relates to sewer operations.

The appropriate level of miscellaneous revenue to include in this

58. Revenues from antenna space rentals are incidental revenues, and should
be included in miscellaneous revenue in this case.

59. The appropriate level of uncollectibles is $64,407, of which $36,552 is
applicable to water operations and $27,855 is applicable to sewer operations.

60. Total revenue to be reflected in this proceeding is $12,460,347, of which
$7,068,326 is applicable to water operations and $5,392,021 is applicable .to sewer
operations. Gross service revenue is $12,253,201, of which $6,896,512 is applicable to
water operations and $5,356,689 is applicable 'to sewer operations. Miscellaneous
revenue is $271 ,553, of which $208,366 relates to water operations and $63,187 relates
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to sewer operations. Total revenue is reduced by uncollectibles of $64,407, of which
$36,552 is applicable to water operations and $27,855 is applicable to sewer
operations.

Customer Growth

61. The appropriate level of customer growth for use in this proceeding is
5.8% for water operations and 17.6% for sewer operations.

Maintenance EXD€NS€S

62. The appropriate level of salaries and wages to include in operation and
maintenance expense is $2,200,663, of which $1,373,215 is applicable to water
operations, and $827,448 is applicable to sewer operations.

63.
case.

The salaries for fifteen new certified operators should be included in this

64. The appropriate amount of purchased water expense is $395,489 before
any annualization and intlation adjustments.

65. The appropriate level of total maintenance and repairs for use in this
proceeding is $2,026,450, of which $577,333 is applicable to water operations and
$1 ,449,117 is applicable to sewer operations.

66. The appropriate level of deferred expenses to include in maintenance and
repairs is $194,976, of which $129,961 is applicable to water operations and $65,015 is
applicable to sewer operations.

67. The Company has failed to provide evidence supporting any additional
deferred expenses above the amount included by the Public Staff in its final schedules.

68. The appropriate amount of sludge hauling expense is $865,918 before
any inflation adjustment.

69. Maintenance expenses should be reduced for operating expenses
charged to plant of $910,414, of which $568,099 is applicable to Water operations and
$342,315 is applicable to sewer operations.

7o. -The appropriate level of outside services - other for use in this proceeding
is $181,738, of which $128,284 is applicable to water operations and $53,454 is
applicable to sewer operations.

71. One-half of the legal fees for Pine Knoll Shores should be included in
maintenance expenses in this proceeding.

..12
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72. The appropriate level of operation and maintenance expenses is
$5,878,350, of which $3,028,299 is applicable to water operations and $2,850,051 is
applicable to sewer operations.

General Expenses

73. The appropriate level of salaries and wages tO include in general
expenses is $696,863 of which $434,843 is app f icable to water operations and
$262,020 is applicable to sewer operations.

_ 74.
operator.

It is appropriate to correct general salaries for reclassification of an

75. The salary of a project manager should be included in this proceeding.

76. The appropriate level of rate case expense to include in this proceeding is
$71,226, of which $44,445 relates to water operations and $26,781 relates to sewer
operations.

77. An adjustment to legal fees for this proceeding is appropriate.

78. The appropriate amortization period forrate case expense is threeyears.

79. It is appropriate to include health insurance, pension and 401(k) costs for
fifteen new operators and a project manager.

80. The appropriate level of pension and other benefits to include in this
proceeding is $613,126, of which $382,591 relates to water operations and $230,536
relates to sewer operations.

81. The appropriate annualization adjustment to be made in this proceeding is
$204, 159 for water operations and $329,769 for sewer operations.

82. The appropriate inflation adjustment to be made in this proceeding is
$175,557, of which $83,302 is applicable to water operations and $92,255 is applicable
to sewer operations.

83. The appropriate level of general expenses is $3,038,065, of which
$1,730,751 is applicable to water operations and $1,307,315 is applicable to sewer
operations. `

13

1



.I

7

Deorecjation and Taxes

84,
$1,109,393, of which $731,150 us applicable to water operations and $378,243 is
applicable to sewer operations.

The appropriate level of depreciation expense for use in this proceeding is

85. The appropriate level of payroll taxes to include in this proceeding is
$209,134, of which $139,148 relates to water operations and $69,986 relates to sewer
operations.

_ Based on the other findings and conclusions set forth in this Order, the
appropriate level of state income taxes is $16,046 for water operations and $0 for sewer
operations.

86.

Based on the other findings and conclusions set forth in this Order, the
appropriate level of federal income taxes is $67,686 for water operations and $0 for
sewer operations.

87.

88. The appropriate level of depreciation and taxes for use in this proceeding
is $2,176,186, of which $1,340,556 is applicable to water operations and $835,630 is
applicable to sewer operations.

Overall Cost of Capital

89. The appropriate capital structure to employ for purposes of this
proceeding consists of 57.63% debt and 42.37% equity. The embedded cost of debt
associated with this capital structure is 7.28%.

90.
is 10.7%:

The cost of common equity capital to CWS for purposes of this proceeding

91. The overall fairrate of return that the Company should be allowed the
opportunity to ham on its rate base is 8.73%.

Rates, Fees and Other Matters

92. The Commission finds that the Company's rates should be changed to
amounts, which, after pro forma adjustments, will produce an increase in total annual
revenue of $2,171,390. This increase will allow CWS the opportunity to earn an 8.73%
overall return on its rate base, which the Commission has found to be reasonable upon
consideration of the findings in this Order.

93. The connection charges and plant modification fees currently approved by
the Commission are set forth in the tariff sheets attached as Appendix A to this Order.

14
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94, The Company should be responsible for installing all meters, and should
no longer accept meters from developers. When meters are installed, the Company is
authorized to charge a meter fee of $50 for 5/8 or 3/4 inch meters, and actual cost for
meters greater than 5/8 or 3/4 inch, for all metered water connections.

95.
follows:

The metering of unmetered water systems should be accomplished as

a. CWS should solicit preliminary estimates from contractors to be used as a
basis for determining the approximate cost of installing meters.

This information should be provided to each homeowners association in
the unmetered areas.

c. If the homeowners association requests that meters be installed, CWS
should solicit bids from contractors.

The homeowners association should be allowed to review the final bid
amount.

If the homeowners association approves the project based on the final bid
amount, CWS should award the contract within 30 days of final approval
from the homeowners association and request approval from the
Commission for an assessment to recover the cost.

96. Management fees, reservation of capacity fees, payments for main
extensions, and other monies received to offset plant costs are CIAC, and should be
recorded as such on the Compares books and records.

9Z.` It is appropriate for the Company to make entries on its books to reflect
the amount of CIAC found reasonable by the Commission in this case.

98. It would be useful to the Company and both the Commission and Public
Staff if there were separate subaccounts for each type of CIAC received by the
Company.

99. Both depreciation expense and amortization of CIAC recorded on the
Company's books should be calculated based on the actual amounts of plant and CIAC
for that period.

100. Because the allocation of pension and 401(k) costs has been and will be
corrected in rate cases, it is unnecessary to require the Company to revise its allocation
of pension and 401 (k) costs on its books.

15
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101. The Company should begin recording revenues from antenna space
rentals in water operating revenues under Account 472 - Rents from Water Property.

102. The receipt of plant modification fees should be recognized in the
calculation of AFUDC.

I

I

103. The sludge hauling and other services provided by Bio-Tech, Inc. (Bio-
Tech) to CWS are affiliated transactions covered by G.S. 62-153, and a contract
between Bio-Tech and CWS should be filed with the Commission within 30 days of the
effective date of thisOrder.

104. Utilities, Inc. should also file contracts covering the affiliated transactions
between Bio-Tech and the North Carolina regulated companies other than CWS within
30 days of the effective date of this Order. The contract for each regulated company
should be filed under the applicable docket number for that company.

. . 105, The Company should f ile all contracts or agreements it has with
developers that have not been previously filed with the Chief Clerk of the Commission
within 90 days of the effective date of this Order, including but not limited to the
contracts for Southwoods / Brandywine, Windward Cove, mt. Carmel - Harmony, Mr.
Carmel - Huber Construction, Lamplighter Village South - Marshall, and Bent Tree
(sewer operations).

106. The Company should file all future contracts and agreements within 30
days of signing or agreement.

107. The Company should evaluate its current practices and prepare a new
procedure that ensures that the Company will comply with the rules and regulations of
the Commission, in partiaJIar the rules concerning contiguous extensions and
franchises. The Company should file its procedure with the Commission within 60 days
of the effective date of this Order,

108.
Public Staff.

It is not appropriate to impose any penalties as recommended by the

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 1

These findings are in the Commission's official records and in the Company's
application. They are essentially informational, procedural, and jurisdictional in nature,
and matters that they_involve are not contested.

i
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 4 _ 12

The evidence supporting these findings is contained in the testimony of Public
Staff witness Lukas. The Company did not contest these findings.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 13

The evidence supporting this funding is contained in the testimony of Public Staff
witness Lukas and Company witness Daniel. Vihtness Lucas contacted the regional
engineers in each of the various regional offices of the Department of Environment and
Natural Resources, Division of Environmental Health, and each indicated that, aside
tram occasionally exceeding various water quality parameters, CWS was substantially
in compliance with the regulations governing community water systems. VWtness Lucas
inspected 17 water systems. At each location, he found the well houses, treatment
facilities, and storage facilities to be well maintained.

\Mtness Lukas also contacted each of the regional engineers of the Department
of Environment and Natural Resources, Division of Water Quality (DWQ), and each
indicated that he had a good working relationship with CWS. Other than occasional
violations of effluent limits, none of the regional engineers indicated that any of the
sewer utility systems were in noncompliance with DWQ's regulations. Vihtness Lukas
inspected 16 sewer utility systems operated by CWS and conducted that each facility
was being properly operated and maintained.

The Public Staff received numerous customer complaint letters. A large number
of the letters objected to the rate increase itself. Some indicated water quality and
water pressure problems. All of the water quality complaints, except for one, were for
aesthetic and not for health concerns. These complaints are similar to those made by
customers at the public hearings held in various locations across the state in October
2004. The Public Staff recommended that CWS address the customer complaints in its
rebuttal and describe the actions it is taking to resolve these complaints.

I

The one complaint regarding health wncerns was made by a customer in
Riverpointe Subdivision in Mecklenburg County. This water system has aesthetic
problems, pressure problems, and has exceeded the limits for radioactivity. CWS has
addressed the high radioactivity by improving its water softening system. More testing
over a period of time is needed before the Commission can consider the radioactivity
problem solved. This issue is also part of the formal complaint filed by customers in

, Sub 279, and the aesthetic and pressure problems will be
addressed by the Commission in that docket.
Docket No. W-354

Company witness Carl Daniel addressed customer complaints in his rebuttal
testimony and indicated that the Company has either contacted or attempted to contact
all of the customers who testified at the public hearings.

I
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Based on the foregoing, the Commission concludes that CWS's water and sewer
systems are adequately maintained and operated

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 14 - 51

The evidence supporting these findings is contained in the testimony of Public
Staff witnesses Lukas, Femald and Henry and of Company witnesses Daniel, Weeks
and Lubertozzi. The following tables summarize the amounts which the Company and
the Public Staff contend are the proper levels of rate base to be used in this proceeding

WATER OPERATIONS

Company Public Staff Difference

$49,093,439
(7,622,380)

424.033
(18,444,506)

(29,680)
(2,742,295)

(244,912)
(196,947)

(t,166,758)

$ 0
(83)

(36,464)
(91 ,616)

0
(654,233)

0
0

O

12.804

Plant in service
Accumulated depreciation
Cash working capital
Contributions in aid of construction
Advances in aid of construction
Accumulated deferred income taxes
Customer deposits
Gain on sale and flow back taxes
Plant acquisition adjustment
Water Service Corporation
Pro forma plant
Deferred charges
Excess capacity
Excess book value
Cost-free capital
Allocation of CWS office plant cost

1 .511 .794
484.765

(122,896)
(969,448)

(27,934)
(272, 1 el )

$49,093,439
(7,622,463)

387,569
(18,536,122)

(29,680)
(3,396,528)

(244,912)
(196,947)

(1 ,166,758)
160.108

1 .511 .794
497.569

(122,896)
(969,448)
(48,481 )

(272,181)
(20,547)

Original cost rate base $19,834,202 $19,044,063 517904391
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SEWER OPERATIONS

Item Comoanv Public Staff Difference

Plant in service
Accumulated depreciation
Cash working capital
Contributions in aid of construction
Advances in aid of construction
Accumulated deferred income taxes
Customer deposits
Gain on sale and flow back taxes
Plant acquisition adjustment
Water Service Corporation
Pro forma plant
Deferred charges
Excess capacity
Excess book value
Cost-free capital
Allocation of CWS office plant cost

$33,879,966
(6,275,697)

419,661
(15,366,589)

(15,100)
(1 ,652,408)

(147,575)
(92,681)

(714,053)
96,476

2,085,658
238,474

0
(1 ,327,500)

o
(164,006)

$33,879,966
(6,275,749)

383,757
(15,416,949)

(15,100)
(2,033,281 )

(147,575)
(92,681 )

(714,053)
96,476

2,085,658
235,896

0
(1 ,327,500)

(55,827)
(164,006)

S o
(52)

(35,904)
(50,360)

0
(380,873)

0
0
0
0
0

(2,578)
o

(55,827)
0

Original cost rate base $10,964,626 $10.i39,032 545255941

As shown in the preceding tables, the Public Staff and the Company agree on
the levels of plant in service, advances in aid of construction, customer deposits, gain
on sale, plant acquisition adjustment, Water Service Corporation rate base, pro forma
plant, excess capacity, excess book value, and allocation of CWS office plant cost.
Therefore, the Commission finds and concludes that the levels agreed to by the parties
for these items are appropriate for use in this proceeding.

ACCUMULATED DEPRECIATION

The only difference behueen CWS and the Public Staff regarding accumulated
depreciation is due to an error made by the Company in calculating accumulated
depreciation on computer related equipment recorded on the books after June 30, 2004,
through December 14, 2004. The Company calculated accumulated depreciation on
computer equipment additions recorded after June 30, 2004, using the composite
depreciation rates of 2.12% for water operations and 2.01 % for sewer operations. In its
original application, CWS calculated depreciation on test year computer equipment
using arate of 12.50%. Public Staff witness Henry calculated accumulated depreciation
on all computer related equipment, including amounts added after June 30, 2004, using
the depreciation rate of. 12.50% for both water and sewer operations.

There is no dispute between the parties oh the appropriate depreciation rates to
use in this proceeding. CWS simply applied the wrong depreciation rate to computer
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related equipment. Correction of this error results in accumulated depreciation of
$13,898,212, of which $7,622,463 is for water operations and $6,275,749 is for sewer
operations.

CASH WORKING CAPITAL

The Company and the Public Staff have recommended different amounts of cash
working capital as a result of having recommended different levels of expenses and
certain taxes. Based upon conclusions regarding the appropriate level of expenses
and taxes, the Commission determines that the appropriate levels of cash working
capital are $425,911 for water operations and $422,603 for sewer operations.

CONTRIBUTIONS IN AID OF CONSTRUCTION

The parties disagree on the amount of CIAC, net of amortization. The Public
Staff recommends an amount of $18,536,122 for water operations, which is $91 ,616
greater than the Company's proposed amount of $18,444,506 The Public Staff also
recommends an amount of $15,416,949 for sewer operations, which is $50,360 more
than the Company's proposed amount of $15,366,589 The differences in the level of
CIAC recommended by the parties consist of the following items:

Item Water Sewer

$Impute tap fees
Refund gross-up
Refund Bradford Park overcollection
Reservation of capacity fees
Management fees
Rounding differences

83,942
(158,448)
(31,933)

109,565
47,232

2

l

Total

$ 35,664
(71 ,403)
(14,707)
97,921
44,144

(3)

$ 91 615 s 50.360

lmoute Tao Fees

The Public Staff has recommended that CIAC be increased by $119,606 to
impute connection fees. These adjustments fall into three categories: (1) the Quail
Ridge system where the Company collected the wrong fee in error, (2) the Mt. Carmel -
Carlson agreement, Windward Cove, and Lamplighter Village South systems where the
Company varied from its authorized uniform fees, and(3) the Mt. Carmel - Huber
agreement where the Company varied from its uniform fees and the parties disagree on
the actual amount of fee collected for CWS.

For the Quail Ridge system, Public Staff witness Fernald destiNed that from 1993
to 1996, the Company collected only $500 per tap, which is $250 less than its
authorized fee. In 1996, the Company corrected its error and began collecting the
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correct amount of connection fee. Witness Fernald made an adjustment to impute the
difference of $250 per tap.

In her rebuttal testimony, Company witness Weeks opposed the Public Staff's
adjustment to impute connection fees for Quail Ridge. Although witness Weeks
acknowledged that the Company undercollecled connection fees in Quail Ridge, she
stated that attribution of the undercollection was not justified since the Company's
failure to collect the authorized connection fee was inadvertent. Witness Weeks further
stated that of the many connection fees the Company collects each month, from time to
time it will make mistakes. Witness Weeks also pointed out that the Company
discovered and rectified its undercollections after 1996. In the alternative, witness
Weeks stated that if the Commission should impute the difference in conner:tion fees,
then the Company should be allowed to assess the current property owners for the
amount undercollected.

The Commission concludes that the Public Staff's adjustment to impute
connection fees in Quail Ridge is appropriate, but the Company's request to assess its
customers for its mistake is not appropriate. The applicable statute to be used in this
proceeding is G.S. 62-139, which states, "No public utility shall directly U indirectly, by
any device whatsoever, charge, demand, coiled or receive from any person a greater or
less compensation for any service rendered or to be rendered by such public utility than
that prescribed by the Commission, nor shall any person receive or accept any service
from a public utility for a compensation greater or less than that prescribed by the
Commission." It is clear from this statute that the Company has a duty to charge only
fees authorized by the Commission. Although the statute requires that customers not
receive a service for less than an amount prescribed by the Commission, it does not
address a procedure to be followed if a customer is undercharged or provide a penalty
for undercharges of the utility customer. In contrast, G.S. 62-139(b) provides the
procedure to be followed for the refunding of overcharges made by a public utility and
prescribes' a penalty for overcharges that are not timely refunded. Therefore,
G.S. 62-139 does not support the Company's proposal to assess customers for
undercharges. Additionally, there is no evidence that the customers were even aware
that they were being charged fees that were less than those authorized by the
Commission, whereas the Company discovered its mistake over eight years ago.

In light of the foregoing, the Commission concludes that it should not approve the
Company's proposal to assess customers for undercharges, Additionally, the
Commission concludes that it is the responsibility of management of the utility company
to coiled its authorized rates, including connection fees, that it is not the responsibility of
the ratepayers to keep up with the fees that the Company is authorized to collect, that
there is no evidence that the customers were even aware that they were being
undercharged, and, finally, that the ratepayers should not be required to pay ratesto
allow a return on plant investment that should have been recovered through authorized
connection fee collections. The Commission further concludes that since the Company
discovered its error over eight years ago and did not propose an assessment at that
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time, it should be stopped from assessing its customers, as it would not be equitable to
hold otherwise.

The Public Staff also imputed connection fees related to an agreement with Mr.
Mark Carlson (Carlson agreement) for an area in Mt. Carmel, the Windward Cove
system, and the Lamplighter village South system. Public Staff witness Femald
testified that in the December 8, 1993, Carlson agreement and the November 18, 1993,
Windward Cove agreement the Company waived connection fees, subject to approval
of the North Carolina Utilities Commission. However, these agreements were never
filed with the Commission for approval, even though the order granting a rate increase
issued in the Sub 111 rate case required that all contracts with developers be filed with
the Commission within 30 days of signing. Witness Fernald further testified that the
Company failed to disclose that it had entered into agreements waiving the connection
fees in Mt. Carmel and Windward Cove when it filed its amended tariff as required by
the Commission in the tap fee investigation in Sub t18. As to Lamplighter Village
South, witness Femald testified that on March 29, 2000, the Company sent a letter to
Marshall Properties agreeing to waive tap fees, and that this agreement to waive tap
fees was never filed with the Commission.
agreements with the Commission for approval and deviated from its authorized tariff by
charging fees consistent with those set out in these contracts, Public Staff witness
Femald made an adjustment to impute the authorized uniform connection fees of
$1 ,100 per connection in these systems.

Since the Company failed to file these

In her rebuttal testimony, Company witness Weeks opposed the Public Staffs
adjustment, stating that the Commission has ruled that the terms of the contract control
the requirement to charge connection fees and that the fees should not be imputed
because the Company followed its contract and did not resort to the uniform tariff.
Witness Weeks further stated that it was unclear in 1993 whether the Company had to
file an agreement such as the Carlson agreement in advance for approval, since this
was not' a new subdivision or area for which a certificate application or contiguous
extension notification would be necessary. Vlhtness Weeks also testified that the Public
Staffs adjustment was unjustified simply because the Company failed to file a letter and
that the Company should not be punished for its failure to do so. Witness Weeks also
pointed out that in the Windward Cove and Lamplighter village agreements, the
developer contributed all the facilities to CWS, and therefore, the developer provided
additional consideration. Finally, witness Weeks stated that the Commission's order in
Sub 128 placed the burden on both CWS and the Public Staff to conform CWS's tariffs
to the terms of arrangements and that the Public Staff has been aware of this letter for
11 years. Company witness Lubertozzi testified that the Commission had issued
requirements- concerning the filing of contracts in Sub 111, but all of the procedures
were under review in Sub 118.

First, the Commission does not agree that it was unclear whether contracts or
agreements should have been filed in 1993. In the Sub 111 order, which was issued on
October 12, 1992, the Commission ordered the following:
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Also, al! new contracts in the future should be filed within 30 days from
signing. All contracts should be filed with the Chief Clerk of the
Commission and a copy of each contract should be served on the Public
Staff. If any agreements are reached with developers regarding the
provision of utility service, but are not written or signed prior to being acted
on, CWS shall file with the Commission'a detailed written description of
the agreement within 30 days of entering into the agreement.

The Commission agrees with the Public Staff on this issue and concludes
that the Company should charge the uniform tap fee and plant
modification fee in all of its service areas unless it receives prior approval
to deviate from the uniform fees. This requirement should apply to both
existing and new service areas. The filing by CWS of contracts that
provide for non-uniform fees does not constitute Commission approval of
such fees.

82 Report of the NCUC Orders and Decisions 387, 502 (1992)

At the time the Commission issued the Sub 111 order requiring the filing of all
contracts or agreements, the Commission had already, on August 19, 1992, issued an
order initiating the tap fee investigation in Sub 118, so clearly the investigation initiated
in Sub 118 did not remove the requirement to file contracts. If anything, the Sub 118
proceeding should have made the Company even more aware of the importance of
filing contracts and obtaining approval from the Commission to vary from the uniform
fees. The Company did not except to the filing requirement set forth in the Sub 111
order and should have known that the requirement remained in force.

The requirement to file contracts in Sub 111 applies to QS developer contracts,
and even goes so far as to require that any verbal agreements be reduced to writing
and filed. There were no exceptions made for contracts that related coexisting service
areas. In fact, the requirement that the Company obtain prior approval to vary from the
uniform connection fees applied to both existing and new service areas, with a note that
the filing of contracts that provided for non-uniform fees did not constitute Commission
approval of such fees. Therefore, under the requirements set forth in Sub 111, the
Carlson and Windward Cove agreements, which waived the uniform fees, should have
been filed with the Commission to obtain prior approval for the non-uniform fees. The
contracts themselves acknowledge this requirement, since they state that the fees are
waived subject to the approval of the Commission. The Company clearly understands
this, since Company witness Lubertozzi testified, "CWS is required to obtain permission
for charging connection fees other than the uniform connection fee and list these
deviations in its tariff. Otherwise, the uniform connection fee should apply, This was
thoroughly discussed in Sub 118." ..
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Since the Company failed to obtain prior approval to waive its uniform connection
fees, the next issue is whether the uniform fees should be imputed. The Company's
collection of connection fees, which vary from the amounts on its tariff, has been an
issue in past rate cases, culminating with the Sub 118 tap fee investigation. In the Sub
118 case, the Public Staff proposed the imputation of connection fees because CWS
charged connection fees based on the terms of its contracts as opposed to the
approved fees listed on its tariff. The Commission disallowed the imputation of the
unauthorized connection fees that were charged, because the Public Staff and the
Attorney General had been aware of this practice in prior proceedings but had not
proposed a ratemaking adjustment. ,
_Public Staff's prior inaction, it had essentially waived its right to impute connection fees
for ratemaking purposes with regard to any prior failure by CWS to seek and gain
approval of contractually set connection fees. The Commission, however, went on to
firmly state the following:

The Commission determined that because of the

Notwithstanding the many harsh admonitions and reprimands the
Commission has delivered over the years to CWS regarding its connection
fee practices and procedures, there is no reasonable basis, legal or
equitable, upon which to adopt the ratemaking adjustment through the
imputation of connection fees proposed in this case by the Public Staff
and Attorney General. The time has come to bring this longstanding saga
to an end. All parties, including CWS, the Public Staff the Attorney

, to pursue
these connection fee issues to a timely and reasonable conclusion. That
being the case. CWS will be required. once and for all, to conform its
tariffs on a subdivision-bv-subdivision basis to reflect the connection fees
actually being charged by the Companv and future deviations will not be
tolerated, but no imputation of connection fees will be ordered in this case.

General, and the Commission share responsibility for failing

84 Report of the NCUC Orders and Decisions 632, 653 (1994).

The Sub 118 order also made it dear that contracts or agreements were to be
filed with the Commission and that any fees that varied from the uniform fees had to be
approved by the Commission. Specifically, the Sub 118 order stated:

That CWS shall file and request approval of all future contracts with
developers within 30 days of signing said contracts, and in the case of
informal agreements or contracts that are effective without signing, CWS
shall file a written description of the terms of those agreements within 30
days of entering into such agreements. The requirements of this decretal
paragraph shall apply to all future contracts, including those covering
contiguous expansions. In all contracts that have provisions which allow
for connection fees (tap-on fees) and/or plant impact fees that differ from
the tariffed Uniform connection charges and/or plant impact fees or that
allow for special charges such as management fees, oversizing fees,
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availability fees or other such fees not common to all service areas, the
referenced charges or fees shall be specifically brought to the attention of
the Commission to be approved or disapproved

Id. at 684

Unfortunately, the Sub 118 order did not bring this longstanding saga to an end
as intended by the Commission. The Company continued to collect connection fees
that varied from its uniform fees without receiving Commission approval to do so
Unlike the instances covered in the Sub 118 case. this is the first time that these
variances from the uniform fees have been brought before the Commission, since the
Company failed to file the agreements as required in Sub 111. The Company did have
an opportunity to resolve the connection fees covered by the Carlson and Windward
Cove agreements, but failed to disclose the fact that the connection fees had been
waived for these areas in the filing required in the Sub 118 case. The Company claims
that the Commission's Sub 128 order also placed the burden on the Public Staff to
conform CWS's tariffs to the terms of arrangements, and that a copy of the Windward
Cove agreement had been sent to Mr. Andy Lee of the Public Staff. First, the Sub 128
order only required that CWS and the Public Staff review the Schedule of Rates issued
in that case and notify the Commission of any inconsistencies or errors by
June 24, 1994. This order did not place on the Public Staff, instead Of the Company
the burden of filing contracts with the Commission and obtaining Commission approval
in order to vary from the uniform fees

The Company appears to also assert that, instead of collecting a connection fee
as set forth in its tariff sheet, it can comply with its tariff by accepting plant in lieu of the
connection fee. The Commission does not accept this argument. Connection fees, by
definition, are to be paid in cash, and this is indicated on the tariff sheet when the
amount of the fee is shown in dollars. The Commission has clearly stated in the Sub
118 order that any fees differing from the tariffed uniform connection fees were to be
brought to the attention of the Commission to be approved or disapproved. Therefore, if
the Company wished to not collect its uniform connection fee in an area in cash. for
whatever reason, it should have applied to the Commission for approval to do so

The Company was clearly warmed in the Sub 118 case that no future deviations
from its tariffed fees would be tolerated. It is the responsibility of the Company to
comply with Commission orders and tariffs. Since the Company failed to do so, even
after being warmed that no future deviations would be tolerated. the Commission
concludes that the authorized uniform connection fees of $1,100 per tap should be
imputed in Mr. Carmel (Carlson agreement), Vlhndward Cove, and Lamplighter Village
South

Furthermore, the Commission again reiterates that no future deviations from the
Company's tariffed fees will be tolerated. Connection charges and plant modification
fees are rates, and as such, require Commission approval. The Company should
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charge the authorized uniform connection charge and plant modification fee in all of its
service areas, whether existing or new, unless it receives prior Commission approval to
deviate from the uniform fees.

In the arrangement with Huber Construction regarding another project at the Mt.
Carmel system, the Public Staff made an adjustment to impute $45 per tap. Public Staff
witness Femald testified that in a letter discussing the project, dated July 12, 1996, the
Company states that it will collect a sewer connection fee of $1 ,805, of which it will remit
$750 to MSD, resulting in a connection fee for CWS of $1 ,055, which is $45 less than
the authorized uniform fee of $1,100. Public Staff witness Femald further testified that
the Company never filed an agreement for this project with the Commission, either as
part of a contiguous extension filing or in response to the filing requirement established
in Sub 118, nor did the Company request approval to vary from its uniform tap fee.

CoMpany witness Weeks testified that in the mt. Carmel system, CWS collects
the wastewater through its collection facilities in Mt. Carmel and transports it to MSD for
treatment and disposal. Witness Weeks further testified that the Company's collection
of connection fees after remitting $750 to MSD compensates CWS in the form of CIAC,
and that CWS's remittance to MSD serves as a substitute for CWSs need to own
wastewater treatment and disposal facilities. Vthtness Weeks stated that in actuality
CWS collected $1,805, more than the uniform fee, and that witness Femald simply
misstates the substance of the transaction in order to increase CIAC and reduce rate
base.

1
I

On this issue, the parties disagree as to the substance of the transaction. It is
the Public Staff's position that the Company is collecting connection fees on behalf of
MSD, and therefore, the $1,805 fee collected consists of a $750 connection fee for
MSD, and a $1,055 connection fee for CWS, which is $45 fess than the uniform fee.
The Company appears to take the position that CWS is paying the connection fee to
MSD as part~of its costs to provide service, and it is collecting a tap fee of $1 ,805, which
is $705 more than its authorized connection fee.

As previously discussed, the Company is required to obtain permission before
charging connection fees other than the uniform connection fee. In this instance, the
Company clearly varied from its authorized connection fees without obtaining
Commission approval to do so. Under the Public Staffs position, the Company
undercollected $45 per tap, and the issue is whether this difference should be imputed.
Under the Company's position, the Company overcollected $705 per tap, and the issue
is whether the overcollection should be refunded. So first, the Commission must
determine the substance of the transactions involved.

The July 12, 1996, letter to Mr. Huber, which was identified as CWS Fernald
Cross Exhibit No. 14, states that CWS will be responsible for sending the payment of
$750 per connection to MSD. There is also a handwritten note on the letter indicating
that $750 of the $1,805 was sent to MSD for connection fees, leaving $1,055 for CWS.
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Based on this letter, the Commission agrees with the Public Staff that CWS was
collecting a connection fee on behalf of MSD and that the connection fee collected for
CWS in this instance was $1 ,055, resulting in an undercollectiort of $45 per tap. in this
case, the Company should have collected its uniform tap fee, since it failed to receive
prior Commission approval to do otherwise. Therefore, the Commission oonciudes that
the undercollection of $45 per tap should be imputed

Refund Gross-UD

On August 20, 1996, the Small Business Job Protection Act of 1996 was signed
into law. Section 1613 of this act restored the CIAC provisions that were repealed by
the Tax Reform Act of 1986 for water and sewer utilities. effective for amounts received
after June 12, 1996. On August 27, 1996, the Commission issued an order in Docket
No. M-100, Sub 113. in which it ordered

1 _ That all water and sewer companies cease collecting gross-up on
collections of CIAC received after June 12. 1996

2. That all water and sewer companies which have collected gross-up on
CIAC received after June 12, 1996, refund any amounts collected to the
contributors with 10% interest per annum within 30 days of the date of this
order

3. That all water and sewer companies who have collected gross-up on
CIAC received after June 12, 1996, file a notarized report on the refunds
made within 60 days of the date of this order. The notarized report should
list the amount of gross-up collected on CIAC received after June 12
1996, the interest on the refund and how it was calculated. and the total
amount, including interest, which was refunded

86 Report of NCUC Orders and Decisions, 1 (1996)

Public Staff witness Fernald testified that the Company failed to file the notarized
report on refunds as required. Witness Fernald also testified that the Company failed to
cease collecting gross-up as of June 12, 1996, in the Cambridge, Windsor Chase
Southwoods, Lamplighter Village South, VWnghurst, and Matthews Commons systems
V\htness Femald recommended that the Company immediately cease collecting gross
up on CIAC and that the Company refund all gross-up collected on CIAC since
June 12, 1996, to the current property owners, with 10% interest compounded annually
Witness Fernald also recommended that the gross-up collected in systems that have
since been sold to an entity exempt from regulation by the Commission be treated as
cost-free capital in this Case

Company witness Weeks testified that the Company determined that no report
was due since it had stopped collecting gross-up on June 12, 1996. Witness Weeks

27

I IK111111 ll Il H all Illlllll ll ll l I l l



4

.I

also opposed making refunds as recommended by the Public Staff. Witness Weeks
testified that the contracts for Cambridge, Southwoods, and Matthus Commons did not
break down the connection fees into components, so that no portion of the fees were
expressly earmarked as reimbursement for income taxes. Witness Weeks further
stated that the developer was willing to enter into the transaction on the basis of the
financial terms agreed to and never expected to obtain a refund if the tax laws changed
in the future. Furthermore, witness Weeks testified that whoever bought the houses
paid what they felt to be a fair price in light of.market conditions. For the Windsor
Chase and Winghurst systems, witness Weeks testified that the Company did coiled
grossed-up fees after June 12, 1996, but should be allowed to retain the gross-up as
cost-free capital and a reduction to rate base. As to the Lamplighter Village South
system, witness Weeks testified that, by the time the contract was executed, the Small
BUsiness Job Protection Am of 1996 had repealed the provision making CIAC taxable
as ordinary income, and the contract makes no mention of gross~up. Witness Weeks
also points out that the Commission approved this contract on May 19, 1998, and no
mention was made at the time of the requirement that the contributor would pay any
unauthorized gross-up. Finally, witness Weeks states that the Public Staff 's
recommendation that the refund be made to the current property owner contradicts the
Commission's order in Docket No. M-1 DD, .Sub 113, which states that the refund is to go
to the contributor.

The first area of disagreement between the parties ooncems whether the
Company failed to file the notarized report required by the August 27, 1996 order. M
shown on the tap fee listing for 1996 tiled with the Company's Form w-1, which was
introduced as Public Staff Weeks' Cross-Examination Exhibit No. 1, the Company did
refund gross-up collected after June 12, 1996, in most of its systems. VWtness Weeks
admitted to this during cross-examination, Therefore, since the Company refunded
gross-up, it should have tiled the notarized report on the refunds, as required by the
Commission. ' '

The next area of disagreement ooncems whether the Company continued to
collect gross-up after June 12, 1996, and if so, should the Company be required to
refund the gross-up collected. The Commission has previously dealt with the issue of
refunds of gross-up collected after June 12, 1996 in the Covington Cross case, Docket
No. W-354, Sub 171. In its Order Denying Motion for Reconsideration issued on
February 27, 2002, in that case, the Commission stated:

In its Motion for Reconsideration, CWS seeks to remove the Commission
from oversight of the connection fee transaction between
contributor/customer and CWS. The connectionfee is a tariff and it is
regulated and established by the Commission. When the Tax Reform Act
of 1986 (TRA-86) made utilities liable for paying taxes on CIAC, the
Commission required (in an Order issued on August 26, 1987, in Docket
No. M-100, Sub 113) the utilities to modify their tariffs to collect gross-up
for taxes on CIAC from the contributor of the CIAC (whether it was a

28

l



in

developer or a customer). The purpose of this requirement was to ensure
that the contributor of the CIAC paid the taxes on the contribution and not
the general customer base of the regulated utility. When the Small
Business Job Protection Act (SBJPA) of 1996 restored the tax treatment
of CIAC to its pre-TRA-86 status, the Commission issued an order (in
Docket No. M-100, Sub 113, on August 27, 1996) requiring utilities to
cease collecting gross-up for taxes on CIAC.

In its contract with the developer in this matter, the contractually agreed
upon connection fee does not separate the connection fee amount into
distinct amounts for a connection fee and gross-up for taxes on CIAC.
However, the $1,795 connection fee is equal to the product of CWS's
uniform connection fee of $1,100 multiplied by the Commission required
gross-up multiplier. This contract was entered into during the period of
time that CIAC was subject to taxation and it properly included provision
for collecting gross up for taxes on CIAC. However, the notification of
contiguous extension filed in this matter was filed after the Commission's
Order to cease collecting gross up. Therefore, the inclusion of gross up
for taxes on CIAC in this contract is in contravention of the Commission's
Order. The Commission clearly can and must require CWS to cease
collecting gross-up for taxes on CIAC and require the refund of any CIAC
gross-up collected after the date of the SBJPA.

Order Denying Motion for Reconsideration, p. 5

i
I
l
1

As in the Covington Cross case, at the time the contracts for Cambridge,
Southwoods, Matthus Commons, and Lamplighter Village South were entered into,
CIAC was still subject to taxation and water and sewer utilities were required to collect
gross-up. The fact that a contract does not specifically list the amount of gross-up does
not mean that the Company did not comply with the gross-up requirement. For
example, in its report on connection fees filed in Sub 118, the Company stated that the
connection fees in the Cambridge contract included gross-up. The Commission's order
issued on August 27, 1996 clearly states that water and sewer utilities are to cease
collecting gross-up on CIAC, and the Company did not file exceptions or request
clarification of this order. The Commission ends that the Company had no authority to
continue collecting gross-up after June 12, 1996, and that the gross-up collected for
systems still owned by the Company should be refunded. The Commission further
concludes that the refunds should be made to the current property owners, consistent
with the refunds required in North Topsail in Docket No. W-1000, Sub 5, and Covington
Cross, Docket No. W-354, Sub 171. In the order issued on December 21, 2000, in
Docket No. W-1000, Sub 5, which dealt with the issue of whether Utilities, Inc. should
make refunds of overcollected gross~up on CIAC to contributors of the CIAC or to
current property owners, Hearing Commissioner Ervin concluded that, "as between a
developer and the initial purchaser, the developer is likely to have intended to sell the
property to a purchaser, essentially acted as the agent of the purchaser in paying the
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tap fee, and undoubtedly intended to recoup the gross-up and tap fee in the price
charged for the property. Similarly, as between homeowners, the tap fee represents
payment for an integral part of the property, the cost of which has been undoubtedly
passed on to each subsequent purchaser." The Commission concludes that the
reasoning employed in its previous orders is applicable to the case at hand and should
be utilized. CWS should make refunds of the gross-up that it overcollected to the
current property owner whose name or names are listed on the deed to the property.

The Company also opposed refunding the gross-up at 10% interest compounded
annually. Company witness Weeks testified that a lower interest rate would be
appropriate, since it is unlikely that the contributor of the tap fee could have earned 10%
on their investment. WaNness Weeks further testified that since the Company is currently
issuing customer deposit refunds at 8%, it would be proper to use this rate as the
maximum rate for refunds of gross-up as well.

The Commission concludes that the appropriate interest rate on the refunds is
10%, compounded annually, consistent with the refund of gross-up in other cases. As
discussed by the Commission in Docket No. E-7, Sub 501, since 1981, when G.S. 62-
130(e) was enacted, the Commission has consistently used 10% to calculate interest on
utility refunds. Since that time, interest rates have moved up and down. The
Commission has used 10% notwithstanding the level of interest rates in the economy on
the theory that 10% provides for adequate compensation over the long term considering
the fact that a policy of tracking the general level of interest rates would lead to the
denial of fair compensation in times when the interest rates exceed the statutory cap of
10%; In addition, the use of a 10% interest rate is also appropriate because the
recipient of the return might have been able to avoid incurring higher cost debt, such as
credit card debt, which typically involves an interest rate of more than 10%.
Accordingly, the Commission is of the opinion that 10% continues to be a just and
reasonable rate.

Based on the foregoing, the Commission concludes that the Company should (1)
immediately cease collecting gross-up as required by the Commission's order issued on
August 27, 1996, in Docket No. M-100, Sub 113, and (2) file, within 60 days of the
effective date of this Order, a plan to refund the gross-up collected in the Cambridge,
Windsor Chase water system, Southwoods sewer system, Lamplighter Village South,
and Winghurst systems to the current property owners with 10% interest compounded
annually.

The last issue is what should be done about the gross-up collected in the
Windsor Chase sewer system, Southwoods water system, and Matthus Commons
water and sewer systems, which have since been sold by the Company. Public Staff
witness Fernald testified that, since it would be harder for theCompany to make refunds
in systems that they no longer own, she is recommending that the gross-up be treated
as cost-freecapital instead of.requiring a refund. Witness Fernald further testified that
the shareholders should not receive a windfall due to collecting gross-up when it had no
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authority to do so. Witness Fernald also stated on crossexamination that the gross-up
collected was not CIAC, and should not be treated as such in the sale of the systems.

Company witness Weeks testified that regardless of what was collected for
V\hndsor Chase and Matthew Commons, rate base should be zero, since the systems
were sold. V\litness Weeks also testified that the Public Staff's recommendation was
inconsistent with the matching principle.

Gross-up was established to pay taxes related to CIAC, so that the .net effect of
the transaction to the utility should be zero. The collection of gross-up should not have
any effect on the net investment in a system by a utility. Furthermore, the Company
had no authority to collect gross-up after June 12, 1996. It is inappropriate to allow the
Company's shareholders to retain these monies, when they were collected without
authority, and are not part of the utility's net investment in the systems sold. The issue
is whether these funds should be refunded or treated as cost-free capital. The
Commission agrees with the Public Staff that, due to the difficulty in making the refunds
since the Company no longer has customer records for these systems, the gross-up
collected in these systems should be treated as cost-free capital in this and all future
proceedings.

Refund Bradford Park Overcollection
|

\

Public Staff witness Fernald testified that the Company overcollected tap fees in
the Stonehedge I Bradford Park systems and recommended that the overcollection be
refunded to the current property owners with 10% interest compounded annually. The
January 27, 1988 contract for the Stonehedge I Bradford Park systems stated that the
combined water and sewer connection fee would be $2,300 per single family equivalent.
Vlhtness Fernald testified that at the time the contract was signed, water and sewer
utilities were required to collect gross-up on CIAC, and in its report filed on November
30, 1992, in Sub 111, the Company indicated that the connection fees for Bradford Park
were $441 for water operations and $971 for sewer operations, with the remaining
balance of the $2,300 being gross-up. Vlhtness Femald further noted that these
connection fees of $441 and $971 are the amounts currently authorized for Bradford
Park on the Company's tariff sheet.

Company witness Weeks opposed the Public Staff's recommendation, since the
Company collected its contracted amount for this system. Witness Weeks destiNed that
the Company ceased paying income taxes after 1996 and took the position that the way
the contracts were written permitted CWS to retain and continue to collect the fees
called for in theagreernents. Witness Weeks also testified that the fact that the Public
Staff and CWS disagreed does not mean that CWS disregarded the Commission's
order to cease collecting gross-up. Finally, witness Weeks stated that any
overcollection of tap fees benefits ratepayers by increasing CIAC and reducing rate
base, thereby keeping rates low.
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This is another instance where the Company continued to coiled gross-up after
June 12, 1996. The contract for this system was signed during the period that gross-up
was required, and the amount of connection fees listed in the contract included gross-
up, as stated by the Company in its November 30, 1992 report filed in Sub 111.
Therefore, the Commission finds that the Company had no authority to continue
collecting gross-up in Bradford Park after June 1-2, 1996, and that the gross-up collected
should be refunded to the current property owners with 10% interest compounded
annually. The Commission further concludes that (1) the Company should immediately
begin charging its authorized connection fees in Bradford Park and (2) the Company
should file, within 60 days of the effective date of this Order, a plan to refund the gross-
up collected in Bradford Park to the current property owners, with 10% interest
compounded annually, _

Reservation of Capacitv Fees

E
;
:

Public Staff witness Femald has included reservation of capacity fees that the
Company collected in Rutledge Landing, Stewart's Crossing, Avensong, Brawley
Farms, Canford Commons, and other areas in CIAC. Witness Femald testified that
these fees were received from developers for plant costs and capacity and therefore,
should be recorded as CIAC. Witness Femald also noted that in the orders recognizing
the contiguous extensions for Rutledge Landing, Stewart's Crossing, Brawley Farms,
and Canford Commons, the Commission ordered that the reservation of capacity fees
be recorded as CIAC on the Company's books. Vihtness Femald testified that the
Company did not record the reservation of capacity fees as CIAC as ordered by the
Commission, but instead recorded 1/2 of the fee for Rutledge Landing on CWS
Systems' books and recorded the fees for Stewart's Crossing and Brawley Farms as
deferred credits on Utilities, lnc.'s books. Witness Femald also testified that the
reservation of capacity fee for Avensong had been recorded as miscellaneous income
on Utilities, lnc.'s books. Finally, witness Femald stated that the reservation of capacity
fees should be included in CIAC in order to recognize the fact that the Company has the
use of this money. . .'

I
i

Company witness Weeks testified that, while the reservation of capacity fees
should be treated as ClAC, there is an issue Of matching and timing. V\htness Weeks
testified that if the reservation of capacity fees have not yet been used to fund the
construction of backbone plant, it is appropriate to book the funds as a deferred credit
and delay recognition of the funds as CIAC on the Company's books 'until the funds are
used to purchase plant in service. Witness Weeks further testified that the reservation
of capacity fees for Stewart's Crossing, Avensong, and Canford Commons should be
included in ClAC since the systems are at build out and all customers have tapped on.
On crossexamination witness Weeks testified that the reset/ation of capacity fees
should begin amortization in the year that the funds were used to purchase plant.
Vihtness Weeks further testified that she began her amortization in the year the fees
were collected, and stated that she did not know the year the funds were Used.
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The parties disagree on when reservation of capacity fees should be included in
CIAC for ratemaking purposes. It is the PubliC Staff's position that these fees should be
included in CIAC upon receipt, while the Company believes that the fees should not be
included in CIAC until they are used to fund plant improvements. For Rutledge Landing,
Brawley Farms, andother areas, the Company takes the position that the reservation of
capacity fees should not be included as a reduction to rate base in this case, since the
monies have not yet been used to purchase plant. These reservation of capacity fees
have'been collected from the developer and the utility has the use of this money until
the money is used to fund plant additions. When the Company constructs the required
plant expansions, such as expanding a wastewater treatment plant, the 'Company will
accrue interest during construction of the plant to recognize the cost of the funds spent
by the Company up to the time the project is completed and placed in service. At that
time, the plantcosts, including AFUDC, will be booked as an addition to plant in service.
Just as the cost of money used during construction is recognized by including AFUDC
in rate base, the fact that the Company has the use of the reservation of capacity fees
should also be recognized, either as part of or in a calculation similar to AFUDC or by
inducing the fees in CIAC upon receipt from the developer. Under the first option, the
calculation of the interest on the fees would begin as soon as the reservation of capacity
fees are received, and could continue for years, until the plant additions are constructed
and peaced in service. Due to this, recognizing the receipt of the reservation of capacity
fees through this method is not a practical option. Instead, the Commission concludes
that the reservation of capacity fees should be included in CIAC in this case, to
recognize the fact that the Company has the use of the fees.

As for the Stewart's Crossing, Avensong and Canford Commons reservation of
capacity fees, both parties agree that these fees should be included in CIAC in this
case, and the only issue is when the fees should begin amortization. While it is the
Company's position that the fees should begin amortization in the year the funds are
spent on plant and included in CIAC, this is not how the Company actually calculated
the amortization on its schedules. The Company did not know the year the funds were
used to purchase plant, and began the amortization in the year the funds were received,
which is inconsistent with the Company's own position, and results in the ratepayers
never receiving the full benefit of the fees. The fact that the Company was unable to
properly calculate the amortization illustrates the difficulty in keeping track of these fees
and determining when specific fees are used to purchase plant. Since the Commission
has found that reservation of capacity fees should be included in CIAC upon receipt, the
amortization of the fees should begin in the year the fees are received.

Based on the foregoing, the Commission concludes that the appropriate level of
reservation of capacity fees, net of amortization, to include in clAg: is $285,230,
consisting of $136,764 for water operations and $148,466 for sewer operations.
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Management Fees

The Public Staff made an adjustment to include in CIAC management fees that
should have been collected since the last rate case, including management fees for 419
taps in the Cambridge subdivision and management fees for the Covington Cross
system. The Public Staff also recommended that management fees that the Company
overcollected in the Turtle Rock and Strathmoor systems be refunded to the current
property owners with 10% interest compounded annually.

In her rebuttal testimony, Company witness Weeks agreed with the Public Staff's
recommendation to refund the overcollections in Turtle Rock and Strathmoor, but
proposed that the refund be made at an 8% interest rate. Witness Weeks opposed the
public Staff's adjustment to include the Cambridge management fees .in CIAC.
Although witness Weeks acknowledged that the Company did not collect management
fees in Cambridge when they were authorized to do so, she stated that the Company's
failure to do so was inadvertent. Witness Weeks further stated that, "of the many
connection and management fees the Company collects eadrr month, from time to time
it will make mistakes." In the alterative, witness Weeks stated that if the Commission
inputed the management fees, then the Company should be allowed to assess the
current property owners for the fees. Finally witness Weeks testified that the Covington
Cross management fee of $100 per connection should be split between water and
sewer operations, and since the water system is under CWS Systems, only behalf of
the $100 fee should be included in CIAC in this case.

The first difference between the parties regarding management fees concerns
the appropriate interest rate to be used in the calculation of refunds for the Turtle Rock
and Strathmoor systems. As previously discussed under the refund of gross-up section,
the Commission has found that 10% continues to be a fair and reasonable rate for utility
refunds. Therefore, the Commission concludes that the Company should be required to
refund the overcollection of management fees in the Turtle Rock and Strathmoor
systems to' the current property owners, with 10% interest compounded annually, and
that the Company should file a refund plan within 60 days of the effective date of this
order. .

The next difference concerning management fees pertains to the fees for the
Cambridge system. As previously discussed, it is the responsibility of management of
the utility company to collect its authorized rates, including management fees, The
Commission concludes that the Public Staff's adjustment to include the management
fees that should have been collected in Cambridge in CIAC is appropriate. The
Commission further concludes that the ratepayers should not be required to pay rates to
allow a return on plant investment that should have been recovered through authorized
management fee collections. .
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As to whether the Company should be allowed to assess the current property
owners forthese fees, as previously discussed, there is no statutory authority for
assessing the customers for undercollections that were the result of the actions of the
Company. Furthermore, the fees in question were for the years 1993 through 1999, the
Company did not request an assessment until 2004, some five years later, and the
Company should be stopped from now seeking and recovering an assessment. The
Commission therefore concludes that the Company is not entitled to assess the current
property owners in the Cambridge subdivision for management fees that it failed to
charge.

Finally, the parties disagree on the level of fees to be included in CIAC for the
Covington Cross system. The Public Staff calculated the management fees for the
Covington Cross system based on a fee of $100 per lot, while the Company used both
$50 and $100 per lot. In her rebuttal testimony, Company witness Weeks testified that
the $100 management fee should be split between water and sewer operations, and
since the water system is under CWS Systems, only one-half of the $100 fee should be
included in CIAC in this case.

The management fee for the Covington Cross sewer system is set froth in the
contract with the developer, which was filed in Docket No. W-354, Sub 171. This
contract is just for the sewer system, and clearly states that the management fee is
$100. On crossexamination, witness Weeks agreed that the $100 management fee
should not be split between water and sewer operations. Therefore, the Commission
concludes that the management fee for Covington Cross is $100 for sewer operations.
Based on the $100 management fee, the management fees, net of amortization, to be
included in CIAC for Covington Cross are $8,857, as recommended by the Public Staff.

Summary

Based on the foregoing, the Commission concludes that the appropriate amount
of CIAC, net of amortization, is $18,536,122 for water operations and $15,416,949 for
sewer operations.

ACCUMULATED DEFERRED INCOME TAXES

The
proceeding.
operations,
$2,742,295.
operations,
$1,652,408.
the following

parties disagree on the amount of ADIT to deduct from rate casein this
The Public Staff recommends an amount of $3,396,528 for water

which is $654,233 greater than the Company's proposed amount of
The Public Staff also recommends an amount of $2,033,281 for sewer

which is $380,873 more than the Company's proposed amount of
The differences in the level of ADIT recommended by the parties consist of
items:
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Item Water Sewer

ADIT - plant modification fees
ADIT - rate case expense
ADIT - deferred maintenance
ADIT - depreciation

$ 524,691
4,751

(2,291 )
. 127.082

$ 302,814
2,864

(1,380)
76,575

Total §_e54,z8:1 §_ 380,873

ADIT - Plant Modification Fees
I

r

l

V\htness Femald has removed from federal ADIT $670,712 and from state ADIT
$156,793 associated with plant modification fees received by the Company in 2001,
2002, and 2003. CWS has included all cash payments received as tap fees as taxable
income for tax purposes and has included a debit balance in ADIT associated with the
receipt of plant modification fees. Witness Femald testified that CWS collects plant
modification fees for the expansion of and improvements for the utility system. Witness
Femald testified that the Public Staff had requested CWS's external auditors' opinion on
the taxability of plant modification fees but has not received a response. Witness
Femald removed an amount of ADIT related to plant modification fees based on
information available as of the date of her testimony because the Company had not
provided the basis for taxing plant modification fees under the tax law changes.

CWS takes the position that plant modification fees are taxable income under the
Job Protection Act of 1996. CWS has treated plant modification fees as taxable income
and has actually paid tax on them. CWS has followed this procedure based on
consultation with its tax experts, PriceWaterhouseCoopers.

On crossexamination, CWS asked witness Fernald to identify the authority she
relied upon in support of her position that the post-2000 plant modification fees were not
taxable. She identified the IRS final regulation issued on January 11, 2001. VWtness
Femald cited portions of the regulation exempting Contributions in Aid of Construction
from taxable income generally but listing as an exception customer connection fees.

In particular, witness Femald cited Section (b)(1 ) on page 2255:

(b) Contribution in aid of construction - (1) in general. For purposes of
Section 118(e) and this section, the term contribution in aid of construction
means any amount of money or other property contributed toa regulated public
utility that provides water or sewage disposal service to the extent that the
purpose of the contribution is to provide for the expansion, improvement, or
replacement of the utility's water or sewage disposal facilities.

Witness Femald also cited Section (b)(3)(i) on page 2255. This portion of the
regulation exempts from the definition of nontaxable CIAC customer connection fees:

(3) Customer connection fee- (i) In general. Except as provided in
paragraph (b)(3)(ii) of this section, a customer connection fee is not a
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contribution in aid of construction under this paragraph (b) and generally iS
includible in income. The term customer connection fee includes any amount of
money or other property transferred to the utility representing the cost of
installing a connection or service line (including the cost of meters and piping)
from the utility's main water or sewer lines to the line owned by the customer or
potential customer. A customer connection fee also includes any amount paid as
a service charge for starting or stopping service

In support of its position that plant modification fees are taxable, CWS relies on
other paragraphs of the same regulation. CWS relied upon paragraph (b)(4)(i)

(4) Reimbursement for a facility previously placed in service - (i) In general. If a
water or sewage disposal facility is placed in service by the utility before an
amount is contributed to the utility, the contribution is not a contribution in aid of
construction under this paragraph (b) with respect to the cost of the facility
unless, no later than 5% months after the close of the taxable year in which the
facility was placed in service, there is agreement, binding under local law, that
the utility is to receive the amount as reimbursement for the cost of acquiring or
constructing the facility

CWS also cites Section (b)(5)

(5) Classification of rate raking authority. The fact that the applicable
ratemaking authority classifies any money or other property received by a utility
as a contribution is not conclusive as to its treatment under this paragraph (b)

In addition, CW S f i led as a la te  f i led exhib i t  a  memorandum f rom
PriceWaterhouseCoopers in which the firm stated that it agreed with CWS's tax
treatment of plant modification fees. The Public Staff lodged no objection to
Commission consideration of this late-filed exhibit. Specifically, Mr. Jerry Cahill stated
that, for the 2001 through 2003 tax returns, "plant modification fees and tax connection
fees were properly included in taxable income on each tax return under the provisions
of Internal Revenue Code Section 118 and Income Tax regulations thereunder
Finally, Public Staff witness Lucas testified on crossexamination that CWS serves in a
number of subdivisions where the backbone facilities are in place before the residences

Thereafter, infill occurs, and both tap fees
and plant modification fees are assessed when new residences make connection to the
water and sewer system This testimony supports CWS's position that
paragraph (b)(4)(i) is controlling. As a result the Commission concludes that CWS
appropriately treated the plant modification fees as taxableincome

in the subdivision are completely built out

Based on the foregoing, the Commission concludes that CWS has appropriately
accounted for such plant modification fees and that the appropriate amount of ADIT
related to plant modification fees is $554,465 for water operations and $422,257 for
sewer operations

lllllll III ll I
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ADIT - Rate Case Expense

The Public Staff and the Company are recommending different amounts of ADIT
related to rate case expense due to the differing levels of unamortized rate case
expense. Based on its conclusions reached elsewhere in this Order regarding the
appropriate level of unamortized rate case expense, the Commission concludes that the
amount of ADIT related to rate case expense to deduct from rate base is $34,270 for
water operations and $20,651 for sewer operations.

ADIT - Deferred Maintenance

The difference in the level of ADIT related to deferred maintenance is due to the
different levels of deferred maintenance included by the parties in rate base. Based on
the level of deferred maintenance oosls to be included in rate base determined
elsewhere in this Order, the Commission concludes that the amount of ADIT related to
deferred maintenance to be deducted from rate base is $136,231 for water operations
and $82,088 for sewer operations.

ADIT - Depreciation

i
I

The only difference between the parties in the calculation of ADIT .- depreciation
relates to the amount of pro forma plant additions to be included in the calculation. The
Public Staff included the total amount of Pro forma plant additions of $4,654,673 in its
calculation, while the Company reduced the pro forma plant additions by the retirements
of $1 ,057,221 before calculating depreciation.

The purpose of the calculation is to update ADIT to recognize the additional plant
included in the rate case. The Company will be able to claim on its tax returns
depreciation, including the 50% bonus depreciation, for the total amount of plant
additions made, not just the amount net of retirements. Therefore, it is appropriate to
calculate the adjustment to ADIT - depreciation based on the total pro forma plant
additions.

Summary

Based on the foregoing, the Commission concludes that the appropriate amount
of ADIT to deduct from rate base in this proceeding is $2,920,893 for water operations
and $1 ,671 ,871 for sewer operations. - .

DEFERRED CHARGES

The Company and the Public Staff have recommended different levels of
deferred charges as a result of maintenance expenses and rate case expense. As to
the difference in deferred charges related to maintenance expenses, in her rebuttal
testimony Company witness Weeks testified that Public Staff witness Henry omitted
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deferred charges of $13,294 from rate base. On crossexamination, witness Weeks
stated that the $13,294 related to VOC testing. Public Staff witness Henry testified that
he did not include VOC testing in deferred charges in rate base since the Commission
has previously ruled that VOC tests are regular tests and should not be included in
deferred charges.

In its final schedules filed on' January 7, 2005, the Company increased the
deferred charges for maintenance items from $403,546 to $575,791. In the final
schedules filed by the Public Staff on January 12, 2005, the Public Staff increased its
recommended level of deferred charges to $566,269, which is $9,522 'less than the
Company's final amount.

There is no testimony or evidence in the record explaining the difference
between the parties' recommended levels of deferred charges for maintenance items.
At the hearing, the difference between the parties' positions was due to VOC testing.
The Commission has previously addressed the issue of deferred charges related to
VOC testing in prior rate cases. In the last rate case, Docket No. W-354, Sub 128, the
Commission found that an unamortized balance of VOC testing should not be included
in deferred charges, since the Commission had not authorized specific cost recovery of
VOC testing expenses but instead had included a normalized level of ongoing costs
expenses. »

i

Based on the note on Late Filed Exhibit KEW 3 indicating that the Company's
amounts exclude VOC testing, it appears that the difference between the parties is no
longer due to VOC testing. However, the Company has not provided any testimony or
evidence that there are additional costs for which the Commission has authorized
specific cost recovery, instead of including a normalized level in expenses. Since the
Company has not provided any testimony or evidence supporting any additional
deferred charges, the Commission concludes that the amount of unamortized deferred
charges related to maintenance items recommended by the Public Staff is appropriate
for use in this proceeding

Elsewhere in this Order, the Commission has addressed the appropriate level of
rate case expense to include in this proceeding and the amortization period for those
rate case costs. Based on those conclusions, 2/3 of the rate case costs for this
proceeding should be included in deferred charges

Based on the foregoing, the Commission concludes that the appropriate level of
deferred charges to induce in rate base is $708,721, consisting of $482,129 for water
operations and $226,592 for sewer operations

COST-FREE CAPITAL

As previously discussed under CIAC, due to the difficulty in making the refunds
since the Company no longer has customer records for the systems that have been
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sold, the gross-up collected in these systems should be treated as cost-free capital in
this case.

SUMMARY CONCLUSION

Based on the foregoing, the Commission f inds and concludes that the
appropriate level of rate base for use in this proceeding is $30,372,584, of which
$19,542,600 is applicable lo Water operations and $10,829,984 is applicable to sewer
operations.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 52 - 60

The evidence supporting these findings is contained in the testimony of Public
Staff witnesses Henry, Lukas and Femald and Company witnesses Luberlozzi, Weeks
and Daniel. The following tables summarize the amounts which the Company and the
Public Staff contend are the proper levels of revenues to be used in this proceeding:

WATER OPERATIONS

Item Company Public Staff Difference

Service revenues
Miscellaneous revenues
Uncollectible accounts

$ 6,747,099
133,966
(35,753l

s 6,896,512
208,366
(36,552)

$ 149,413
74,400

(7995

Total operating revenues $ §*3é§.§1.2 $_ 7,068,326 522s_014

SEWER OPERATIONS

Item' Company Public Staff Difference

Service revenues
Miscellaneous revenues
Uncollectible accounts

$ 5,340,312
63 187

127.770)

s 5,356,689
63 187
(27.855)

$ 16,377
0

Les)

Total operating revenues as 5375 729 $ 5,392 02 up. 1§~.~;Q~;

As shown in the preceding tables, the Public Staff and the Company agree on
the level .of miscellaneous sewer reveNues. Therefore, the Commission finds and
concludes that the level agreed to by the parties for this item is appropriate for use in
this proceeding



SERVICE REVENUES

The parties disagree on the best way to determine water and sewer
consumption. There is no dispute that the test year saw an unusually high rainfall.
Public Staff witness Hinton testified that his statistical analysis showed that the 63.03
inches of rainfall, and the 139 days of rain observed during the 2003 test year in CWS's
service area was abnormally. high. 'He maintained that this unusually high rainfall
contributed to a significantly lower number of gallons sold during the test year.

The parties generally agreed that an adjustment to the 2003lconsumption
amount was in order. Calculation of the appropriate adjustment was complicated by the
fact that the Company was only able to provide consumption records for the years 1992,
1996, 2001, 2002, and 2003. The Company recommended averaging the water
consumption per REU for all five available years. However, the Public Staff
recommended averaging the water consumption per REU Only for the years 2001,
2002, and 2003, because, as acknowledged by Company witness Daniel, some of the
Company's newer systems have appreciably higher water demand per connection as a
result of such features as in-ground irrigation systems and because total water
consumption increased every year from 1999 through 2002 before decreasing in 2003
as shove by the Company's Annual Reports

On crossexamination, Public Staff witness Hinton acknowledged that the level of
rainfall recorded in the Company's service area has ranged from a 30-year low in 2001
to a 30-year high in 2003. ,
averaged over the past three years, 45.49 inches, was close to the rainfall data
averaged over the past thirty years, 44.67 inches, and that the three-year average of
112 days of rain is close to the 30-year average of 114 days. The rainfall data is
presented in witness Hinton's Appendix A, page 9 of 12

However witness Hinton noted that the rainfall data

On the basis of the unusually heavy rainfall during the test year, the Commission
is convinced that the test period level of water consumption should be adjusted
Because of the apparent increase in per customer usage over time, the consumption
amounts for the years 1992 and 1996 are no longer representative and should not be
used

Based on the foregoing, the Commission concludes that the best method to
determine water consumption is by averaging the water consumption per REU for 2001 .
2002, and 2003, resulting in an average consumption of 5,300 gallons per month per
REU, which is an 8.1% increase over the average consumption during 2003. Similarly.
the best method to determine
consumption per metered REU for 2001, 2002, and 2003, resulting in an average
consumption for sewer operations of 8,233 per month per metered sewer REU. Based
on these average consumption amounts, the service revenues under existing rates are
$6,896,512 for water operations and $5,356,689 for sewer operations

sewer consumption is by averaging the sewer



MISCELLANEOUS WATER REVENUES

I

The parties disagree on the appropriate treatment of $74,400 of revenues from
antenna space rentals. Public Staff witness Femald testified that the Company
recorded these revenues on Utilities, lnc.'s books, while recording the legal expenses
associated with the leases on CWS's books..- Vlhtness Fernald further testified that,
since the revenues are from the rental of elevated storage tanks, whose costs are being
recovered from ratepayers, it is appropriate to flow the benefit of the lease payments to
ratepayers, similar to the treatment of pole attachment revenue for electric companies.

Company witness Lubertozzi testified that the antenna lease revenues and legal
fees should be recorded in nonutility income (Account 421) and miscellaneous nonutility
expenses (Account 425), respectively, and should not be included in miscellaneous
revenues in this case. V\htness Lubertozzi further testified that property on which the
antennas are connected belongs to the utility rather than the ratepayer and that the
rates Paid by the customers do not entitle them to any equitable interest in the
Company's property. Witness Lubertozzi also testified that the Public Staff's position
does not consider the fact that the assets on which the antennas are attached were
contributed, and that the Company is not eating a return on the assets in question

The Commission agrees with the Public Staff that the revenues from antenna
space rentals are incidental revenues and should be included in miscellaneous
revenues in this case. This treatment is consistent with the treatment of pole
attachment revenues for electric companies, and with the treatment of antenna lease
revenues for Heater Utilities, Inc. The Commission does not agree that the appropriate
accounts for the leases are nonutility income and expense accounts, as stated by
Company witness Lubertozzi. Under the Uniform System of Accounts (USoA) for Class
A Water Utilities, which the Company should be following under Rule R7-35, revenues
from antenna space rentals should be included in water operating revenues under
Account 472-- Rents from Water Property. As stated in the USoA, this account shall
include rents received for the use by others of land, buildings and other property
devoted to water operations by the utility

The fact that the elevated tanks to which the antennas are attached may have
been contributed to the utility does not change the proper ratemaking and accounting

If the tanks were contributed, the shareholders have no
investment in the property generating the revenues, and should not receive a windfall
from the leases. Also, if the tanks were contributed, the developers who contributed the
tanks recovered their costs through the sale of lots, so that, ultimately, the ratepayers
have paid for the tanks, Finally, even though the Company proposes to include the
revenues in nonutility income, the Company does not propose allocating any of the
costs associated with the tanks, such as maintenance, property taxes, and deprecation
expense, to nonutility operations

treatment of these revenues.



UNCOLLECTIBLE ACCOUNTS

The difference between the Company and the Public Staff regarding uncollectible
accounts results from the application of the uncollectible percentages to different levels
of service and miscellaneous revenues recommended by the Company and the Public
Staff. Having determined the appropriate level of service and miscellaneous revenues
elsewhere in this Order, the Commission concludes that the appropriate level of
uncollectible accounts is $36,552 for water operations and $27,855 for sewer
operations

SUMMARY CONCLUSION

Based on the foregoing, the Commission f inds and concludes that the
appropriate level of revenues under present rates for use in this proceeding is
$12,460,347, of which $7,068,326 is applicable to water operations and $5,392,021 is
applicable to sewer operations

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 61
The evidence supporting this finding is contained in the testimony of Public Staff

witness Lucas and Company witnesses Lubertozzi and Daniel and is not contested in
this proceeding

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 62 ... 72

The evidence supporting these Findings is contained in the testimony of Public
Staff witnesses Henry, Lucas and Femald and Company witnesses Lubertozzi, Weeks
and Daniel. The following tables summarize the amounts that the Company and the
Public Staff contend are the proper levels of maintenance expenses to be used in this
proceeding

WATER OPERATIONS

Comoanv Public Staff Difference

Salaries and wages
Purchased power
Purchased water
Maintenance and repairs
Maintenance testing
Meter reading
Chemicals
Transportation
Operating expenses charges to plant
Outside services - other

$ 1,373,215
560,302
422.317
577.615

$ 1,102,285 $ (270,930)
560.302
395,489
577.1333

(25,828)
(282)

113.475
230.736
126.026
(568,099)
167.857

113.475
230.736
126.026

(456,015)
88.710

112,084
(79,147)

Total maintenance expenses 3.094.982 §_2.829.879 $ (265,103)



SEWER OPERATIONS

Item Company PublicStaff Difference

Salaries and wages
Purchased power
Purchased sewer
Maintenance and repairs
Maintenance testing
Meter reading
Chemicals
Transportation
Operating expenses charges to plant
Outside services - other

$ 827,448 $
467,906
12,788

1,451,783
166,681

0
139,033
75,939

(342,315)
53.454

664,196 $ (163,252)
467,906 0
12,788 o

1,341 .033 (110,750)
166,681 0

0 0
139,033 0
75,939 0

(274,778) 67,537
53,454 O

Total maintenance expenses $_ 2.85 17 $2.646,252 il206,4651

As shown in the preceding tables, the Public Staff and the Company agree on
the levels of purchased power, purchased sewer, maintenance testing, meter reading,
chemicals, transportation, and sewer outside services - other. Therefore, the
Commission finds and concludes that the levels agreed to.by the parties for these items
are appropriate for use in this proceeding. .

SALARIES AND WAGES

CWS has included in salary and wage expense costs for additional employees
needed to comply with newly required daily chlorine testing. CWS witness Daniel
explained the need for the new employees; N.C. Division of Environmental Health
(DEH), pursuant to Rule #T15A: 18A. 1303(b), currently is requiring the daily chlorine
residual monitoring (365 days/year) of chlorine residuals of all entry points and in the
distribution system of water systems. Several of DEH's compliance inspection reports
of CWS systems noted deficiencies for water systems not conducting daily chlorine
checks.

VWtness Daniel testified that CWS has evaluated the new DEH requirement to
determine the most feasible and economical way of complying with this rule. Due to the
significant number of CWS water systems and entry points spread across North
Carolina, witness Daniel testified that CWS would require an additional 15 certified
operators to conduct the daily chlorine residual tests of each entry point and in the water
distribution system. .

lMtness Daniel testified that CWS had begun the hiring process for the 15
operators. CWS is advertising for additional operators throughout the state. CWS also
has implemented an Employee Hiring Incentive Bonus Program rewarding existing
employees who refer eligible applicants. If the referred applicant is hired and completes

i
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his or her probationary period, the referring employee receives an incentive bonus.
Witness Daniel testified that the Public Staff and 'the Commission Staff both are aware
of the new DEH requirement and the cost impact on the CWS customers and CWS as
well as other water companies throughout the State.

The Commission determines that it should allow the costs CWS must incur to
comply with the new regulatory requirements to be included in salaries and wages
expense for rate-making purposes.. The new daily chlorine testing is a known and
measurable change that was in place before the hearing in this case concluded. CWS
has also, prior to the close Of the case, begun to undertake the steps tO comply with
these new requirements. Compliance with the requirements is not optional. CWS must
comply. These requirements are imposed on CWS by environmental regulators.
Should.the Commission refuse to allow recovery of these costs, CWS will be adding
significant costs to fulfill its service responsibilities to its customers that will not be
recovered through rates. This will result in immediate attrition and pressure to again
increase rates.

The Commission concludes that salaries of $434,182 for fifteen new certified
operators should be included in this case.

PURCHASED WATER 1
i

The parties disagree on the amount of purchased water expense. In its
application for a rate increase, the Company applied an inflation adjustment to the cost
of purchased water to recognize price increases. The Public Staff agreed that
purchased water expense should be included in the inflation adjustment and made a
similar adjustment in its refiled testimony. At that point in time, the parties were in
agreement on this issue. However, in his rebuttal testimony, Company witness
Lubertozzi proposed an adjustment to purchased water expense to recognize increases
in the rates charged by seven CWS providers. Witness Lubertozzi also applied the
inflation adjustment to his adjusted level of purchased water expense, including the
separate adjustment that he had already made to purchased water to recognize
increases in prices. Finally, in the f inal exhibits f iled by the Company on
January 7, 2005, the Company revised the calculation of the inflation adjustment to
exclude the adjustment that it had made to purchased water expense to reflect the
increase in prices.

The disagreement between the parties concerns how price changes for
purchased water should be recognized. This disagreement did not arise until the
Company filed its rebuttal testimony, at which time it proposed a new adjustment to
purchased water to recognize the increase in charges by its suppliers. Company
witness Lubertozzi testified that, after reviewing the purchased water invoices, he
determined that seven of the providers had increased either their base facility or usage
charges. Witness Lubertozzi adjusted purchased water expense to recognize these
price increases, Public Staff witness Lucas testified at the hearing that some of the
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items to which the inflation factor had been applied may have gone up by more than the
3.3% inflation factor and some may have gone up by less than 33%. Therefore, he
recommended against pulling out a single item, such as purchased water and
increasing it independently of the others..VWtness Lucas also testified that he had not
been able to review all of the Company's purchased water invoices for 2003.

The Commission agrees with the Public Staff on this issue. The Company has,
in effect, made an adjustment to recognize price increases for purchased water twice,
once through the inflation adjustment, and again by making a separate adjustment to
purchased water expense for price increases. The Company appears to try to recognize
this problem in its final schedules, but only removes the adjustment to purchased water
from the inflation calculation, and not the total purchased water costs.

An inflation adjustment is made in order to recognize the overall increase in costs
for a variety of expenses. Some of these expenses may not have changed since the
test year. Some may have increased by less than the inflation adjustment, and
may have increased by more. Separating a portion of one expense from the many
expenses adjusted for inflation is not appropriate. Therefore, the Commission
concludes that the appropriate amount of purchased water expense is $395,489 before
any annualization and initiation adjustments.

some

MAINTENANCE AND REPAIRS

The difference in the levels of maintenance and repairs recommended by the
Company and the Public Staff is composed of the following:

Item Water Sewer

Deferred charges
Maintenance and repairs - sludge removal

$ (282)
0

$ (2,666)
(108,084)

Total (110.750)

Deferred Charges

The parties disagree on the level of amortization of deferred charges to include in
expenses. In her rebuttal testimony, Company witness Weeks testified that $72 was
missing from the Public Staffs recommended level of deferred expenses. Public St.aff
witness Henry testified at the hearing that the error of $72 relating to the amortization of
deferred charges for water operations should be corrected. Based on the testimony of
the parties at the hearing, it appeared that they were in agreement on the .level of
deferred expenses to be included in this case. However, when the Company filed its
final schedules on January 7, 2005, it increased the level of deferred expenses from
$151,992 to $197,924. In the f inal schedules f iled by the Public Staf f  on
January 12, 2005, the Public Staff increased deferred expenses to $194,976, which is



$2,948 less than the Company's final amounts; The Company has not provided any
testimony or evidence supporting the increase in deferred expenses. Since the
Company has failed to provide evidence supporting any additional deferred expenses
above the amount included by the Public Staff in its final schedules, the Commission
concludes that the levels proposed by the Public Staff are appropriate for use in this
proceeding.

Maintenance and Repairs - Sludge Removal

The parties disagree on the amount of sludge hauling expense, which covers all
expenses related to sludge transport and disposal. Public Staff witness Lucas
recommended a sludge hauling expense of $757,834, before the inflation adjustment.
The Company recommended that the sludge hauling expense remain at.the test year
level of $865,918.

CWS relies on Bio-Tech, Inc., an affiliated company, to dispose of a substantial
percentage of its sludge. Vihtness Lukas testified that CWS can accomplish its sludge
transport and disposal for less expense than using Bio-Tech. Bio-Tech charges 4 to
5 cents per gallon to dispose of sludge from the CWS sewer plants in the Charlotte
area. Witness Lucas testified that less expensive options exist in the Charlotte area.
Witness Lucas testified that Bio-Tech charges 4 cents per gallon for sludge disposal.
However, the Water and Sewer Authority of Cabarrus County charges 3 cents per
gallon, and CMU charges 3.5 cents per gallon. According to witness Lucas, Bio-Tech
charges 5 cents per gallon to transport sludge to the Bio-Tech disposal site near
Columbia, South Carolina.

V\htness Lukas calculated that Bio-TeM's total sludge transport and disposal cost
during 2003 ranged from 7 to 10 Cents per gallon for sewer plants in the Charlotte area.
Witness Lukas calculated that an alterative provider CWS uses in the Charlotte area
charges 6.75 cents per gallon for transport and disposal. For CWS's Old Point sewer
plant in Pender County, Bio~Tech charges 10 cents per gallon, while the alternative
provider charges 8.93 cents per gallon. Witness Lucas recommends that CWS always
use the lowest cost option.

CWS witnesses Daniel and Lubertozzi testified in opposition to witness Lukas
sludge hauling adjustment. They testified that CWS must look into aspects of sludge
hauling services other than the bottom line costs. Reliability and quality also are
important.

I

V\htness Daniel testified that Bio-Tech has large sludge holding tanks and an
application site that are designed to allow Bio-Tech to haul sludge 365 days per year,
therefore, Bio-Tech's sludge hauling capabilities are much less affected by weather.
Witness Daniel testified that smaller sludge hauling contractors do not have storage

.capabilities and haul with smaller tank trucks directly to their disposal sites where the
sludge must be immediately applied.

I
i
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Witness Daniel related instances where CWS had been denied service during
rainy conditions because the application melds were too wet. He testified that the
inability of these alternative providers to haul sludge lasted from one to several days.
This placed the CWS plants in jeopardy of non-compliance. In contrast, Bio-Tech has
never denied service.

Vlhtness Daniel testified that Bio-Tech conducts a quality operation that protects
CWS against potential liabilities and reduces CWS's operations expense by providing
testing and reporting services other sludge hauling contractors do not provide. In
particular, Bio-Tech provides toxicity character leaching procedure (TCLP) testing on a
reoccurring basis. Other sludge hauling contractors require the utility to conduct this
testing at its own expense.

1

1

I .
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Vlhtness Daniel testified that Bio-Tech performs Microtox testing on every load of
sludge transported to its facility to ensure that Bio-Tech limits CWS's liability. This
testing insures that there is evidence that CWS's sludge is not hazardous to the
environment. Most other sludge hauling contractors require the utility to be responsible
for this liability.

Witness Daniel testified that small waste haulers who directly apply sludge to
their fields require CWS to stabilize sludge to a 12 pH before it is hauled. Most sludge
has a natural pH of 6.8 to 7.5.

CWS witness Lubertozzi testified that Bio-Tech provides a higher level of service
and more services than some of  the vendors identif ied by witness Lucks.
Witness Lubertozzi testified that the Public Staff had failed to include in its analysis
whether the "local" providers can accommodate the amount of sludge CWS produces.
Witness Lubertozzi conducted his own analysis and concluded that the charges by the
local providers as reported by witness Lukas were inconsistent with actual costs.

When witness Lubertozzi contacted the local providers listed by witness Lucas,
some advised that they do not perform the testing services Bio-Tech provides. Others
cannot haul sludge. Witness Lubertozzi testified that CWS would have to contract with
a licensed waste hauler.

Witness Lubertozzi communicated with Bio-Nomic, Inc., which reported .that it
would charge CWS 3 cents to 4 cents per gallon to haul CWS's sludge. Contrary to
what the public Staff had reported, Bio-Nomic reported that it could not haul sludge for
2 cents per gallon because 2 cents per gallon would not cover the cost of fuel for the
hauling truck. . , '

Another local provider contacted by witness Lubertozzi reported that itdid not
wish to haul the CWS sludge or to undertake the responsibility or liability for accepting
CWS's sludge. Other local providers stated that they too would be unwilling to accept



the CWS sludge at the price stated by witness Lucks without more information on the
percent to solid ratio, volume and frequency.

Based on information provided by witness Lucks, witness Lubertozzi calculated
an average cost for all providers of $0.0923 per gallon, an average cost for providers
excluding Bio-Tech of $0.0967, and a Bio-Tech cost per gallon of $0.0876.
Witness Lubertozzi concluded from this analysis that the Public Staff analysis may be
skewed by vendors willing to quote a lower price in an attempt to obtain new business.
Witness Lubertozzi testified that price should not be the only consideration taken into
account in determining whether sludge hauling costs should be recovered.
Vs/itness Lubertozzi testified that management's decision to hire Bio-Tech was a prudent
one, and it is inappropriate to second guess this decision on the basis of hindsight as
the Public Staff has done.

The Commission concludes that it should reject the Public Staff adjustment and
include the full Bio-Tech test year costs in maintenance and repair cost. The Public
Staff investigation has been one to identify the lowest possible cost combination of
service without appropriate regard to other salient factors such as reliability and quality
of service. It is inappropriate to disallow actual costs on the theory that for some
sewage treatment plants a lower cost provider is available without obtaining assurances
that the low-cost alterative provider can provide a comparable level of service. If for
certain sewage treatment plants, CWS can save sludge hauling costs by using a local
provider rather than Bio-Tech, but if CWS must incur additional costs for pH-balance or
testing, the net impact may be no net financial benefit at all. The Public Staff has failed
to include the additional costs in cost of service CWS would incur if it had not used Bio-
Tech but other providers that did not test or balance the pH.

Based on the cross-examination it appears that CWS has more options in the
Piedmont area than in the less populous areas of the State such as on the Easter
Seaboard. Obviously, CWS and its ratepayers benefit from the ability to have access to
a readily available, reasonably priced sludge hauling provider that will not withhold its
services for the difficult to serve routes.

Based on the foregoing, the Commission concludes that the appropriate amount
for maintenance and repairs expense is $577,333 for water operations and $1,449,117
for sewer operations.

1
I
I

OPERATING EXPENSE CHARGED TO PLANT
I

The only difference in the parties' levels of operating expenses charged to plant
relates to an adjustment made by the Company to increase maintenance salaries for
fifteen additional operators. Both the Company and the Public Staff used the same
methodology to calculate operating expenses charged to plant but disagree on the
amount of maintenance salaries that should be used in the computation of an ongoing
level of expense. Having determined the appropriate level of maintenance salaries



elsewhere in this Order, the Commission concludes that the appropriate level of
operating expenses charged to plant is $910,414, of which $568,099 is applicable for
water operations and $342,315 is applicable to sewer operations.

WATER OUTSIDE SERVICES OTHER

The only area of disagreement between CWS and the Public Staff concerning
outside services for water operations is related to legal fees for Pine Knoll Shores (PKS)
incurred from 1995 through 2002. The Public Staff removed these legal fees from plant
in service and excluded them from test year expenses, while the Company also
removed these legal fees from plant in sewioe but amortized them to expenses over a
seven-year period.

I

The Public Staff argues that the legal fees associated with CWS's PKS litigation
are improperly listed under the category of organizational costs. The Public Staff
believes that these expenses, incurred between 1995 and 2002, should be accounted
for under the Other category. The Public Staff bases its proposition on the fact that the
legal fees do not fit under the category at organizational costs as defined in the Uniform
System of Accounts.2 Further, he believes that the fees should not be recovered from
the ratepayers as an expense because the utility's customers did not benefit from the
lawsuit.

Although CWS agrees that the legal fees to do not fit neatly under the
organizational costs category, it nevertheless feels the mosts should be amortized.
CWS further alleges that the Public Staff has made a determination without
understanding the history of the litigation or the other issues addressed by the parties
Overall, CWS claims that the litigation was undertaken on behalf of its ratepayers and
the ratepayer's interests were benefited

The Commission, like the Public Staff and CWS, recognizes that the legal fees
do not fit within the definition of category costs provided by the Uniform System of
Accounts. However, the Commission does not entirely agree with both parties
regarding the litigation costs. It is clear from CWS description of the history that both
ratepayers and shareholders actually benefited to some degree from CWS' participation

CWS about transferring the water system. When CWS refused, the Town began
constructing a duplicate system paralleling CWS's lines. This led to a bevy of court
proceedings in which it was finally decided that the restrictive covenants upon which
CWS relied did not preclude the Town from building its system. The Town ultimately
was unable to continue its efforts with the system

in this litigation. As CWS indicated in its proposed order in 1995 the Town approached

According to the Public Staff, the National Association of Regulatory utimy Commissioners (NARUC)
Uniform System of Accounts (USOA) for Class A water utilities defines organizational costs as
all fees paid to federal or state governments for the privilege of incorporation and expenditures incident to
organizing the corporation, partnership or other enterprise and putting it into readiness to do business
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The Commission believes, upon consideration of the entire record, that the legal
expenses in question were actually incurred in the course of the Company's operations.
In addition, the Commission believes that, while the legal expenses in question were
primarily incurred for the benefit of the Company's stockholders, they also had potential
benefits for the ratepayers for the reasons given by CWS. As a result, in the exercise of
its discretion, the Commission concludes that one-half of the legal fees in question
should be treated as an allowable operating expense and amortized to rates.

Based on the foregoing, the Commission concludes that the appropriate level of
outside services - other for water operations is $128,284. '

SUMMARY CONCLUSION

Based on the foregoing, the Commission f inds and concludes that the
appropriate level of maintenance expenses for use in this proceeding is $5,878,350, of
which $3,028,299 is applicable to water operations and $2,850,051 is applicable to
sewer operations.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 73 - 83

The evidence supporting these findings is contained in the` testimony of Public
Staff witnesses Henry, Lukas and Fernald and Company witnesses Lubertozzi, Weeks
and Daniel. The following tables summarize the amounts that the Company and the
Public Staff contend are the proper levels of general expenses to be used in this
proceeding:

WATER OPERATIONS

Item Comoanv Public Staff Difference

Salaries and wages
Office supplies & other office expense
Regulatory commission expense
Pension and other benefits
Rent
Insurance
Office utilities
Miscellaneous
WSC expense adjustment
Interest on customer deposits
Annualization adjustment
Inflation adjustment

$ 431 ,734
203,702

46,004
382,591
35,696

202,068
100,749
45,235
(20,807)
14,768

149,210
84,930

$ 400,523 $
203,702
26,083

296,675
35,696

202,068
100,749 .
45,235

(20,807)
14,768

204,159
83,302

(31,211)
0

(19,921 )
(85,916)

o
0.
o
0
O
0

54,949
(1,628)

Total general expenses $ 1 675 seq s 1,592,153 $ .(8e»,72z)
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SEWER OPERATIONS

Companv Public Staff Difference

Salaries and wages
Office supplies a other office expense
Regulatory commission expense
Pension and other benefits

$ 260,147 $ 241.340 $ (18_807)

27.720
230.536
21

121.759
60.708

15,716
178,765
21 .509

121 .759
60.708
23.849
(12,537)

(12,004)
(51 ,771 )

(12,537)

Insurance
Office utilities
Miscellaneous
WSC expense adjustment
Interest on customer deposits
Annualization adjustment
Inflation adjustment

322.593
93.184

329.769
88.061

0
o
0

7
(5,123)

Total general expenses $12§1,11] $ 1_2oo.5_8g_

As shown in the preceding tables, the Public Staff and the Company agree on
the levels of office supplies and other office expense, rent, insurance, office utilities
miscellaneous, WSC expense adjustment, and interest on customer deposits
Therefore, the Commission finds and concludes that the levels agreed to by the parties
for these items are appropriate for use in this proceeding

SALARIES AND WAGES

The difference in the level of general salaries and wages recommended by the
parties relates to the following items

Water Sewer

Reclassification of operator
Project manager

$ 3,109
(34.320) (20,680)

Total 2111

The first area of difference between the parties pertains to reclassification of an
operator hired after the end of the test year from general salaries to maintenance
salaries. Both CWS and the Public Staff agree that this adjustment should be made but
disagree on the amount.that should be reclassified as maintenance salaries. Company
Vlhtness Weeks reclassified $11,440 of general salaries to maintenance salaries while
the Public Staff only reclassified $6,458. The difference of $4,982 represents the
amount that was allocated to other North Carolina companies by Public Staff witness
Henry and not included in his refiled exhibit as general salaries. Both parties are in

$ 618.8071

(80,~52Ql
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agreement on the percentage of general salaries that should be allocated to other North
Carolina companies. `

CWS' calculation of general salaries in its revised rebuttal exhibits begins with
the amount recommended by witness Henry in his refiled exhibit, which did not include
the $4,982 amount allocated to other North Carolina companies. Witness Weeks
adjusted witness Henry's recommended general salaries to reclassify this new operator
and consequently, removed more general salaries than was allocated to CWS. The
Commission, therefore, concludes that $4,982 of salaries should be added back to
general salaries in order to correct the Company's error. `

' The remaining difference between the Company and the Public Staff involves the
salary of a project manager. CWS is attempting to fill a project manager position to
meet increased regulatory requirements. At the time of his testimony, witness Daniel
was reviewing resumes of those seeking the position. Witness Daniel testified that the
duties of the project manager will include regulatory tracking and compliance, the
preparation of Consumer Confidence Reports, Vulnerability Assessments, NPDES and
PWS permit tracking and renewals, and annual reports. Also, this position will require
the development of a system wide database and its continued update.

In addition, the project manager will be accountable for providing operational
data as it pertains to the filing of contracts with the Commission. The project manager
will ensure that all CIAC is consistent with Commission approved contracts, which will
be accomplished by compiling and maintaining a data base of authorized connection,
tap and management fees. The data base will be an essential tool to CWS and will be
available to the Public Staff in future rate proceedings so as to alleviate some of the
Public Staff concerns expressed in this wee.

The Commission concludes that a project manager position is needed to meet
increased regulatory requirements and that a salary of $55,000 for a project manager
should be included in this case.

Based on the foregoing, the Commission concludes that the appropriate level of
general salaries is $434,843 for water operations and $262,020 for sewer operations.

REGULATORY COMMISSION EXPENSE

The Company and the Public Staff differ on the appropriate amount of rate case
expense in essentially two respects. The first involves an adjustment made by the
Public Staff to reduce the hourly rate for Mr. Finley's legal fees to $250 per hour.

V u

The Public Staff has adjusted the hourly. rate attorney fee to reflect what it
contends to be a reasonable fee level. The Public Staff has used a budgeted amount of
approximately $13,000 for legal fees. ThePublic Staff notes that Mr. Finley's hourly rate
is $380, a 52% increase from $250 hourly rate which he charged three years ago in the

53



IIII l l

4

z
I

I
r

I
I

Total Environment Solutions, Inc. rate case, Docket No. W-t146, Sub 1. In the last
general rate case for CWS, the Commission found that the $220 hourly rate charged by
Mr. Finely for CWS was unreasonable and reduced legal fees recoverable in that case
to reflect an hourly rate of $175. The Public Staff claims that the legal fee hourly
amount is not reasonable and has recommended adjustments to $250 an hour.

I

CWS argues that the fees it p.ays are reasonable for a fem such as Hunton &
VVilliams and is based on market conditions, years of experience, expertise and other
factors. CWS further argues that the Public Staff has not done a. sufficient analysis of
the fee prior to acting to reduce it. Moreover, CWS argues that Public Staff has not
made any adjustments to the actual costs interred by the company other than attorney
fees.

The Commission shares the Public Staffs concern regarding the issue of legal
fees and believes that legal fees must be reasonable. However, the Commission does
not agree with the Public Staff that $250 is a reasonable hourly attorney rate. In
considering the time and date of the last rate case, the Commission finds that $300 an
hour for legal services is a reasonable fee.

The second area of disagreement involves the Public Staff's use of a five-year
amortization period for rate case expenses versus the Company's recommendation of a
three-year period. .

Public Staff witness Henry recommends that rate case expenses should be
amortized over five years. He testified that seven years have passed since the
Company filed a rate case in the Sub 165 proceeding. Prior to that, three years passed
between the Sub 128 and Sub 165 rate case filings. Witness Henry testified that based
on these recent rate case proceedings, CWS has on average filed for a rate increase
every five years. Therefore, he testified, a five year amortization period for rate case
costs would 'be more appropriate than the Company's three year amortization period.

of the Company's prior filings, the average period between the Company's
filings is three years. Witness Henry only used the last three cases.

CWS witness Lubertozzi testified in rebuttal. He testified that based on a review
rate case

i

The Commission concludes that it should amortize the costs over three years. A
review of the Commission's official files indicates the following history of CWS rate
cases: Docket No. W-354, Sub 16 (1981), Docket No. W-354, Sub226 (1983), Docket
No. W-354, Sub 39 (1985), Docket No. W-354, Sub 69 (1988), Docket No. W-354, Sub
91 (1989), Docket No. W-354, Sub 111 (1992), Docket No. W?354, Sub 128 (1994);
Docket No. W-354, Sub 135 (1995) (withdrawal), Docket NO. W-354, Sub 266 (2004).
The average interval is approximately three years between cases. Historically, the
Commission has used a three year amortization period. If the amortization period is too
long, the costs of the case are not recovered from the ratepayers that were taking
service during the test year and who imposed on the Company the increased costs



9

1

requiring the request for a rate increase nor the ratepayers who will be taking service at
the time the rates are adjusted, but by a future generation of ratepayers. The rate case
amortization period should be accurately matched to be recovered from the ratepayers
that will be taking service while the rates are in effect,

Based on the foregoing, the Commission determines an appropriate level of total
rate case costs to be $213,678. Based on a three year amortization period, the annual
level of regulatory commission expense to include in this proceeding is $71,226.

PENSION AND OTHER BENEFITS

The difference between the parties over pensions and other benefits arises from
differences over salaries and wages. Based on resolution of those issues above, the
Commission determines that the appropriate level of pensions and other benefits is
$613,126, of which $382,591 is for water operations and $230,536 is for sewer
operations.

ANNUALIZATION ADJUSTMENT

Both parties are in agreement on the methodology and expense categories to
use in calculating an annualization adjustment. The parties disagree on the expense
amounts for purchased water and maintenance and repairs that should be used to
calculate an annualization adjustment. The Company and Public Staff also disagree on
the water consumption factor to apply to the annualization expenses. Based on the
Commission's findings elsewhere in this Order regarding purchased water and
maintenance and repairs and the appropriate annualization and consumption
percentages, the Commission concludes that the appropriate annualization adjustment
is $204,159 for water operations and $348,792 for sewer operations

INFLATION ADJUSTMENT

The Company and the Public Staff are in agreement on methodology and the
inflation factor, but disagree on the level of expenses to which the factor should be
applied. Specifically, the parties disagree on the expense amounts for purchased
water, maintenance and repairs, and outside services - other that should be used to
calculate an inflation adjustment. Based on the Commission's findings reached

elsewhere in this Order regarding purchased water, maintenance and repairs and
outside services - other, the Commission concludes that the appropriate inflation
adjustment is $83,302 for water operations and $92,255 for sewer operations

SUMMARY CONCLUSION

Based on the foregoing, the Commission f inds and concludes that the
appropriate level of general expenses for use in this proceeding is $3,038,065, of which
$1,730,751 is applicable to water operations, and $1,307,315 is applicable to sewer
operations
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 84 - 88

The evidence supporting these findings is contained in the testimony of public
Staff witnesses Henry, Lukas and Fernald, and Company witnesses Lubertozzi, Weeks
and Daniel. The following tables summarize the amounts that the Company and the
Public Staff contend are the proper levels of depreciation and taxes to be used in this
proceeding:

WATER OPERATIONS

Item Company Public Staff Difference

Depreciation net of PAA & CIAC
Amortization of ITC
Taxes other than income
Property taxes
Payroll taxes
Regulatory fee
Gross receipts tax
State income tax
Federal income tax

$ 733,357
(311 )

8
95,614

139. 148
8.482

282,733
59,659

273,688

$ 73t,150 s
(311)

8
95,614

116,438
8.482

282,733
42,310

194,100

(2,207)
0
0
o

(22,710)
o
o

(t7,349)
09,5881

Total depreciation and taxes 59 378 $1.470.524 §_;121,8541

SEWER OPERATIONS

Item Public Staff Difference

Depreciation net of PAA & CIAC
Amortization of ITC
Taxes other than income
Property taxes
Payroll taxes
Regulatory fee
Gross receipts tax
State income tax
Federal income tax

$ 379,387
(208)

5
57,613
69,986
6,470

323,521
32,856

150,729

$ 378,243 $
(208)

5
57,613
70,162
6,470

323,521
18,728
85.914

(1,144)
0
O
o

176
O
O

(14,128)
(64.819

Total depreciation and taxes $ 1.020_,359 s

I

As shown in the preceding tables, the Public Staff and the Company agree on
the levels of amortization of ITC, taxes other than income, property taxes, regulatory
fee, and gross receipts tax. Therefore, the Commission finds and concludes that the
levels agreed to by the parties for these items are appropriate for use in this proceeding.

Company

940.448 fs 479914
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DEPRECIATION NET OF PAA & ITC

The difference between CWS and the Public Staff regarding depreciation net of
PAA and ITC results from the parties' disagreement over the levels of CIAC that should
be deducted from plant in service in determining depreciable plant. Based on the

in ,
expense proposed by the Public Staff is

conclusions concerning CIAC reached elsewhere
concludes that the amount of depreciation
reasonable and appropriate for use in this proceeding.

this Order the Commission

PAYROLL TAXES

. The difference between the Company and the Public Staff regarding payroll
taxes results from the parties' disagreement over the appropriate level of salaries and
wages to include in this proceeding. Having previously determined the appropriate level
of salaries and wages for maintenance expenses and general expenses, the
Commission concludes that the appropriate level of payroll taxes is $209,134, of which
$139,148 is for water operations and $69,986 is for sewer operations.

STATE INCOME TAX

The Company and the Public Staff are recommending different levels of state
income tax due to differing levels of revenues and expenses recommended by each
party. Based upon conclusions reached elsewhere in this Order regarding the levels of
revenues and expenses, the Commission finds and conduces that the appropriate
levels of state income tax for use in this proceeding are $16,046 for water operations
and $0 for sewer operations

FEDERAL INCOME TAX

The Company and the Public Staff are recommending different levels of federal
income tax due to differing levels of revenues and expenses recommended by each
party. Based upon conclusions reached elsewhere in this Order regarding the levels of
revenues and expenses, the Commission finds and concludes that the appropriate level
of federal income tax for use in this proceeding is $67,686 for water operations and $0
for sewer operations

SUMMARY CONCLUSION

Based on the foregoing, the Commission f inds and concludes that the
appropriate level of depreciation and taxes for use in this proceeding is $2,176,186, of
which $1 ,340,556 is applicable to water operations and $835,630 is applicable to sewer
operations

57



EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 89 - 91

The evidence supporting these findings is contained in the Joint Partial
Settlement Agreement tiled by the parties on April 28, 2004.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 92

The following schedules summarize,the gross revenue and rate of return that the
Company should have a reasonable opportunity to achieve based upon the increase
approved in this Order. These schedules, illustrating the Company's gross revenue
requirements, incorporate the findings and conclusions found fair by the Commission in
this Order.

I
I
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SCHEDULE I

CAROLINA WATER SERVICE, INC. OF NORTH CAROLINA
DOCKET no. W-354, SUB 266

STATEMENT OF OPERATING INCOME AVAILABLE FOR RETURN
COMBINED OPERATIONS

For the Twelve Months Ended December 31, 2003, Updated to June so, 2004

Item
Present
Rates

Increase
Approved

After
Approved
Increase

Operating revenues:
Service revenues
Miscellaneous revenues
Uncollectible accounts

$12,253,201
271,553
(64,407)

$2,174,614
8,209

(11 .4330

14,427,815
279,762
(75,840)

Total operating revenues 12,460,347 2,171,390 14,631,737

5,878,350
3,038,065
1 ,109,393

(519)
13

153.227
209.134
14.952

606.254
16.046
67.686

11092.601

0
0
0
0
0
0

Operating revenue deductions:
Maintenance expenses
General expenses
Depr. net of PAA & CIAC
Amortization of ITC
Taxes other than income
Property taxes
Payroll taxes
Regulatory fee
Gross receipts tax
State income tax
Federal income tax

Total aper. revenue deductions

2.607
105.057
138.578
641.659
887.901

5,878,350
3,038,065
1 ,109,393

(519)
13

153.227
209.134
17.559

711 .311
154.624
709.345

11.980.502

Net operating income for return $ 1.367_746 $1283.489

A

$2,651,235

A* 'p-g 439 ;kw'* -.> J' I
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SCHEDULE II

CAROLINA WATER SERVICE, INC. OF NORTH CAROLINA
DOCKET no. W-354, SUB 266

STATEMENT OF RATE BASE AND RATE OF RETURN
COMBINED OPERATIONS

For the Twelve Months Ended December 31, 2003, Updated to June 30, 2004

Item Amount

Plant in service
Accumulated depreciation
Ca'sh working capital
Contributions in aid of construction
Advances in aid of construction
Accumulated deferred income taxes
Customer deposits
Gain on sale and flow back of taxes
Plant acquisition adjustment
Water Service Corporation
Pro forma plant
Deferred charges
Excess capacity
Excess book value
Cost-free capital
Allocation of CWS office plant cost

$ 82,973,405
(13,898,212)

848,514
(33,953,071 )

(44,780)
(4,592,764)

(392,487)
(289,628)

(1 ,880,811 )
256,584

3,597,452
708,721

(122,896)
(2,296,948)

(104,308)
(436,187)

Rate base L 30£Z584
Rates of Return

Present
Approved

4.50%
8.73%
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SCHEDULE III

CAROLINA WATER SERVICE, INC. OF NORTH CAROLINA
DOCKET no. W-354, SUB 266

STATEMENT OF CAPITALIZATION AND RELATED COSTS
COMBINED OPERATIONS

For the Twelve Months Ended December 31, 2003, Updated to June 30, 2004

Item
Ratio
%

Original
Cost

Rate Base
Embedded

Cost

Net
Operating
Income

Present Rates:

Debt
Equity

57.63%
42.37%

$17,503,720
t 2,868.864

7.28%
.73%

$ 1,274,271
93.475

Total 100.00% .$30.372.584 Gs 1.367 746

Approved Rates:

Debt
Equity

57.63%
42.37%

$17,503,720
12.868,864

7.28%
10.70%

$ 1,274,271
1.376.964

Total 192.00% §30.372584 $ 2 5 2 3 5

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 93

The evidence supporting this finding of fact is found in the testimony of Public
Staff witness Fernald and Company witness Lubertozzi. Public Staff witness Fernald
testified that she was concerned about how the Company determines what connection
charges and plant modification fees to charge customers, since there have been
instances when the Company did not collect fees in accordance with its tariff.sheet.
V\htness Fernald stated that she had requested a copy of any lists, references, or other
documents used by the Company, either at its Northbrook office for at the North Carolina
offices, to determine the amount of fees to charge, but she had not received a
response. Witness Fernald also testified that the list of connection charges and plant
modification fees filed by the Company with its application did not reflect the tariff sheet
or the actual fees being charged, Witness Fernald recommended that the Company
prepare and file with its rebuttal testimony a complete and accurate list of all connection
charges and plant modification fees for review by the Public Staff and Commission so
that an accurate tariff sheet could be issued in this case
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Company witness Lubertozzi testified that the Company currently has a list of
authorized connection charges and plant modification fees, that the list is currently
being revised and updated, and that the revised and updated list would be provided
when the review was completed.

The connection charges and plant modification fees currently approved by the
Commission are set forth in the tariff sheets attached as Appendix A to this Order. As
previously stated in this Order, no future deviations from the Company's tariffed fees will
be tolerated. The Commission concludes that the Company should carefully review the
connection charges and plant modification fees set forth in these tariff sheets for
accuracy and file any comments or proposed corrections within 30 days. If  no
comments or proposed corrections are filed within that period, the proposed list of
connection charges and plant modification fees will be deemed approved.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 94

The evidence supporting this funding of fact is found in the testimony of Public
Staff witness Fernald, and Company witness Weeks. Public Staff witness Fernald
recommended that the Company be responsible for installing all meters, and no longer
accept meters from developers. Witness Femald also recommended that the Company
be authorized to charge a meter fee of $50 for 5/8 or 3/4 inch meters, and actual cost
for meters greater than 5/8 or 3/4 inch for all metered water connections. Company
witness Weeks agreed with the Public Staffs recommendations.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 95

The evidence supporting this finding for unmetered systems is contained in the
testimony of Public Staff witness Lucas. The Company did not contest this finding.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 96 0 99

The evidence supporting these findings of fact is found in the testimony of Public
Staff witness Femald, and Company witnesses Weeks and Lubertozzi. The Public Staff
made the following accounting recommendations concerning the recording of CIAC on
the Company's books:

(1)

(2)

(3)

(4)

That the Company begin recording management fees as CIAC, not
revenues,
That the Company begin recording all monies received for main
extensions or to offset plant costs as CIAC,
That the Company begin recording all reservation of capacity fees as
CIAC on CWS's books,
That the Company make entries on its books to reflect the amount of
CIAC found reasonable by the Commission in this case
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(5)

(6)

That the Company establish separate subaccounts for each form of CIAC,
such as connection charges, plant modification fees, meter fees,
management fees, reservation of capacity fees, contributed property, etc.,
and
That the Company begin making an entry at year-end to true up
amortization of CIAC to reflect the actual amount of CIAC collected during
the year. '

Company witness Weeks agreed that the management fees and payments for
main extensions should be included in CIAC. Therefore, the Commission concludes
that the Company should begin recording management fees and payments for main
extensions or to offset plant costs as CIAC on its books. Company witness Weeks
disagreed with the Public Staff's position that reservation of capacity fees should be
recorded as CIAC on the Company's books. Elsewhere in this Order the Commission
has found that reservation of capacity fees are ClAC and should be treated as such in
this case. Therefore, the Commission concludes that the Company should begin
recording reservation of capacity fees as CIAC on CWS's books. .

Company witness Lubertozzi testified that the Company would reflect the
adjustments made to ClAC in this case on its books and records. Therefore, the
Commission concludes that the Company should make entries on its books to reflect
the amount of CIAC found reasonable in this case. As to establishing separate
subaccounts for each type of CIAC, witness Lubertozzi testified that the "Company is
currently reviewing the possibility of adding the additional accounts recommended by
Staff and a recording mechanism to ensure accuracy." As noted under the discussion
of CIAC, the Company receives several types of CIAC, including meter fees,
management fees, and connection fees. The Commission believes that it would be
useful to both the Company and the Commission and Public Staff if there were separate
subaccounts for each type of CIAC received by the Company. Therefore, the
Commission concludes that the Company should complete its evaluation of how
separate subaccounts could be established and a recording mechanism to ensure
accuracy could be erected, and file a report on its findings and recommendations with
the Commission within 90 days of the effective date of this Order

Finally, Company witness Lubertozzi opposed the Public Staff's recommendation
that an entry be made on the Company's books to true up the amortization of CIAC at
year-end. Witness Lubertozzi testified that the proposed recommendation will have no
impact on the depreciation expense or amortization of CIAC on the utility's books and
records, since any increase to amortization Io CIAC would be offset by a corresponding
increase to depreciation expense. Witness Lubertozzi also pointed out that the Public
Staff made no recommendation to true-up utility plant in service at the end of the year
and that the Public Staff's recommendation would result in a mismatch of amortization
and depreciation expense. Based on witness Lubertozzi's testimony, it appears that
along with including on its books an estimated amount for amortization of CIAC, the
Company is also estimating the amount of depreciation expense that it records. Both
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depredation expense and amortization of CIAC recorded on the Company's books
should be calculated based on the actual amounts of plant and CIAC for that period.
Therefore, the Commission conduces that the Company should make an entry on its
books at yearend to reflect the actual amount of depredation expense and amortization
of CIAC for the year. The Commission further concludes that the Company should file
with the Commission within 90 days of this Order a report detailing the changes the
Company wilt make to its calculation of depreciation expense and amortization of ClAC.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 100

The evidence for this finding of fad is found in the testimony of Public Staff
witness Fernald and Company witnesses Lubertozzi and Weeks. Public Staff witness
Fernald testified that the Company allocated pension and 401(k) costs to the various
Utilities, Inc. subsidiaries by dividing the total cost by the total salaries, including part-
time employees. The Company then applied this percentage to the full time employee
salaries to deter"nine the amount of pension and 401(k) costs for each Company,
resulting in a mismatch between how the factor was calculated and how it was applied.
Witness Fernald recommended that the Company correct its allocation of pension and
401(k) costs and begin calculating the percentage for pension and 401(k) costs based
on salaries for full time employees.

Company witness Lubertozzi opposed the Public Staff's recommendation, stating
that the recommendation was unduly burdensome to the Company, and that the
mismatch that the Public Staff referred to is adjusted or corrected when the Company
files a rate case. In its rebuttal testimony, the Company revised its calculation of
pension and 401(k) costs to reflect the actual contribution percentages applied to the
salaries for full time employees, instead of the allocation method used by the Company
on its books

The Commission concludes that, since the allocation of pension and 401(k) costs
has been and will be corrected in rate cases, it is unnecessary to require the Company
to revise its allocation of pension and 401(k) costs on its books

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 101

The evidence supporting this finding of fad is contained in the testimony of
Publie Staff witness Femald and Company witness Lubertozzi. Public Staff witness
Femald recommended that the Company begin recording revenues from antenna space
rentals in miscellaneous income on CWS's books. Company witness Lubertozzi
testified that the revenues and associated legal fees should be recorded in nonutility
income (Account 421) and miscellaneous nonutility expense (Account 426)

As discussed previously in this Order, under the USoA, revenues from antenna
space rentals should be recorded in water operating revenues under Account 472
Rents from Water Property
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 102

The evidence supporting this finding of fact is found in the testimony of Public
Staff witness Henry and Company witness Lubertozzi. Public Staff witness Henry
testified that the Company does not take into account the plant modification fees
received as an offset to plant costs in its AFUDC calculation. Vlhtness Henry
recommended that CWS evaluate how to appropriately account for the receipt of plant
modification fees in its AFUDC calculation and file a revised policy.

Company witness Lubertozzi testified that the Company does not believe that an
offset to the construction work in process used to accrue AFUDC is appropriate.
Witness Lubertozzi stated that the plant modification fees represent less than 10% of
the total capital expenditures for the Utilities, Inc. subsidiaries operating in North
Carolina. Witness Lubertozzi also testified that reducing the basis used to calculate
AFUDC by plant modification fees assumes that the cost rate of these funds is zero,
and does not evaluate the opportunity costs that have been lost. In addition, witness
Lubertozzi contended that a cost rate of zero or a reduction of CWIP would result in the
Company paying customers interest on their plant modification fees as a reduction to
rate base over the lives of the assets placed in service. Finally, witness Lubertozzi
stated that the Company's current practice has been previously reviewed and approved
by the Commission and Public Staff. .

As previously discussed by the Commission, plant modification fees are collected
by the Company to cover the cost of expanding and improving backbone facilities.
When the Company constructs these backbone facilities, it calculates AFUDC to
recognize the cost of the funds spent by the Company during construction of the plant.
However, the Company fails to recognize the fact that, at the same time, it is receiving
or has received plant modification fees to cover these costs, so a portion of the
construction costs are funded through ClAC by plant modification fees, rather than by
the Company. Based on the foregoing, the Commission concludes that the receipt of
plant modification fees should be recognized in the calculation of AFUDC. Therefore,
the Commission concludes that the Company should evaluate how to appropriately take
into account the receipt of plant modification fees and file its revised AFUDC policy
within 90 days of the effective date of this Order.

As to the Company's implication that the impact of plant modification fees on
ClAC is immaterial, the Company's calculation has two flaws. First, the CoMpany
included all Utilities, lnc.'s North Carolina subsidiaries in its calculation, not just CWS
so it does not accurately reflect the impact of the plant modification fees on the
calculation of AFUDC for CWS. Second, the Company divided the plant modification
fees by total capital expenditures. The plant modification fees are to cover the cost of
constructing backbone facilities, and it would be more appropriate to divide the plant
modification fees by the annual cost of constructing new backbone facilities, not total
capital expenditures, including replacements, vehicles, and all other plant additions
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One of the reasons witness Lubertozzi gave for not changing the AFUDC policy
was that the current policy had been previously reviewed and approved by the

Commission approved the policy. Witness Lubertozzi did point to the recent rate case
order for Transylvania Utilities, Inc. (TUI) in Docket No. W-1012, Sub 5 in support of his
statement that the policy had been approved. The Company's AFUDC policy was not
approved in that case. In fact, the stipulation in that case, which was filed on July 2,
2004, stated that "TUI agrees to evaluate how to appropriately take into account the tap
fees received as an offset to plant costs in its AFUDC calculation. TUI shall file its
revised AFUDC policy with the Commission within 60 days of the date that an order is
issued in this case." Even if the policy has been previously approved by the
Commission, that does not prevent the Commission from now recommending that the
policy be changed on a go forward basis.

Commission. However witness Lubertozzl was unable to point to an order where the

Finally, the Commission disagrees with the Company's contention that a zero
cost rate or reduction in CWIP would result in the Company paying the customers
interest on plant modification fees. The result of recognizing the receipt of plant
modification fees is not to pay customers interest on the fees, but rather to prevent the
Company from receiving in rate base interest on funds that were paid for by CIAC and
not by the Company. .

I

I
l

I

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 103 - 104

The evidence supporting these findings of fad is contained in the testimony of
Public Staff witnesses Lukas and Fernald and Company witness Lubertozzi. The
Company has transactions with an affiliated company, Bio-Tech, including transporting
and disposing of sludge. Public Staff witness Fernald testified that in Docket No
W-1012, Sub 5, Utilities, Inc, agreed in the stipulation with the Public Staff that it would
reduce the affiliated transactions between Bio-Tech and its North Carolina regulated
subsidiaries, which would include CWS, to writing, and file the contracts with the
Commission within ea days of the effective date of the order in that case, but that
Utilities. Inc. had failed to do so, Witness Fernald recommended that the Company
immediately file the affiliated contracts with Bio-Tech, as required in Docket No
w-1012. Sub 5

Company witness Lubertozzi testified that the Company had reviewed its files but
could not locate a copy of the Bio-Tech contract. Witness Lubertozzi stated that the
Company was hesitant to draft a new contract until the original contract had been
located, but if the original contract could not be located by the culmination of this rate
case, the Company would draft, execute, and file a new contract with the Commission
within 30 days of the final order in this case

The Commission concludes that the Company should file the affiliated contract
with Bio»Tech within 30 days of the ehectivedate of this Order. The Commission further
concludes that Utilities, Inc. should also file contracts covering the affiliated transactions
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between Bio-Tech and the North Carolina regulated companies other than CWS, as
initially required in Docket No. W-1012, Sub 5, within so days of the effective date of
this Order. The contract for each regulated company should be filed under the
applicable docket number for that company.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 105 - 107

The evidence supporting these findingsof fact is found in the testimony of Public
Staff witness Fernald and Company witness Lubertozzi. Public Staff witness Fernald
testified that the Company is not filing contracts with developers within 30 days as
required by the Commission and that the Company is also serving customers in
contiguous extensions without first posting a bond. Witness Fernald recommended that
the Company f ile any contracts with developers not previously f iled with the
Commission within 90 days of the date of the order in this case. Witness Fernald also
recommended that the Company evaluateits current practices and prepare a procedure
that ensures that the Company complies with the rules and regulations of the
Commission, in particular the filing of contiguous extensions and posting of bonds
before serving customers. Witness Fernald recommended that the Company file its
procedure with the Commission within 60 days of the date of the order in this case
Finally, witness Fernald stated that the Public Staff was willing to assist the Company
with any questions on how to complete the forms or other matters, but ultimately, it is
the Company's responsibility to comply with Commission rules and regulations

Company witness Weeks testified that the Company did not intentionally neglect
to file the contracts referenced in Public Staff witness Femald's testimony. Witness
Weeks requested that the Commission approve the contracts for V\lindward Cove, Mt
Carmel - Harmony, Hem by - Tyson Construction, Mt. Carmel - Huber Construction
Lamplighter Village South - Marshall, Bent Tree (sewer operations), and Mountainside
at Wolf Laurel as part of this proceeding. Company witness Lubertozzi testified that
while the Company believes that it is current on all developer contracts, it is reviewing
all files to determine if there are any other outstanding contracts. Witness Lubertozzi
further testified that no other company is required to file contracts within 30 days of
execution and, that the current Commission rules prevent service to customers before
the contracts are addressed by the Commission. Witness Lubertozzi also testified that
the Company had recently put procedures in place to ensure that all contracts are filed
on a timely basis. Under these procedures, all executed contracts in North Carolina
have a routing sheet to ensure that the employee responsible for filing the contract
receives a copy. The Company also circulates a memo every two weeks advising all
responsible departments of the status of the filing, what documents have been received
from the developer, and what documents have been filed with the Commission
According to witness Lubertozzi, these follow up memos allow operations personnel to
review all open dockets at the Commission pertaining to extensions, and any
discrepancies are reported to the regulatory department and immediately corrected
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The Commission's orders in Docket No. W-354, Subs 111 and 118, which were
issued in 1992 and 1994, respectively, required that the Company file contracts or
agreements with developers within 30 days of the signing of the agreements. As noted
by Public Staff witness Fernald and acknowledged by the Company, the Company has
not complied with this filing requirement. On the contrary, it has failed to file certain
contracts for approval, and for certain contracts that it has filed, the Company has failed
to file them within the required 30 days. The Company has requested that the
Commission approve the contracts that it had failed to file with the Commission as part
of this proceeding, noting that the contracts had been provided to the Public Staff
through discovery. However, these contracts have not been officially filed with the Chief
Clerk of the Commission, and not all of these contracts have been filed as exhibits in
this case. Therefore, the Commission concludes that the Company should be required
to file any contracts with developers not previously filed with the Commission within 90
days of the effective date of this Order, including but not
Southwoods/ Brandywine, Windward Cove, Mt. Carmel - Hem by, Mi. Carmel -
Construction, Lamplighter Wlage South - Marshall, and Bent Tree (sewer operations)

limited to the contracts for
Huber

The next question is whether the Commission should continue to require the
Company to file all contracts with developers within 30 days. The Commission
acknowledges that no other water and sewer utility has a similar requirement, however
this requirement was established due to cirwmstances specific to this Company, and
the concerns and issues that caused the requirement to be initially established still exist
Contracts relating to new service areas and contiguous extensions of existing service
areas are now required to be filed by all water and sewer companies as part of the
contiguous extension notification or franchise application. .
issue here only requires the filing of the contract, not an entire application or notification
within 30 days. Also, as a separate matter, under the Commission's current rules and
regulations, a contiguous extension notification should be filed, and a bond posted
before the Company begins serving customers in the contiguous extension
Additionally, before the Company serves customers in a new service area, the
Company should have applied for and received approval from the Commission for a
certificate of public convenience and necessity in the new service area

However the requirement at

CWS is still not complying with the Commission's rules and regulations. The
evidence presented during the hearing on this matter reveals that CWS is currently
serving customers in contiguous extensions without having first posted a bond. and is
serving customers in a new service area without first receiving a certificate of public
convenience and necessity.
contiguous extensions in Reedy Creek Run in February zoos, Brookdale in July 2004
and Julian Meadows in May 2004. The Company also began serving customers, and
charging rates, in the Larkhaven subdivision in February 2004. The Company has an
application for a certificate of public convenience and necessity for Larkhaven pending
before the Commission, but the Company failed to file a complete application, and, as a
result, the Public Staff and Commission have been unable to process this filing

Specifically, the Company began sewing customers in the
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In defense of the foregoing evidence, witness Lubertozzi testified that the
Company has put into place procedures to ensure accuracy and completeness of filings
before the Commission. The Commission concludes that these procedures are not
working, since the Company still has not filed all the outstanding exhibits and
information for the pending cases where it is serving customers. Uponreview of the
Commission's files and records the Company has still not filed plan approval letters
from the Department of Environment and Natural Resources (DENR), or other
outstanding exhibits for the Larkhaven franchise, even though it is serving customers in
that system.

Based upon the foregoing, the Commission is of the opinion that the requirement
to 'file contracts within 30 days of signing should not be lifted until the Company has
clearly shown that it has implemented procedures to ensure that it is complying with the
rules concerning contiguous extensions and franchises, that those procedures are
working, and that the Company is in compliance with Commission rules and regulations.
Therefore, the Commission concludes that the Company should evaluate its current
practices and prepare a new procedure that ensures that the Company will comply with
the rules and regulations of the Commission, in particular the rules concerning
contiguous extensions and franchises, The Company should file its procedure with the
Commission within 60 days of the effective date of this Order. Finally, the Commission
concludes that the Company should continue to file go contracts or agreements with
developers in both existing and new service areas within 30 days from signing. 'these
contracts or agreements should be filed with the Chief Clerk of the Commission. If any
agreements are readied with developers regarding the provision of service but are not
written or signed prior to being acted on, the Company should file with the Commission
a detailed written description of the terms of the agreement within 30 days of entering
into the agreement. The Commission will consider granting relief from this requirement
upon approval of the procedures the Company has been required to file as described
above,

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 108

The evidence supporting this finding of fact is found in the testimony of Public
Staff witness Fernald and Company witnesses Lubertozzi and Weeks.. Public Staff
witness Femald recommended that the Commission consider whether the Company's
persistent failure to meet its legal obligations warrants penalties. The Commission's
orders in Docket No. W-354, Subs 111 and 118. which were issued in 1992 and 1994
respectively, required that the Company file contracts or agreements with developers
within 30 days of the signing of the agreements. The Public Staff has confirmed that
CWS has not complied with this filing requirement, and has failed to file certain
contracts for approval, and for the contracts that it has filed, the Company has failed to
file them within the required 30 days
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Svstem Date of Agreement/Letter

Southwoods/Brandywine
Windward Cove
Mt. Carmel - Harmony
Hem by - Tyson Construction
Mt. Carmel - Huber Construction
Lamplighter South - Marshall
Bent Tree Sewer Operations`
Mountainside at Wolf Laurel

11/09/93
11 I18/93
12/08/93
02/29/96
07/12/96
03/29/00
05/22/02
06/10/03

The Public Staff has confirmed that CWS has not filed the above identified
cohtrads which it has entered into with developers within the so days as required by the
Commission. The Public Staff has learned that CWS is also sewing customers in
contiguous extensions without first posting a bond. Speci6caIly, the Company began
serving customers in the contiguous extensions in Reedy Creek Run in February 2003,
Brookdale in July 2004, and Julian Meadows in May 2004. CWS also began serving
customers, and charging rates, in the Larkhaven subdivision in February 2004.

According to the Public Staff, CWS has a history of noncompliance over many
years, much of which remains uncorrected despite the Commission's instruction and
warnings. The Public Staff argues that there are a significant number of detailed
examples of the CWS's failure to comply with North Carolina law and the Commission's
rules and regulations. The Public Staff believes this conduct should not be ignored

CWS claims its omission to file the agreements was not intentional. CWS argues
that there is compliance with the Commission's rules and regulations. CWS points out
that no other company is required to tile contracts within 30 days of exertion and that
current Commission rules prevent service to customers before the contracts are
addressed by the Commission. CWS has recently put procedures in place to ensure
that all contracts are filed on a timely basis. Under these procedures, all executed
contracts in North Carolina have a routing sheet to ensure that the employee
responsible for filing the contract receives a copy, CWS argues that its inaction does
not rise to the level where the Commission should impose a fine or penalty. Moreover
CWS suggests that the imposition of a fine does not recognize the procedures that the
Company has put in place to ensure that all contractsare filed with the Commission on
a timely basis

Based on the foregoing, the Commission agrees with CWS. The Commission
does not take lightly CWS's failure to file its agreements and notices sewing contiguous
areas. However; the Commission views CWS's omission to comply with North Carolina
law and the Commission's rules and regulations as unintentional. Without the necessary
intent to defy the law and Commission's rules and regulations, the Commission is
hesitant to levy any fine upon CWS
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IT IS, THEREFORE, ORDERED as follows:

1. That the Company is hereby granted an increase in its water service
revenues of $1,263,253 and sewer service revenues of $911 ,361 .

2. That the Schedule of Rates, attached hereto as Appendix A, is approved
for water and sewer utility service rendered by CWS on and after the date of this Order.
This schedule is deemed filed with the Commission pursuant to G.S. 62-138.

s. That the Company should carefully review the connection' charges and
plant modification fees set forth in Appendix A and file any comments or proposed
corrections within 30 days.

4. That a copy of the Notice to Customers, attached hereto as Appendix B,
shall be mailed or hand delivered to all customers along with the next billing.

5. That the Company shall charge the authorized uniform connection charge
and plant modification fee in all of its service areas, whether existing or new, unless it
receives riot Commission approval to deviate from the uniform fees.

6. That the Company shall file any contracts with developers not previously
filed with the Commission within 90 days of the effective date of this Order.

7. That the Company shall continue to file _all contracts or agreements with
developers in both existing and new service areas within 30 days from signing. These
contracts or agreements shall be filed with the Chief Clerk of the Commission. If any
agreements are reached with developers regarding the provision of service but are not
written or signed prior to being acted on, the Company shall file with the Commission a
detailed written description of the terms of the agreement within 30 days of entering into
the agreement

8 That the Company shall evaluate its current practices and prepare a new
procedure that ensures that the Company will comply with the rules and regulations of
the Commission, in particular the rules concerning contiguous extensions and
franchises. The Company shall file its procedure with the Commission within 60 days of
the effective date of this Order

9 That the Company shall immediately cease collecting gross-up as
required by the Commission'sorder issued on August 27, 1996, in Docket No. M-100
Sub 113

10. That the Company shall immediately begin charging its authorized
connection fees in Bradford Park

71
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That the Company shall, within 60 days of the effective date of this Order,
file a plan to refund the gross-up collected in the Cambridge, Windsor Chase water
system, Southwoods sewer system, Lamplighter Village South, Winghurst and Bradford
Park to the current property owners with 10% interest compounded annually.

11.

12. That the Company shall file a . plan to refund the overcollection of
management fees in the Turtle Rock and Slrathmoor systems to the current property
owners, with 10% interest compounded annually, within 60 days of the effective date of
this Order.

13. That the Company shall immediately begin recording management fees,
payments for main extensions or to offset plant costs, and reservation of capacity fees
as CIAC on its books.

14. That the Company shall make entries on its books to reflect the amount of
CIAC found reasonable in this case.

15. That the Company shall complete its evaluation of how separate
subaccounts for each type of CIAC could be established, and a recording mechanism to
ensure accuracy, and file a report on its findings and recommendations with the
Commission within 90 days of the effective date of this Order.

16. That the Company shall make an entry on its books at yearend to reflect
the actual amount of depreciation expense and amortization of CIAC for the year. The
Company shall tile with the Commission within 90 days of this Order a report detailing
the changes the Company will make to its calculation of depreciation expense and
amortization of CIAC.

17. That the Company shall immediately begin recording revenues from
antenna space rentals in Account 472 - Rents from Water Property

18. That the Company shall evaluate how to recognize the receipt of plant
modification fees in its AFUDC calculation and file its revised policy within 90 days of
the effective date of this Order.

19. That the Company shall f ile the contract covering the aff iliated
transactions between Bio-Tech and CWS, including sludge hauling and other services,
within 30 days of the effective date of this Order. .

20. That Utilities, Inc. shall also f ile contracts covering the aff iliated
transact:tions between B.io-Tech and the North Carolina regulated companies other than
CWS, as initially required in Docket No, W-1012, Sub 5, within 30 days of the effective
date of this Order. The contract for each regulated company shall be filed under the
applicable docket number for that company
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21. That the Company shall be responsible for installing all meters, and
should no longer accept meters from developers, When meters are installed, the
Company is authorized to charge a meter fee of $50 for 5/8 or 3/4 inch meters, and
actual cost for meters greater than 5/8 or 3/4 inch, for all metered water connections.

22.
follows:

The metering of unmetered water systems shall be accomplished as

CWS shall solicit preliminary estimates from contractors, to be used as a
basis for determining the approximate cost of installing meters,

This information shall be provided to each homeowners association in the
unmetered areas within 90 days of the effective date of this Order,

If the homeowners association requests that meters be installed, CWS
shall solicit bids within 60 days of the response from the homeowners
association;

The homeowners association shall be allowed to review the final bid
amount, I

from the homeowners association and request approval from
Commission for an assessment to recover the cost: and

If the homeowners association approves the project based on the final bid
amount CWS shall award the contract within 30 days of final approval

the

23. That CWS shall file with the Commission a status report regarding their
progress on metering systems every six months after the effective date of this Order

ISSUED BY ORDER OF THE COMMISSION

This the 15"' day of April , 2005

i i

e.

d.

c.

b.

a.

NORTH CAROLINA UTILITIES COMMISSION

QIL K -TT\ow~<dr

Gail L. Mount, Deputy Clerk

73
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APPENDIXA
PAGE 1 OF 9

SCHEDULE OF RATES

for

CAROLINA WATER SERVICE. INC. OF NORTH CAROLINA

for providing water and sewer utility service in

ALL ITS SERVICE AREAS IN NORTH CAROLINA

WATER RATES AND CHARGES

METERED SERVICE:

BASE FACILITIES CHARGES

Residential Single Family Residence $ 11.90

Where Service is Provided Through a
Master Meter and Each Dwelling Unit
is Billed Individually $ 11.90

Where Service is Provided Through a
Master Meter and a Single Bill is
Rendered for the Master Meter
(As in a Condominium Complex) $ 10.90

Commercial and Other (Based on
Meter Size): 5/8" x 3/4" meter

1" meter
1 ~1 /2" meter
2" meter
3" meter
4" meter
6" meter

$ 11.90
$ 29.75
$ 59.50
$ 95.20
$178.50
$297.50
$595.00

USAGE CHARGE

A. Treated Water/1 ,000 gallons

B.

$ 3.60

D.

A.

c.

B.

Untreated Water/1 ,000 gallons
(Brandywine Bay Irrigation Water) $ 2.40



APPENDIXA
PAGE 2 OF 9

9

18

i
I

FLAT RATE SERVICE:

A. Single Family Residential

B. Commercial per single family equivalent (SFE)

AVAILABILITY RATES (semi annual:

$ 25.60

$ 25.60

Applicable only to property owners in Carolina Forest
and Woodruff Subdivision in Montgomery County . $ 14.40

$ 20.00

$ 27.00

METER TESTING FEE1/-.

NEW WATER CUSTOMER CHARGEs

RECONNECTION CHARGES2/:

If water service is cut off by utility for good cause:
If water service is disconnected at customer's request:

s 27.00
$ 27.00

MANAGEMENT FEE (in the following subdivisions only)

Cambridge
Southwoods/Brandywine at Mint Hill
V\6ndsor Chase
Wolf Laurel

$250.00
$300.00
$ 63.00
$150.00

OVERSIZING FEE (in the following subdivision only)

VVinghurst

METER FEE

$400.00

p l

For 5/8 or 3/4 inch meters
For meters greater than 5/8 or 3/4 inch

$ 50.00
Actual Cost
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APPENDIXA
PAGE 3 OF 9

UNIFORM CONNECTION FEES§/I
\

The following uniform connection fees apply unless specified differently by contract
approved by and on file with the North Carolina Utilities Commission..

Connection Charge (CC), per SFE
Plant Modification Fee (PMF), per SFE

$100.00
$400.00

The systems where connection fees other than the uniform fees have been approved by
the North Carolina Utilities Commission are as follows:

Subdivision .QQ PMF

Abingdon

Abington, Phase 14

Bent Creek

Blue Mountain at Wolf Laurel

Britley

Buffalo Creek, Phase I, ll, III IV

Cambridge

Carolina Forest

Chapel Hills

Corolla Light

Eagle Crossing

Emerald Pointe/Rock Island

Forest Brook/Ole Lamp Place

Harbour

Hestron Park

Hound Ears

Kings GrantNVillow Run

Lemmond Acres

Monteray Shores

s 0.00

$ 0.00

s 0.00

$  9 2 5 . 0 0

$ 0.00

$  8 2 5 . 0 0

s  3 8 2 . 0 0

$ 0.00

$  1 5 0 . 0 0

$  5 0 0 . 0 0

$ 0.00

$ 0.00

$ 0.00

$ 75.00

$ 0.00

$  3 0 0 . 0 0

$ 0.00

$ 0.00

$  5 0 0 . 0 0

$ 0 .00

$ 0.00

$ 0.00
$ 0.00

$ 0.00

$ 0.00

s 0.00

$ 0.00

$400.00

$ 0.00

$ 0.00

$ 0.00

$ 0.00

$ 0.00

$ 0.00

$ 0.00

$ 0.00

$ 0.00

$ 0.00

IIII - l l _ l l l ll
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Subdivision .QQ PMF

llfv/' *E CO
Monteray Shores (Degabrielle Bldrs.)

Monterray VI*~°1¢>'l'*l' ifs 'c

Quail Ridge

Queens HarbourNachtsman

Riverpointe

Riverpointe (Simonini Bldrs.)

Riverwood, Phase BE (Johnston County)

Saddlewood/Oak Hollow (Summey Bldrs.)

Sherwood Forest

Ski Country

Southwoods/Brandywine at Mint Hill

Stonehedge (Bradford Park)

Victoria Park

White Oak Plantation

Wildlife Bay

Williams Crossing

Willowbrook

Vlhnston Plantation

Winston Pointe, Phase IA

Wolf Laurel

Woodruff

Woodside Falls

s 0.00
s 0.00
$ 750.00
$ 0.00
$ 300.00
s 0.00
$ 825.00
$ 0.00
$ 950.00
$ 100.00
s 0.00
$ 441.00
s 344.00
$ 0.00

$ 870.00
$ 0.00
$ 0.00
$1,100.00
$ 500.00
$ 925.00
$ 0.00
$ 500.00

$ 0 .00

$ 0.00

$ 0.00
$ 0.00
$ 0 .00

$ 0 .00

S 0 .00

$ 0 .00

$ 0.00

' s 0.00
$ 0 .00

s 0.00

$ 0.00

$ 0.00
$ 0.00

$ 0.00
$ 0.00

$ 0 .00

$ 0.00

$ 0.00

$ 0.00

$ 0.00

:
I

I

I
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SEWERRATES AND CHARGES

METERED SERVICE: Commercial and Other
A. Base Facility Charge (Based on Meter Size)

5/8" x 3/4" meter
1" meter
1-1/2"meter
2" meter
3" meter
4" meter
6" meter

$ 11.70
$ 29.25
$ 58.50
$ 93.60
$ 175.50
$ 292.50
$ 585.00

Usage Charge/1 ,000 gallons
(based on metered water usage) $ 5.30

S 35.50C. Minimum Monthly Charge

D. Sewer customers who do not receive water
service from the Company/SFE

FLAT RATE SERVICE: Per Dwelling Unit 5/

COLLECTION SERVICE ONLY§4

$

$

35.50

35.50

(When sewage is collected by utility and
transferred to another entity for treatment)

A. Single Family Residence $

B. CoMmercial/SFE $

MT CARMEL SUBDIVISION SERVICE AREA(based on metered water usage)

12.75

12.75

Monthly Base Facility Charge
Usage Charge, per 1,000 gallons

$
$

4.69
4.08

REGALWOOD AND WHITE OAK ESTATES SUBDIVISION SERVICE AREA

Monthly Flat Rate Sewer Service

Residential Service
White Oak High School
Child Castle Daycare
Pantry

$ 35.50
$1,118.00
$ 143.00
$ 78.00

NEW SEWER CUSTOMER CHARGEgt

B.

$ 22.00

4
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MISCELLANEOUS UTILIW MATTERS

BILLS DUE On billing date

BILLS PAST DUE 21 days after billing date

BILLING FREQUENCY Bills shall be rendered monthly in all
service areas, except for 'ML Carmel
which will be billed bi-monthly, and the
availability charges in Carolina Forest
and Woodruff Subdivisions which will be
billed semi-annually

FINANCE CHARGE FOR LATE PAYMENT: 1% per month will be applied to the
unpaid balance of all bills still past due
25 days after billing date

CHARGES FOR PROCESSING NSF CHECKS $15.00

NOTES

If a customer requests a test of a water meter more frequently than once in a
24-month period, the Company will collect a $20 service charge to defray the
cost of the test. If the meter is found toregister in excess of the prescribed
accuracy limits, the meter test charge will be waived. If the meter is found to
register accurately or below such prescribed accuracy limits, the charge shall be
retained by the Company. Regardless of the test results, customers may request
a meter test once in a 24¢month period without charge

Customers who request to be reconnected within nine months of disconnection
at the same address shall be charged the base facility charge for the service
period they were disconnected

These fees are only applicable one time, when the unit is initially connected to
the system

Dwelling unit shall exclude any unit which has not been sold, rented, or otherwise
conveyed by the developer or contractor building the unit
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al The utility shall charge for sewage treatment service provided by the other entity,
the rate charged by the other entity will be billed to CWS' affected customers on
a pro rata basis, without markup.

§/ These charges shall be waivedif sewer customer is also a water customer within
the same service area.

Z/ The utility shall itemize the estimated cost of disconnecting and reconnecting
service and shall furnish this estimate to customer with cut-off notice. This
charge will be waived if customer also receives water service from Carolina
Water Service within the same service area.

o

Issued in Accordance with Authority Granted b the North Carolina Utilities Commission
in Docket No. w.354, Sub 266, on this the 15 day of April, 2005.
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION

RALEIGH

NOTICE TO CUSTOMERS
DOCKET no. W-354, SUB 266

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

Notice iS given that the North Carolina Utilities Commission has granted Carolina
Water Service, Inc. of North Carolina (Applicant), an increase in its water and sewer
rates in all of its service areas in North Carolina. The rates approved by the
Commission are as follows and are effective for service rendered on and after the date
of this Notice.

WATER RATES AND CHARGES

METERED SERVICE

BASE FACILITIES CHARGES

Residential Single Family Residence $ 11.90

Where Service is Provided Through a
Master Meter and Each Dwelling Unit
is Billed Individually $ 11.90

Where Service is Provided Through a
Master Meter and a Single Bill is
Rendered for the Master Meter
(As in a Condominium Complex) $ 10.90

Commercial and Other (Based on
Meter Size): 5/8" x 3/4" meter $ 11.90

$ 29.75
$ 59.50
$ 95.20
$178.50
$297.50
$595.00

A.

C.

B.

D.

1" meter
1 -112" meter
2" meter
3" meter
4" meter
6" meter
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USAGE CHARGE;

Treated Water/1 ,000 gallons $ 3.60

Untreated Water/1 ,000 gallons
(Brandywine Bay Irrigation Water) $ 2.40

FLAT RATE SERVICE:

Single Family Residential

Commercial per single family equivalent (SFE)

AVAILABILITY RATES (semi annual):

$ 25.60

S 25.60

Applicable only to property owners in Carolina Forest
and Woodruff Subdivision in Montgomery County

METER TESTING FEE14

$ 14.40

$ 20.00

$ 27.00NEW WATER CUSTOMER CHARGE:

RECONNECTION CHARGES 2/:

If water service is cut off by utility for good cause:
if water service is disconnected at customer's request:

$ 27.00
$ 27.00

SEWER RATES AND CHARGES

METERED SERVICE: Commercial and Other
A. Base Facility Charge (Based on Meter Size)

5/8" x 3/4" meter
1" meter
1-1/2" meter
2" meter
3" meter
4" meter ̀
6" meter

$ 11.70
$ 29.25
$ 58.50
$ 93.60
$ 175.50
$ 292.50
$ 585.00

Usage Charge/1,000 gallons
(based on metered water usage) $

$ 35.50

5.30

Minimum Monthly Charge

I

Y

c.

B.

A.

B.

A.

B.

L .
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Sewer customers who do not receive water
service from the Company/SFE $

$

35.50

35.50FLAT RATE SERVICE: Per Dwelling Unit 9/

COLLECTION SERVICE ONLY §": (When sewage is collected by utility and
transferred to another entity for treatment)

A. Single Family Residence $ 12.75

B. Commercial/SFE $ 12.75

MT CARMEL SUBDIVISION SERVICE AREA (based on metered water usage)

Monthly Base Facility Charge
Usage Charge, per 1,000 gallons

$
$

4.69
4.08

REGALWOOD AND WHITE OAK ESTATES SUBDIVISION SERVICE AREA

Monthly Flat Rate Sewer Service

Residential Service
White Oak High School
Child Castle Daycare
Pantry

$ 35.50
$1 ,118.00
$ 143.00
$ 78.00

$ 22.00NEW SEWER CUSTOMER CHARGEQ/I

RECONNECTION CHARGEZ/I

If sewer service is cut off by utility for good cause: Actual Cost

ISSUED BY ORDER OF THE CGMMISSION.

This the 1591 day of April : 2005.

NORTH CAROLINA UTILITIES COMMISSION

4 4 \.~Ilf\ouJ~m*
I

I

D.

Gail L. Mount, Deputy Clerk

a
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THE STATE OF SOUTH CAROLINA BEFORE THE DEPARTMENT
OF HEALTH AND ENVIRONMENTAL CONTROL

O

IN RE: UTILITIESSERVICES OF SOUTH CAROLINA, INC.
CHARLESWOODSUBDIVISION

SYSTEM NUMBER 4050008
RICHLAND COUNTY

CONSENT ORDER
06-098-DW

Utilities Services of South Carolina, Inc. (Respondent) owns and is responsible for the

proper operationand maintenance of the'public water system (PWS) that supplies water to the

residents of the Charleswood Subdivision, located in Richland County,South Carolina.

SOuth Carolina Department of Health and Environmental Control (Department) records

reveal that the combined Radium 226/228 sample results for do Respondent's PWS produced

running annual averages (RAA) that exceeded the maximum contaminant level (MCL) for

combined Radium 226/228lduri@ the compliance periods of April 2004 March 2005, July

2004 - June 2005 and October 2004 - September 2005.

IN THE INTEREST OF RESOLVING THIS MATTER without delay and expense of

litigation, the Respondent agrees to the entry of this Consent Order, but neither agrees nor

disagrees with the FindingS of Fact and Conclusions of Law; and therefore, agrees that this Order

shall be deemed an admission of fact"and law only as necessary for enforcement of this Order by

the Department or subsequent actions relating to the Respondent by the Department,

FINDINGS OF FACT

1 Utilities Services of South Carolina, Inc. (Respondent) owns and is responsible for the

proper operation and maintenance of the public water system (PWS) that supplies water

1
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to the residents of the Charleswood Subdivision, located in Richland County, South

Carolina

2. 'The Respondent's PWS consist of seven (7) wells, storage facilities, and a water

distribution systan that serves one hundred ninety nine (199) service connections.

3. The Respondent's PWS is required to be monitored on a quarterly basis for combined

Radium 226/228. The MCL for combined Radium 226/228 is five (5) picocuries/Lita

(pC'i/L). Compliance for the MCL for combined Radium 226/228 is based upon the R.AA

result for four (4) consecutive monitoring periods. The referenced PWS experienced

violations when the RAA results for combined Radium 226/228 for Well G40719

exceeded the MCL for the compliance periods of April 2004 - March 2005, July 2004

June 2005, and October 2004 - September 2005 as indicated below:

Results
7.0 poi /L
6.2 poi/L
6.9 poi/L
6.9 poi/L
2.4 poi /L
8.9 poi /L

R.A.AMonitoring Period
April -June 2004
July - September 2004
October - December 2004
January - March 2005
April - June 2005 .
July - September 2005

7 pct/L
6 poi/L
6 poi/L

4. On March 2 l', 2005, the Department issued a Notice of Violation (NOV) to time

Respondent for the PWS exceeding the MCL-RAA for combined Radium 226/228 during

the April 2004 - March 2005 compliance period indicated above. The NOV informed

the Respondent that it must issue public notice to its residents as a result of the violations

and submit a copy of the public notice issued to the Department.

5. On April zoos, the Department received a copy of the public notice for the April

2004 -.. March 2005 MCL exceedance.

l.
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On January 9, 2006, the Department issued NOV's to the Respondent for the PWS

exceeding the MCL RAA for combined Radium 226/228 during the July 2004 ..;.. June

2005 and October 2004 H044 September 2005 compliance periods indicated above. The

NOV's informed the Respondent that it must issue public notice to its residents as a result

of the violations and submit a copy of the public notice issued to the Department

On February 105 2006, the Department received a copy of the public notices for the July

2004 - June 2005 and October 2004 - September 2005 MCL exceedances

On March 14, 2006, Department staff held an enforcement conference with the

Respondent. The possibility of a Consent Order was discussed

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the Departmc-mt, pursuant to the State Safe

Drinldng Water Act, S,C. Code Ann. §§ 44~55-10 to 44-55-120 (Rev. 2002), reaches the

following Conclusions of Law

The Respondent Violated the StatePalmary Drinking Water Regulations, 24A S.C. Code

Ann. Rags. 61-58.5(H)(2) (Supp. 2005), in that the referenced PWS exceeded the MCL

for combined Radian 226/228

TheState Safe Drinldng Water Act,S.C. Code Ann. §44-55-90(B) (Rev. 2002), provides

for a civil penalty not to exceed five thousand dollars ($5,000.00) a day per violation for

any person violating the Act

now. THEREFORE, IT IS ORDERED, CONSENTED TO AND AGREED, pursuant to

the State Safe Dninkina Water Act,S.C. Code.Ann. §§ 44-55-10 to 44-55-120 (Rev. 2002), that

the Respondent shall



1. Henceforth, opiate and maintain the Charleswood Subdivision PWS in accordance with

applicable. State and Federal laws and regulations.

2. Within. (30) days of the execution date of this Order, submit to the Department for

review and approval a proposed schedule .for the installation of the Radium 226/228

removal treatment system. The schedule, upon Deparrtment approval, shall be

incolpérated into and become au enforceable part of this Order. In accordance with the

approved schedule, the submittal package for the installation of the proposed .Radium

226/228 remove treatment system for the Charleswood Subdivision PWS shall include

in detail, the plans, basis for desi91 (including calculations) and specifications per the

State Primary Drinking Water Rezuladons, 24A S.C. Code Ann. Rags. 61-58.1 (Supp.

2005). The submittal package shall also include a completed application for a permit to

construct.

3. Withing iifieen (135) days of completion ofthe installation of the Radium 226/228 removal

treatment system for the Charlcswood Subdivision PWS, schedule an inspection with the

Depart:ment's Region 3 Columbia Environmental Quality Control office at (803) 896-

0620 to obtain final approval to operate firm the Department.

THE PARTIES FURTHER STIPULATE that the Respondent shall pay a civil penalty of two

thousand eight hundred dollars ($2,800.00) should it fail to comply wills any requirement

pursuant to this Consent Order, including any implementation schedule approved by the

Department. Such penalties shall be due and payable upon written notice to the Respondent.

The Department's determination that a requirement has been missed shall be final. All penalties

due under this paragraph shall be made payable to the South Carolina Department of Health and

Environmental Control within thirty (30) days of notification by the Department. The stipulated

4



penalties set forth above shall be in addition to any other remedies or sanctions which may be

available to the Department by reason of  the Respondent's failure to 'comply with the

requirements of this Order. The Departmerlt's determination that the reqllirements have not

been met shall be final

PURSOA1'flT TO THIS ORDER, communications regarding this Order and its requimcennents am:

to include the Order number and shall be address Cd as follows

Tyro Cunninghalntl
Bureau of Water-Enforbement Division
S.C.°Depamnent of Health and Environmental Control
2600 Bull Street
Columbia. S.C. 29201

IT IS FURTHER ORDERED AND AGREED that this Consent Order governs only Utilities

Sewiccs of South Caxwolima; Inc.'s liability to the Department for civil sanctions arising firm

matters set folth herein and constitutes the entire Etgreezment between the Department and

Utilities Services of South Carolina, Inc. with respect to the resolution and settlement of the

matters set forth herein. The parties arc not relying upon any representations, promises

Understandings, or agreements except as expressly set forth within this Order

IT IS FURTHER ORDERED AND AGREED that failure tO comply with any provisions of

this Order shall be grounds for &u111<-nr enforcement action pursuant to_ the State Safe Drinking

Water.Act, S.C. Code Ann. § 44-55-80(A) (Rev. 2002), 'to include the assessment of additional

civil penaides

[Signature PageFollows]



FOR THE SOUTH CAROLINA DEPARTPVIENT
OF HEALTH AND EPWIRONMENTAL CONTROL

Robert W. King, Jr., P.E
Deputy Commissioner
Environmental Quality Control

Date: 89 7;/44
Alton C. Boozer
Chief. Bureau of Water

@'O?"06
Douglas B. Kiluard
WinterEnforcement Division
Bureau of Water

4044...6% M
C Legal Counsel

Date /Qka / 8 ,  8 0 0 4

I CONSENT

Bruce Haas, Regional Director
Utilities Services of South Carolina, Inc
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shall be deemed an admission of fact and law only as necessary for enibrcement of thisOrder by

disagrees with the Findings of Fact and Conclusions of Law, and therefore, agrees that this Order

the Department or subsequent actions relating to the Respondent by the Department.

litigation,

226/228 and Gross Alpha particle activity during the compliance periods of July 2004 June

2005, October 2004 - September 2005 and January 2005 - December 2005 .

1.

reveal that the Respondent's PWS No. 0150014 sample results produced running annual

averages (RAA) that exceeded the maximum contaminant level (MCL) for combined Radium

proper operation and maintenance of public water system (PWS) No. 0150014 that supplies

water to the customers of Purdy Shores located in Abbeville County, South Carolina.

.ACI

proper operation and maintenance of public water system (PWS) No. 0150014 that

Utilities Services of South Carolina, Inc. (Respondent) owns and is responsible for the

IN THE INTEREST OF RESOLVING THIS MATTER without delay and expense of

Utilities Services of South Carolina, Inc. (Respondent) owns and is responsible for the

South Carolina Department of Health and Environmental Control (Department) records

the

THE STATE OF SOUTH CAROLINA BEFORE THE DEPARTMENT
OF HEALTH AND ENVIRONMENTAL CONTROL

Respondent

IN RE: UTILITIES SERVICES OF SOUTH CAROLINA, INC.
PURDY SHORES

SYSTEM NUMBER 0150014
ABBEVILLE COUNTY

agrees to

FINDINGS OF FACT

CONSENT ORDER
06-225-nw

the entry

I

of this Consent Order, but neither agrees nor
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2.

RAA results for Grass Alpha pa11*ic1e activity for Well Two (2) (G01117) and Well Three

conseclltivc quarterly samples,

particle activity.

Compliance for Gross Alpha particle activity is based upon the RAA result for four (4)

The Respondents PWS is required to be monitored on a quarterly basis for Gross Alpha

Monitori.n,q Period (G01118)
July -.. September 2004
October - December 2004
January -- March 2005
April - June 2005
July -- September 2005
October - December 2005

Monitoring Period_(_G01117)
July ....September 2004
October .-. December 2004
Qlkmuary - March 2005
April .- June 2005
.Tuly -_ September 2005
October - December 2005

2005 as indicated below:

July 2004 -- June 2005, October 2004 ~-

(G01117) and Well Three (3) (GOI118) exceeded the MCL for the compliance periods of

violations when the RAA results for combined Radium 226/228 for Well Two (2)

result for four (4) consecutive quarterly samples.

Radium 226/228.

(pCt/L). Compliance for the combined Radium 226/ 228 MCL is based upon the RAA

The Respondent's

Carolina.

supplies water to the customers of Purdy Shores located in Abbeville County, South

The MCL for Gross Alpha part icle act iv i ty is f i i ieen (15) pct/L.

PWS

The MCL for combined Radium 226/228

is required

w m

The referenced PWS experienced violations when the

8.7 Pci/L
7.5 poi/L
11 .7 poi/L
8.1 poi/L

Results

16.4 poi/L
15.2 poi/L
18.3 poi/I_
218 poi/L

Results

to be monitored

2

September 2005, and January 2005 .- December

RAA

The referenced PWS experienced

on a

8 poi/L
9 poi/L
9 poi/L

16 poi/L
17 poi/L
18 poi/L

quarterly basis for combined

is Eve (5) pioocun'es/Liter

4
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6.

5.

4.

particle activity during the January 2005 - December 2005 compliance period indicated

above,

0150014 for exceedances of the MCL for combined Radium 226/228 and Gross Alpha

On May 22, 2006, the Department issued an NOV to the Respondent for PWS No.

for combined Radium 226/228 and Gross Alpha particle activity.

Respondent that it must issue public notice to its customers as a result of the violations

for the July 2004 - June 2005, and October 2004 .... September 2005 MCL exceedances

On May 9, 2006, the Respondent submitted a copy of the public notice to the Department

and submit a copy of the public notice to do Department.

September 2005

Gross Alpha particle activity during the July 2004 ~ June 2005, and October 2004

for PXVS No. 0150014 for exceedanoes of the MCL for combined Radium 226/228 and

On April 6, 2006, the Department issued Notices of Violation (NOV) to the Respondent

Monitoring Period (G01118)
July - September 2004
October - December 2004
January - March 2005
April ...- June 2005
July ...- September 2005
October .- December 2005

Monitoring Period (GOI 117)
July - September 2004
October ._ December 2004
January- March 2005
April .- June 2005
July .- September 2005
October - December 2005

October 2004 .-.... September 2005, and January 2005 December 2005 as indicated below:

(3) (G0118) exceeded the MCL for the compliance periods of July 2004 .- June 2005,

The NOV informed the Respondent that it must issue public notice to its

compliance periods indicated above.

13.3 Pci/L
30,2 poi/L
13.6 poi/L
13.2 poi/L

Results

21.9 poi/L
19.5 poi/L
39.9 poi/L
23.8 poi/L

Results

4
J

RAA

RAA

22 poi/L
19 poi/L
lb pct/L

21 pct/L
27 pct/L
26 pct/L

The NOV informed the
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3.

2.

.DrinlQ;3g_yVater Act, S.C. Code Ann.

Conclusions of Law:

1.

8.

7.

person violating the Act.

civil penalty not to exceed five thousand dollars ($5,000.00) a day per violation for any

The State Safe Drinl<i11,Q Water Act,

September 2005, and January 2005 ... December 2005 compliance periods.

Ann. Rags. 6l-58.5(H)(3) (Supp. 2005), in that PWS No. 0150014 exceeded the MCL for

Gross Alpha particle activ i ty during the .Tuly 2004 - June 2005, October 2004

The Respondent violated the

2005,

Ann.

combined Radium 226/228 during the July 2004 .- June 2005, October 2004 ...- September

The Respondent violated

Based upon the above Findingsrof Fact, the Department, pursuant to the State Safe

Respondent. The possibility of a Consent Order was discussed.

226/228 and Gross Alpha panicle activity.

On August l ,  2006, Department staf f  held an enforcement conference wi th the

notice for the January 2005

Depaittnlent.

On June 16,

customers as a result of the violations and submit a

Rags.

and January 2005

61-58.5(H)(2) (Supp.

2006, the Respondent submitted to the Department a copy of the public

the

December 2005 compliance periods.

CONCLUSIONS OF LAW

State Primary Dri11]dn2 Water Re,qu1at1ons,

State Prfmarv Drinking Water Regulations,

December 2005 MCL exceedances for combined Radium

§§ 44-55-10 to 44~55-120 (2002), reaches the following

2005),

S.C, Code Ann. § 44-55-90(8) (2002), provides for a

4

in that PWS No. 0150014 exceeded the MCL for

copy of the public notice issued to the

.4:Hadf.wvw.wanwwv

24A s.

24A S.C.

c.Code

Code
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Respondent shall

the State Safe Driluldng Water Act, S.C. Code Arm. §§ 44-55-10 to 44-55-120 (2002), that the

NOW. THEREFORE, IT  IS ORDERED, CONSENTED TO AND AGREED, pursuant to

writing which option listed below the Respondent has selected to implement

with applicable State and Federal laws and regulations

Within thirty (30) days of the execution date of this Order, submit to the Department in

Henceforth, operate and maintain the Purdy Shores PWS No. 0150014 in accordance

B. W it lni lu thirty (30) days of  the execution date of  this Order, submit to the

A. Within thirty (30) days of the execution date of this Order, submit to the

new public supply well for the connection to Purdy Shores PWS No. 0150014

Department tr rev iew and

completed application for a permit to construct

Alpha particle removal treatment system for the Purdy Shores PWS No. 0150014

specifications per the State Primary Drinking Water Regulations, 24A S.C. Code

shall include in detail, the plans, basis foxtdesign (including calculations) and

submittal package for the installation of the proposed Radium 226/228 and Gross

Ann. Rags. 61-58.1 (supp. 2005).

Department for review and approval a proposed schedule for the installation of

enforceable part of this Order. In accordance with the approved schedule, the

schedule, upon Department approval, shall be incorporated into and become an

the Radium 226/228 and Gross Alpha particle removal treatment system. The

approve I

Option B

Option A

The submittal package sixall also include a

El sub rllittal package for the installation o f  a



penalties set forth above shall be in addition to any other remedies or sanctions which may be

available to the Department by reason of the Respondent's failure to comply .with the

Environmental Control within thirty (30) days of notification by the Department.

pursuant to this Consent Order, including any implementation schedule approved by the

Department. SuCh penalties shall be due. and payable upon written notice to the Respondent.

due uNder this paragraph shall be made payable to the South Carolina Department off-Iealth and

The Depaltment's detemina6on that a requirement has not been met shall be final. All penalties

thousand eight lumdred dollars ($6,800.00) should it fail to comply with any requirement

THE PARTIES FURTHER STIPULATE that the Respondent shall pay a civil penalty of six

3.

operate from the Department.

PWS No. 0150014, schedule an inspection with the Department's Region 1 Greenwood

Environmental Quality Control office at (864) 223-0333 to obtain final approval to

Within fifteen (15) days of completion of implementing item A or B for thePurdy Shores

receiving water quality test from the test well, apply for a permit to construct a

follow-up well, complete construction.

follow-up well.

construct a test well,

permit

2005). The submittal package shall also include a complete application for a

Primarv Drinking Water Regulations, 24A S.C. Code Ann. Rags. 61-58.1 (Supp.

plans, basis for design (including calculations), and specifications per State

existing distribution system.

to constrict.

Within (30) days of the issuance of the penni to construct the

complete well construction. Within fourth-Eve (45) days of

Within thirty

The submittal package shall include in detail the

6

(30) days of the issuance of the

The stipulated

permit to

\

(
4
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penalties.

Water Act, S.C. Code Ann. § 44-55-80(A) (2002), to include the assessment of additional civil

this Order shall be grounds for further enforcement action pursuant to the State Safe Driuldimg

IT IS

understandings, or agreements except as expressly set forth within this Order.

matters set f i l th herein.

Utilities Services of Squib Carolina,

matters set forth herein and constitutes the entire agreement between the Department and

Services of South Carolina, Inc.'s liability to the Department for civ il sanctions arising f irm

IT IS FURTHER ORDERED AND AGREED that this Consent Order governs only Utilities

to include the Order number and shall be addressed as follows:

beenmet shall be final.

PURSUANT TO THIS ORDER, communications regarding this Order and its requirements are

requirements of this Order.

m y~ww WWW

FURT HER URDERED AND AGREED that failure to comply with any prov isions of

Tera Cunningham
.Bureau of Water~Enforccment Division
S.C. Department off-Iealth and Environmental Control
2600 Bull Street
Columbia, S.C. 29201

The panties are not relying upon any representations, promises,

The Department's determination that the reqnlirements have not

Inc. with

7

respect to eRh resolution and settlement of the

a

1
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F* Alton C. lioze \
Chief, Bureau of Water

__. Mm4- J %4»~-»/
Bruce Haas, Regional Director
Utilities Services of South Carolina, Inc.

I CONSENT:

DI-IEC

Douglas B 'narc P..,» director
WaterEnforcement Division
Bureau ofWater

Robert W. King, Jr., P.E.
Deputy Commissioner
Environmental Quality Control

A

gal Counsel'
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FOR THE SOUTH CAROLINA DEPARTMENT
OF HEALTH AND ENVIRONMENTAL CONTROL
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Date:

Date:

Date:

Date:

Date:
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THE STATE OF SOUTH CAROLINA BEFORE THE DEPARTMENT OF HEALTH
AND Envmo1~nv1EnTAL CONTROL

IN RE: UTILITIES SERVICES OF SOUTH CAROLINA, INC.
BARNEY RHETT SUBDIVISION

PUBLIC WATER SYSTEM (4650018)
YORK COUNTY

CONSENT ORDER
05-149-DW

Utilities Services of South Carolina, Inc. (Respondent) owns and is responsible for the

proper operation and maintenance of the public water system (PWS) that serves the residents at'

Barney Rhett Subdivision, located in York County, South Carolina.

A review of the Respondent 's tile by South Carolina Department of Health and

Environmental Control (Department) stall" revealed that the Respondent failed tO properly

operate and maintain the Barney Rhett Subdivision PWS .

IN THE INTEREST OFRESOLVING THIS MATTER without delay and expense of

litigation, the Respondent agrees to the entry of this Consent Order, but neither agrees nor

disagrees with the Findings of Fact and Conclusions of Law; and therefore, agrees that this Order

Shall be deemed an admission of fact and law only as necessary for enforcement of this Order by

the Department or subsequent actions relating to the Respondent by the Department.

FINDINGS OF FACT

1. Utilities Services of South Carolina, Inc. (Respondent) owns and is responsible for the

proper operation and maintenance of the public water system (PWS) that serves the

residents of Barney Rhett Subdivision, located i11 York County, South Carolina.

1



2. The Barney Rhett Subdivision PWS consists of a single groundwater well, a Water

distribution system, and forty-four (44) taps which serve a population of one hundred

thirteen (313).

3. On October 1, 2002, the Respondent legally assumed ownership and responsibility for the

Barney Rhea Subdivision PWS.

4. On September 14, 2004, the Department conducted a sanitary survey of the Barney Rhett

Subdivision PWS, which Insulted in an overall "Unsatisfactory" rating. The following

,*~ ,m'»., areas were rated as"Ullsatistlactory":

A. Protection firm Contamination: the pad around the well is cracked and must be

replaced;

B. Storage Maintealancez the water storage tank is in poor condition and must be

evaluated and up-graded.

5. On April 25, 2005, the Department conducted a sanitary survey of the Barney Rhett

Subdivision PWS, which resulted in an overall "Unsatisfactory" rating. The follov¢'ing

areas were rated as '°U11sat"isfactory":

A. Protection firm Contamination: the pad around the well is cracked and must be

replaced, and there is a hole in the Side of the casing, which must be repaired,

Storage Maintenance: the water storage tank is in poor condition 'and must be

evaluated and up-graded.

5. O11 June 16, 2005, Department staffheld an enforcement con.f'erenoe with Bruce Haas, the

regional director for Utilities Services of South Carolina, Inc., to discuss the violations.

Bruce Haas stated that he is in the process of obtaining a contract with the City oflRock

Hill for the purchase of bulk water service for both the Barney Rhett Subdivision and the

2



Hickory Hills Subdivision. The Hickory Hills Subdivision PWS (4650025) is currently

'mterccmneeted to the City of Rock Hill via an emergency connection. The possibility of

a Consent Order was discussed

CONCLUSIONS OF LAW

8ascd upon the above Findings of Fact, the Dcpartnuent, pursuant to the State Safe Drilllking

Wafer Act, S.C. Code Ann. §§ 44-55-10 to 120 (2002), reaches the Following Conclusions of

Law:

1. The Respondent violated thf-'S State Primary D;'ii1king. Water Rexzulations 24A S.C. Code

Ann.Rags.61-S8.'7(B) (Supp. 2004), in that it failed to properly operate and maintain the

Barney Rhett Subdivision PWS .

2. TheState Safe Drinking Water Act,S.C. Code Ann. § 44-55-90(B) (2002), provides for a

civil penalty not to .exceed five thousand dollars ($5,000.00) a day per violation for any

person violating the Act.

NOW, TH:EREFONE, IT IS ORDERED, CONSENTED TO AND AGREED, pursuant tO

the State .Safe Ddnldng Water Act, S.C. Code Ann. §§ 44-55-10 to 120 (2002), that the

Respondent shall:

1. Henceforth, operate and maintain the Barney Rhett PWS in accordance with applicable

state and federal laws and regulations.

2. By October 1, 2005, obtain from the City of Rock Hill, docmnentation of its willingness

to provide bulk water service for both the Barney Rhett Subdivision and Hickory Hills

Subdivision; Ami by October 15, 2005 submit an application to the Public Service

Commission (PSC) for approval of interconnections of the PWSs serving these

subdivisions with the PWS of the City of Rock Hill.

3



3. Within thirty (30) days of the PSC's final approval of the interconnections for bulk water

service, submit to the Department for review and approval a submittal package for (a) the

connection of the Barney Rhett Subdivision PWS to the City fRock Hill PWS and (b),

if necessary, for the permanent connection of the Hickory Hills Subdivision PWS to the

City of Rock Hill PWS. The submittal packages shall include in detail, the plans, basis

for design (including calculations) and specificatiozgs per State Primary Drir1k,i_n2 Water

Regulations, 24A S.C. Code Ann. Rags. 61-58.1 (Supp. 2004). The submittal packages

shall alsauvianclude a completed application for a Permit. to construct.

4. Within thirty (30) days of the issuance of the petits to construct, complete the

connections of both the Barney Rhett Subdivision PWS and Hickory Hills Subdivision

PWS to the City of Rock Hill PWS, and schedule an inspection with the Department's

Region 3 Lancaster ENvironmental Quality Control District office at (803) 285-7461 to

obtain final approval to operate firm the Department,

5. Within ninety (90) days of the completion of the connections to the City of Rock Hill

PWS, have a South Carolina certified well driller properly abandon the existing wells at

the Barney Rhett Subdivision PWS and Hickory Hills Subdivision PWS; submit well

close-out logs (Form 1903) to the Department, and, contact the Department's Region 3

Lancaster Environmental Quality Control District office at (803) 2857461 to verify

proper abandonment.

THE PARTIM FURTHER STIPULATE that the Respondent shall pay a civil penalty of two

thousand eve hundred filly dollars ($2,550.00) should it fail to comply with any requirement

pursuant to this Consent Order, including any implementation schedule approved by the

Department. Such penalties shall be due and payable upon. written notice to the Respondent.

4



The Depa1"t"ment's determination that 21 requirement has been missed shall be final. All penalties

due under this paragraph shall be made payable to the South Carolina Department ofHealth and

Bnvirnmmemtal Conttcl within thirty (39) days of notification by the DgparMuent. The stipulated

penalties set forth above shall be in addition to any other remedies or sanctions which may be

available to do Department by reason of the Respondent's failure to comply with the

requirements of this Order. The Department's determination that the requirements have not

been met shall be final.

PURSUANT 9 -JIHIS ORDER; iéommlmications regardi1ngthis Ordcrland its tequinsments arc

to include the Order number and shall beaddressedas follows:

Q Jeff Schlag
Bureau of Water-Enforcement Division
S.C. Department off-Icalth and Environmental Control
2600 Bull Street
Columbia, s.c. 29201

IT IS FURTHER ORDERED AND AGREED that this Consent Order governs only Utilities

Services of South Carolina, Inc.'s liability to the Department for civil sanctions arising ficim the

matters set forth herein and constitutes the entire agreement between the Depamnent and

Utilities Services of South Carolina, InC. with respect to the resolution' and settlement of the

matters set forth herein. The parties are not relying upon any repanesentations, promises,

zmderstandings, or agreements except as cxpwsslyset forth within this Greer.

IT IS FURTHER ORDERED AND AGREED that failure to comply with any provision of this

Order shall be grounds for tiuthmer enforcement action pursuant to the SmteSafeDMMng Water

Act. SEC. Code Ann. § 44-55-80(A) (2002), to include the assessment of additional civil

penalties.

[Signature Page Follows]

T
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FOR THE SOUTH CAROLINA DEPARTMENT
OF HEALTH AND ENVIRON1V1EN'rAL CONTROL

44/{8
art w.Icing8rf', p.E.

. deputy Commissioner
Environmental Qualify Control

I//l'35'7"'*" Date:

844 6' I 4*
Alton C. Boozer
Chief, Bureau of Water

4.4 / Date: I 6 / 6 4 / / a s "

/ s Date: / o  '  7 4 5

rd, bE., Dlre
Water Enforcement Division
Bureau ofWater

Kina

e
My. 4

DI1I}CLegal Coin el

I/*WE CONSENT:

7
v v  M 4 4 ¢ 4  J

Bruce Haas, Regional Director
Utilities Services of South Carolina, Inc.

Date:
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THE STATE OF SOUTH CAROLINA
BEFORE TI-:IE DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL

..».. ..¢

IN RE: UTILITIES SERVICES OF SOUTH CAROLINA, INC.
FOXWOOD SUBDIVISION

YORK COUNTY

».. |. I

CONSENT ORDER
05-099 _W

,..... I. x».|.. w .. .. . . . .| l l . .

Utilities Services of South Carolina, Inc. (Respondent) awns and is responsible for the

proper operation and maintenance of a wastewater treatment facility (WWTF) serving the residents

of Foxwood Subdivision located in York County, South Carolina.

The Respondent violated thePollution Control Act,S.C. Code Ann. §§48-1-10et seq.(1987

& Supp. 2002) and National Pollutant Discharge Elimination System (NPDES) Permit SC0027189

in that it exceeded the permitted discharge limits for ammonia-nitrogen (NI-I3-N), biochemical

oxygen demand (BOD), fecal coliform bacteria (FC), phosphorous and total suspended solids (TSS)

as specified in the NPDES permit.

In accordance with approved procedures and based upon discussions with the Respondent's

agents on August 12, 2003, the parties have agreed to the issuance of dais Order to include the

following Findings of Fact and Conclusions of Law.

IN THE INTEREST OF RESOLVING Tms MATTER without delay and expense of

litigation, the Respondent agrees to the entry oilthis Consent Order, but neither agrees nor disagrees

with the Findings of Fact or the Conclusion of Law; and therefore, agrees that this Order shall be

deemed an admission of fact and law only as necessary for enticement of this Order by the

I



Department or subsequent actions relating to the Respondent by the Department

FINDINGS OF FACT

The Respondent owns and is responsible for the proper operation and maintenance of a

WWTF serving the residents ofPoxwood Subdivision located at 0.6 miles east ofS.C. Road

#674 and 1.4 miles north of S.C. Highway #160 in York County, South Carolina

South Carolina Department ofHealth and Environmental Control (Department) staffissued

NPDES Permit SC0027146 to the Respondent, allowing it to discharge treated wastewater to

Sugar Creek to the Catawba River in accordance with effluent limitations, monitoring

requi1r1anu¢nts andother conditions setforth therein

The Respondent exceeded thepermitted discharge limits for BOD during March and June

2004. The Respondent also exceeded the permitted discharge limits for FC during January

and July 2004, and phosphorous during March, June, July and August 2004. The

Respondent reported these violations on Discharge Monitoring Reports (DMRS) submitted to

the Department

On March 18, 2004, Department Enforcement staff issued a Notice of Violation (NOV) to

the Respondent as a result of violations of the permitted discharge limit for FC in January

2004. Since Bruce Haas, Regional Director for the Respondent, commented on the DMR for

January 2004 that the sample collected on January 6, 2004, to be analyze FC had

chlorine in it when collected, and, that the two (2) subsequent samples were well within

limits, no response was required by theDepartment

On June 30, 2004, Department Enforcement staftissued aNOn to the Respondent as a result

of violations of the pennilted discharge limits for BOD and phosphorous during March 2004
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and phosphorous during May 2004. Since Mr. Haas attributed the 'violations in March 2004

to higher flows and lower water temperature due to eighteen inches (18") of snow, and the

May 2004 violation to the WWTF not being designed to reduce phosphorous,.no response

was required by due Depamnent.

6. On Qctober 14, 2004, Department Enforcement staffheld an Enforcement Confierence with
¢

Mr. Haas and the Respondent's attorney, Mr. John Hoofer. Mr. Haas indicated that the

WWTF was not designed to meet the current phosphorous limits. Mr. Haas stated that the

Respondent needs to know if any of the other permit limits will change before making final

plans to upgrade the WWTF, the Respondent will have to delay the upgrade until it receives

a wasteload allocation from the Department. Mr. Haas attributed the July 2004 FC violation

to improper sampling by one of d1e Respondent's operators The Parties discussed the

issuance of a Consent Order containing a civil penalty.

CONCLUSIONS OF LAW

Based upon the above Findings otlFact, the Department reaches the following Conclusions of

Law:

1. The Respondent violated thePollution Control Act, S.C. Code Ann.§48-1~110 (d) (Supp.

2004), and Water Pollution Control Pennies, 24 S.C. Code Ann. Rags. 61 -9. 122.41(a)(l )

(SUPP~ 2004), that it exce ed the permitted discharge limits for Bon, FC and

phosphorous as specified in Part LA.1 of the NPDES the permit.

The Pollution Control Act, S.C. Code Ann. §48~l ~330 (1987), provides for a civil penalty

not to exceed ten thousand dollars (Sl0,000.00) per day of violation tor any person violating

the Act or any rule, regulation, penni, penni condition, Md determination, or Order of the

2.

in

3
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Department.

now, THEREFORE, IT is ORDERED, CONSENTED TO AND AGREED, pursuant tO the

Pollution Control Ast, S.C. Code Ann. § 48~1~50 (1987) and § 48~1-160 (Supp, 2004), that the

Respondent shall:

1. Henceforth, comply with all permitting and operating requirements in accordance with State

and Federal regulations.

2. Within ninety (90) days of the execution date of this Order, submit to the Department three

(3) copies of aprelirninary engineering report (PER) with a schedule ofimplementation. The

PER shall be administratively and technically complete as required by applicable regulations

and prepared in accordance with Standards for Wastewater Facilities Construction, S.C.

Code Rags. 61~67 (Supp. 2004). The schedule, upon Department approval, shall be

incorporated into and become an enforceable part of this Order. Completion o f construction

per the schedule shall also become an enforceable part of this Order.

3. Within thirty (30) days of the execution date of this Order, pay to the Department a civil

penalty in the amount of eight thousand four hundred dollars ($8,400.00).

THEREFORE IT IS FURTHER ORDERED AND AGREED that if  any event occurs

which causes or may cause a delay in meeting any of the above scheduled dates for completion of

any specified activity, the Respondent shall notify the Department in writing at least one (1) week

before the scheduled date, describing indetail mc anticipatedlength of the delay, the precise cause or

causes of delay, if ascertainable, the measures taken or to be taken to prevent or minimize the delay,

and the tiznctable by which those measures will be implemented.

The Department shall provide written notice as soon as practicable that a specified extension

4
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of time has been granted or that no extension has been grunted. Au extension shall be granted for

any scheduled activity delayedby an event nfforce majeure, which shall mean any event arising

from causes beyond the control of the Respondent that causes a cielay in or prevents the performance

of any of the conditions under this Consent Order including, but not limited to: a) acts of God, fire

war, insurrection, civil disturbance, explosion; b) adverse weather condition that could not be

reasonably anticipated causing unusual delay in uremsporwHon and/or Field work activities; c)

restraint by court order or order of public authority; d) inability to obtain, after exercise of

reasonable diligence and timely submittal of all applicable applications, any necessary

authorizations, approvals, pennies, or licenses due tn action Cr inaction of any governmental agency

or authority; and e) delays caused by compliance with applicable statutes or regulations governing

contracting, procurement or acquisition procedures, despite the exercise of reasonable diligence by

the Respondent

Events whichare notforee majeure includeby example, but are not limited to, unanticipated

or increased costs ofperformanoe, changed economic circumstances, nonna precipitation events, or

any person's failure to exercise due diligence 'm obtaining governmental permits or fulfilling

contractual duties. Such determination will be made in the sole discretion of the Department. Any

extension shall be incorporated by reference as an enforceable pan of this Consent Order and

thereatier be referred to as an attachment to the Consent Order

PURSUANT TO THIS ORI)ER, all cnmmlnlication regarding this Order and its requirements

shall be addressed as follows

Tom J. Richmond
SCDHEC - Bureau of Water
2600 Bull Stmeeft
Columbia. S.C. 29201

l l l H H I l lllllll l
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THE RESPONDENT SHALL CONFIRM in writing the completion of Order requirements to the

above address within five (5) days of completion. The Order number should be included on all

checks remitted as payment of the civil penalty.

IT IS FURTHER ORDERED AND AGREED that failure to comply withany provision of this

Order shall be grounds for further enforcement action pursuant to the Pollution Control ACL S.C.

Code Ann.§4841-330 (1987), to include the assessment of additional civil penalties.

IT IS FURTHER ORDERED AND AGREED that this Consent Order governs only Utilities

Services of South Carolina, Inc.'s liability to the Department for civil sanctions arising from the

matters set forth herein and constitutes the entire agreement between the Department and Utilities

Services of South Carolina, Inc. with respect to the resolution and settlement of the matters set forth

herein. The parties are not relying upon any representations, promises, understandings, or

agreements except as expressly set forth in this Order.

[Signature page follows]
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* an * *

FOR THE SOUTH CAROLINA DEPARTMENT
OFHEALTH AND ENVIRONMENTAL CONTROL

DATE: 7 / / I95"
goOert W. King 1fr., P.E.,
Deputy Commissioner
Environmental Quality Control

I4 .18vw¢€»» DATE: 7//5/083

Bureau brief
Bureau of Water

___ _ »»\ *

Douglas Ii. Kinard, P.E., Director
Water E1? cment Division
Bu read o tar

\ DATE:

DATE : " I  / i vy
DHEC Legal Counsel

WE CONSENT:

UTILITES SERVICES OF SOUTH CAROLINA, INC.

4i44~¢/ DATE :
Bruce Haas
Regional Director
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THE STATE OF SOUTH CAROLINA
BEFORE THE ])E1>ARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL

CAROLINA WATER SERWCE, INC.
GLENN VILLAGE II SUBDIVISION

SYSTEM NUMBER 3250058
LEXINGTON COUNTY

CONSENT ORDER
05-094-D'W

Carolina Water Service, Inc. (Respondent) owns and is responsible for the paper

operation and maintenance of the public water system (PWS) that supplies water to the residents

of the Glenn Village II Subdivision, located in Lexington County, South Carolina.

South Carolina Department of Health and Environmental Control (Department) records

reveal that the combined Radium 226 and 228 sample results for the Respondent's PWS

produced running annual averages (RAA) that exceeded the maximum contaminant level(MCL)

for combined Radium 226 and 228 during the compliance periods of July 2003 June 2004,

October 2003 - September 2004, and January 2004 - December 2004.

. In accordance with approved procedures, the parties have agreed to the issuance of this

Order to include the following Findings of Fact and Conclusions of Law.

IN THE INTEREST OF RESOLVING THIS MATTER without delay and expense of

litigation, the Respondent agrees to the entry of this Consent Order, but neither agrees nor

disagrees with the Findings of Fact and Conclusions of Law; and therefore, agrees that this Order

shall be deemed an admission of fact and law only as necessary for enforcement of this Order by

the Department or subsequent actions relating to the Respondent by the Department.

1



FINDINGS OF FACT

1 » Carolina Water Service, Inc. (Respondent) owns and is responsible for the proper

operation and maintenance of the public water system (PWS) that supplies water to the

residents of the Glenn Village II Subdivision, located in Lexington County, South

Carolina.

2. The Respondent's PWS consists of two (2) wells and a water distribution system that

services one hundred ninety-six (196) taps aNd a primary population of six hundred (600)

residents.

3. The Respondent's PWS is required to be monitor 011 a quarterly basis for combined

Radium 226 and 228. The MCL for combined Radium 226 and 228 is five (5)

picocuries/Liter (pCt/L). Compliance for the MCL for combined Radium 226 and 228 is

based upon the RAA result for four (4) consecutive .quarterly samples. The referenced

PWS experienced violations when the RAA results for combined Radium 226 and 228

exceeded the MCL for the compliance periods of July 2003 - Juno 2004, October 2003

September 2004, and January 2004 -. December 2004 as indicated below:

Compliance Period
July - September 2003
October - December 2003
January - March 2004
April - June 2004
July .... September 2004
October - December 2004

R448
5.6 poi/L
2.6 poi/L
11,0pCi/L
6,4 poi/L
7.4 poi/L
9.'7~ pct/L

6 pct/L
7 pct/L
9 pct/L

4. On July 7, 2004, October 5, 2004, and December 29, 2004, Notices of Violation (NOV)

were issued to the Respondent for the referenced PWS for exceedances of the MCL for

combined Radium 226 and 228 during the compliance periods indicated above.

2
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5. On April 14, 2005, Department staff held an enforcement conference with the

Respondent to discuss the above~referenced violations, The parties discussed possible

remedies and the issuance of a Consent Order.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the Department, pursuant to the State .Safe

Drinking Water Act S.C. Code Aun §§ 44»55-10 to 120 (2002), reaches the following

Conclusions of Law:

1. The Respondent has violated the State Primary Drfnkina Water. Regulations, 24A.S.C.

Code Ann. Rags. 61-58.5{H) (Supp. 2004), in that the referenced PWS exceeded the

MCL for combined Radium 226 and 228 during the compliance periods of July 2003

June 2004, October 2003 September 2004, and January 2004 - December 2004.

2. The State Safe Drinking Water Act, S.C. Code Ann. § 44-55-90(B)(l ) (2002), provides

for a civil penalty not to exceed five thousanddollars ($5,000.00) a day per violation for

any person violating the Act.

NOW, THEREFGRE, IT IS ORDERED, CONSENTED TO AND AGREED, pursuant to

the State Safe Drinking Water Act, S.C. Code Ann. §§ 44-55-10 to 120 (2002), that the

Respondent shall:

L Henceforth, operate and maintain the Glenn Village II PWS in accordance with

applicable State and Federal laws and regulations.

2. By September 15, 2005, submit to the Department a corrective action plan (CAP)

detailing the procedures and a proposed schedule for addressing the referenced PWS's

violations. This CAP will be reviewed by the lDepartm<~:nt, and upon approval, the CAP

and schedule shall be incorporated into and become an enforceable part of this Order.

3



PURSUANT TO THIS ORDER, communications regarding thisOrder and its requirements are

to include the Order number and shall be addressed as follows:

Jennifer Kellen
S.C. Department of Health and Environmental Control
Bureau of Water
Drinldng Water Enforcement Section
2600 Bull Street .,
Columbia, SC 29201

THE PAR TIES FURTHER STIPULATE that the Respondent shall pay a civil penalty of

three thousand four hundred dollars ($3,400.00) should it fail to comply with any requirement

established pursuant to this Consent Order, including any implementation schedule approved by

the Department. Such penalties shall be due and payable upon written notice to the Respondent.

The Department's determination that a schedule has been missed shall be final. All penalties due

under this paragraph shall be made payable to the South Carolina Department of Health and

Environmental Control within thirty (30) days of notification by mc Department. The stipulated

penalties set forth above shall be in addition to any other remedies or sanctions which may be

available to the Department by reason of the Respondellt's failure to comply with the

requirements of this Order. The Department's determination that the requirements have not been

met shall be final.

IT  IS FURTHER ORDERED AND AGREED that this Consent Order governs only Carolina

Water Service, Inc.'s liability to the Department for civil sanctions arising from the matters set

forth herein and constitutes the entire agreement between the Department and Carolina Water

Service, Inc. with respect to the resolution and settlement of the matters set forth herein. The

parties are not relying upon any representations, promises, understandings or agreements except

as expressly set forth within this Order.

IT IS FURTHER ORDERED AND AGREED that failure to comply with the terms of this

Order shall be deemed a violation of the State Safe Drinking Water Act, S.C, Code Ann.. § 44-

4
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55~80(A) (2002), and may subject the Respondent to f;i1rther enforcement actions to include the

assessment of additional civil penalties,

FOR THE SOUTH CAROLINA DEPARTMENT
OF HEALTH AND ENVIRONMENTAL CONTROL

Date:

8/

/ létiE4¢»=- 4 8 2
n re w. Kmg, }fQi>.E.
_ _im¢y Commissioner
Environmental Quality Control

Alton C oozed
Bureau Chief
Bureau ofWater

Date: '7/13/0§

Date: '7/2%»5/ .48 ~
Douglas B.JQ§narl8;P.E., Director
Water Enforcement Division
Bureau of Water

* 1

Drfmc Leg ounsel
Date: 7/84 fog'

I/'WE CONSENT:

4 Date: 7//a/95'
Bruce Haas, Regional Directo r
Carolina Water Service, Inc.
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THE STATE OF SOUTH CAROLINA
BEFORE THE DEPAR'1*M18:NT OF HEALTH AND ENVIRONMENTAL CONTROL

IN RE: UNITED UTILITY COMPANY, inc.
BRIARCREEK SUBDIVISION 1 www

CHEROKEE COUNTY

CONSENT ORDER
04-180-W

United Utility Company, Inc. (Respondent) owns and is responsible for the proper operation

and maintenance of a wastewater treatment facility (WWTF) serving the Briarcreek Subdivision

located in Cherokee County, South Carolina.

The Respondent violated thePollution Control Act, S.C. Code Ann. §§48-1-10 et s . (1987

& Supp. 2003), and National Pollutant Discharge Elimination System (NPDES) Permit SC0023736

in that it failed to comply with the permitted discharge limits for ammonia~nitrven (NH5~N), as

required by its NPDES Permit.

In accordance with approved procedures and based upon discussions with the Respondent's

agents on July 13, 2004, the parties have agreed to the issuance of this Order to include the following

Findings of Fact and Conclusions of Law.

FINDINGS OF FACT

1. The Respondent owns and is responsible for the proper operation and maintenance of a

WWTF serving the Bn'arcrcek Subdivision located in Cherokee County, South Carolina

South Carolina Department of Health and Environmental Control (Department) staff issued

NPDES Permit SC0023736 to Lhe Respondent authorizing the discharge of treated

1
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wastewater into Spenders Branch to Gilkcy Creek to Thicketiy Creek to the Broad River in

accordance with the effluent limitations, monitoring requirements and other conditions set

forth therein.

3. The Respondent reported violations of the permitted discharge limits for NH3-N on discharge

monitoring reports (Drys) submitted to the Department for the September 2003 and

February 2004 monitoring periods.

4. On October 31, 2003, Department staff issued a Notice of Violation to the Respondent for

violations of the permitted discharge limits for NH;-N during September 2003. The

Respondent's agent included comments on the September 2003 DMR, attributing the NH;-N

violation to a blockage in the Return Activated Sludge (RAS) line.

5. The Respondent's agent included comments on the February 2004 DMR, attributing the

NI-I3-N violation to possible laboratory error, as the on~sile HeldNH;-N test kit did not dctcci

ammonia, and there were no operational problems at the WWTF. The Respondent's agent

collected eight (8) additional NH;-N samples during February 2004, all of which inflected

NH3-N levels of less than one milligram per liter (l mg/L).

Department staff held an enforcement conference with agents for the Respondent on July 13,

2004, to discuss the above~cited violations. During the con Terence, the Respondent's agents

stated that the first NI~I;°N violation was caused by a blockage in the RAS line. Once the

blockage was cleared,NH;-N levels returned to compliance. The secondNH;-N violation

was thought to be a lab error, but the contract lab did not have enough sample tore-analyze

both total nitrogen and NH;-N to confirm the Respond<:nt's suspicions. The Respondent's

operator collected eight (8) additional samples during that month, and all additional samples

2
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reflected NH;-N levels less than one milligram per liter (1 .0 mg/L). The Respondents agent

provided copies of the laboratory data verifying the results of the additional NH3~N testing

The parties discussed the issuance of a Consent Order containing possible civil penalties

CONCLUSIONS GF LAW

Based upon the above Findings of Fact, the Department reaches the following Conclusions of

The Respondent violated thePollution Control Act, S.C. Code Ann. §48-1-110 (d) (Supp

2003), andWater Pollution Control Pennies,24 S.C. Code Ann. Rags. 61-9. l22.41(a) (Supp

2003), in that it fails to comply with the permitted discharge limits for NH3-N, as required

by NPDES Permit SC0023736

The Pollution Control Act, S.C. Code Ann. §48~l-330 (1987), provides for a civil penalty

not to exceed ten thousand dollars (S10,000.00) per day of violation for any person violating

the Actor any rule, regulation, penni, penni condition, final determination, or Order of the

Department

NOW.. THEREFORE, IT IS ORDERED, CONSENTED TO AND AGREED, pursuant to the

Pollution Control Act, S.C. Code Ann. § 48-1-50 (1987), and § 48~l-100 (Supp. 2003), that the

Respondent .shall

Henceforth, operate and maintain the WWTF in accordance with the NPDES Permit and

Department regulations and guidelines

Within thirty (30) days of the execution date of this Order, submit to the Department a

corrective action plan (CAP) addressing compliance with NH;-N limits. The CAP shall

include an implementation schedule which upon Department approval shall be incorporated



into and become an enforceable part of this Order.

3. Within thirty (30) days of the execution dart: of this Order, pay to the Department a civil

penalty in the amount of three thousand dollars ($3,000.00).

PURSUANT TO THIS ORDER, communications regarding this Order and its requirements, shall

be addressed as follows:

Heather L. Beard
Water Enforcement Division
South Carolina Department of Health and Environmental Control
2600 Bull Street
Columbia, South Carolina 29201

The Respondent shall confirm, in writing, completion of Order requirements to the above address

within Len (l0) days of completion. The Order number should be included on all checks remitted as

payment of the civil penalty.

IT IS FURTHER ORDERED AND AGREED that if any event occurs which causes or may cause

a delay 'm meeting any of the above scheduled dates for completion of any specitiW activity, the

Respondent shall notify the Department in writing at least one (1) week before the scheduled date,

describing in detail the an ti cipatcd length of the delay, the precise cause or causes of delay,

ascertainable, the measures taken or Tobe taken to prevent or minimize the delay, and the timetable

by which those measures will be implemented.

The Depaxfment shall provide written notice as soon as practicable that a spociiied extension

of time has been granted or that no extension has been grants. An extension shall be granted for

any scheduled activity delayed by an event of force mqjeure, which shall mean any event arising

from causes beyond the control of the Respondent that causes a delay in or prevents the performance

of any of the conditions under this Consent Order including, but not limited to: a) acts of God, fire

i f



vat, 'insurrection civil disturbance, explosion; b) adverse weather conditions that could not be

reasonably anticipated causing unusual delay in transportation andinr field work activities; <=>

*restraint by court order or order of public authority; d) inability to obtain, after exercise of

reasonable diligence and timely submittal al .all applicable applications, any necessary

authorizations, approvals, permits, or licenses due to action or inaction of any governmental agency

xi authority, and e) delays caused by compliance with applicable statutes or xvgulations govemmg

contracting, procurement or acquisition procedures, despite the exercise of reasonable diligence by

he Respondent.

Events which are notforce majeure include by example, but are not limited to,unanticipated

>r increased costs ofperfonnance, changed economic circumstances, normal precipitation events, or

my person's failure to exercise due diligence in obtaining governmental permits or fulfilling

:contractual duties. Such determination will be made in the sole discretion of the Department. Any

extensionshall be incorporated by reference as an enforceable part of this Consent Order and

hcrealfier be referred to as an attachment to the Consent Order.

IT IS FURTHER ORDERED AND AGREED that this Order constitutes the entire agreement

>etween the parties with respect to the resolution and settlement of matters set forth herein. Tile

parties are not relying upon any representations, promises, understandings or agreements except as

expressly set forth within this Order.

United Utility Company, Inc. understands that this Consent Order governs only the liability for

:evil sanctions arising from the matters set forth herein and does not affect or purport to affect any

:criminal liability or liability to any entity not a party to this Order.

[T IS FURTHER ORDERED AND AGREED that failure to comply with any provision of this

5



Order shall be grounds for further enforcement action pursuant to thePollution Control Act, S.C.

Code Ann. § 48-1 ~330 (1987), to include the assessment of additional civil penalties,

FOR THE SOUTH CAROLINA DEPARTMENT
OF HEALTH AND ENVIRONMENTAL CONTROL

Ix

"'jj3~/" Date: I'<',/af wt/

Robert W. King, Jr., P.E.
Deputy Commissioner
Environmental Quality Control

Date: P9/ ¢/
Alton C. Boozer
Bureau Chief
Bureau of Water

4

Date: ?/w// ,Q
Douglas B. inward, p.18., Dire
Water Enforcement Division
Bureau of Water

o r

as.. x

X " ;¢
_ 1) "4Qvv¢*Q$ Date:68 6%

DHEC Legal Counsel 5

WE CONSENT:

United Utility Company, Inc

<2 Date 9/Q42/<9
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f f" THE STATE OF SOUTH CAROLINA
BEFORE THE DEPARTMEPIT OF HEALTH AND ENVIRGNMENTAL CONTROL

IN RE: CAROLINA WATER SERVICE, Nic.
RIVER HILLS suBDIvIsIon

YORK COUNTY

CONSENT ORDER
04-140-w

Carolina Water Service, Inc. (Respondent) owns and is responsible for the proper operation

and maintenance of a wastewater collection system (WWCS) consisting of sewer lines and pump

stations (PSs) sewing the residents of River Hills Subdivision located in York County, South

Carolina.

The Respondent violated thePollution Control Act,S.C. Code §§48-1-10et seq.(1987

& Supp. 2002) in that it discharged untreated wastewater into the environment, including waters of

the State, 'm a manner other than in compliance with a permit issued by the Depanmcnt.

In accordance with approved procedures and policy, mc Department has determined that it

is necessary and appropriate to issue this Order to include the €olIow'ng Findings of Fact and

Conclusions of Law.

FINDINGS OF FACT

1
4.. On November 5, 2.001 , the RcspondznVs agcut reported a Sanitary Sewer Overflow (SSO)

on Autumn Cove Road. The SSO report indicated Mat an air relief valve on a force main

rnaltimctioned, causing the SSO. The Respondent s aeenr esnmared that Ive hundred
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(500) gallons of wastewater ware spilled, although none entered waters of the State. The

Respondents agents had a contractor scan up the wastewater and lime the affected area.

The report indicated that the relief valve would be repaired or replaced. The RcspondenVs

agent indicated than the relief valve was newly permitted and installed and was within Lhe

warranty period.

2. On November 82 2002, the Respondent's agent reported a SSO at the manhole located at 12

Oakwood Lana. The rspon indicated that approximately four hundred (400) gallons of

wastewater was discharged and entered waters of the Stare. The report also indicated that

roots present in the sewer line caused the SSO. The Responder:'s agents hired a contactor to

remove the roots from the sewer line. The Respondents agents cleaned up the debris and

Eimed the affected area.

q
J- On December 8, 200", the Respondcnfs agent reported a SSO as the PS located at 55 Marina

Road (ps #26). The SSO report indicated that the transformer at the PS was out of' service

following an ice storm Thai bad occurred three (3) days previously. The Respondent had an

electrician replace the transformer. The Respondent's agents cleaned the aifectcd area. The

report indicated that an undisclosed amount of wastewater entered waters of the State.

4. On December 24, 2002, the Respondent's agent reported a SSO at the PS located behind 52

Fairway Ridge Road (PS #14). The SSO report attributed the discharge to high flows caused

by heavy rains. The Rcspondcnr's agents also identified as a source of inflow an exposed

sewer clean-out that appeared to have been damaged during golf course maintenance and

landscaping undertaken by third parries at the golf course. The Respondentls agents stated

2
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that this landscaping had the erect of increasing or diverting Hows toward the broken

cleanout and an adjacent manhole,thereby exacerbating the inflow resulting from the heavy

rains. The RespondeaaVs agents repaired the clean-out, grouted and raised the manhole, and

cleaned the affected area. The report indicated that approximately Lhrée thousand (3,000)

gallons of wastewater were discharged, with wastewater entering waters of the Stare.

5. In a lcncr to the Respondent's agent dated January 7, 2003, Department staff informed tic

Respondents agent that the Department had received several letters from residents orlRivsr

Hills Subdivision who were concerned about the recent SSOs. Depannzeni sraffrequestcd a

detailed report from the Respondent regarding corrective actions taken or pianncd to prevent

SSOs.

In a letter to Department staff dated February 7, 2003, the Respondent's agent outlined its

Contingency Plan for Pump Station Failure, Routine Pump Station Inspection and

Maintenance Program. Sewer Cleaning and Repay: Program and Response Action Plan

On March 20, 2003, the R¢spondent's agent reported a SSO at the manhole closest to PS #14

The report attributed the SSO to heavyrainfall, and indicated that the Respondent s aacnts

telev ised the sewer l ine and walked the l ine to look for inf i l tration sources. The

Respondent's agents limed and cleaned the affected area. The SSO report indicated that

approximately t'wo thousand (2,000) gallons of wastewater were discharged, and :hat e

wastewater entered waters of the Stare

In a letter to Department staff dared March 26, 2003: the Respondent's agent indicated

QI

6.

that the Respondent's employees had identified an area ofscwer line that seemed to be the
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source of most of the flow that resulted in the SSO on March 20, 2003. The Rcspondcnfs

agent stared that the section of line was replaced on March 25, 2003 .

On April 10, 2003, the Rcspo::dcnt's agent rcponcd a SSO at PS #26. Tic SSO report

attributed the SSO to inflow and infiltration(I&I) causedby heavy rainfall, andindicated :hat

the Rcspondcnt's agents had cleaned up the debris and had televised the sewer line to locate

the source of the I&I. Tic report estimated that two thousand four hundred (2,400) gallons

of wastewater entered waters of the State.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the Department reaches the following Conclusions of

Law:

The Respondent violated the Pollution Control Act, S.C. Code Ann.§ 48-1-90(a)(Supp.

1987). `m that it discharged wastewater into the environment, including waters of theState,

in a manner other than in compliance with a permit issued by the DCPZIIIHEHI.

c. Code Ann. §48-1-330 (1987), provides for a civil penalty

not to exceed ten thousand dollars (S10,000.00) per day of violation For any person violating

:he Act or any rule,regulation, petnnit,permit condition, final determination, or Order of the

Department.

NOW, THEREFORE, IT IS ORDERED, pursuant to the Pollution Control Act, S.C. Code

Ann §48-1-50 (1987) and §48-1 -100 (Supp. 2002), that the Respond¢nt shall

Henceforth. comply with all permitting and opcrazing requirements in accordance with

2.

State and Federal regulations

The Po u." n Control Act, S.
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2. Bo8imning immediately upon execution of this Order, within twenty-four (24) hours after

detection, or on the meant business day if an SSO occurs on a weekend or holiday, orally report

IO the Department ail SSOs which enter surface waters of the State or which exceed five

hundred (500) gallons. Widnian Eve (5) days after each detection, submit a written report to the

Department for and all reportable SSOs in accordance with DHEC's Sanitary Sewer
Q

Overflow or Pump Station Failure Report Font.

q
.>, Withier sixty (60) days of the date ofexecution of this Order, begin development fan audit and

a comprehensive managesneut plan for the wastewater collection system (WWCS). The

management plan shall include, but is not limited to the following: 1) expendimrcs related to

operation and maintenance costs, as well as repair work, to demonstrate a proper financial

commitment to the WWCS; 2) PS inspection and maintenance schedules;3) a sewer inspection

and cleaning program; 4) I&I evaluations, including special How monitoring of the drainage

basins for PS #14 and PS #26,5) manhole inspections;6) logs/records of daily operations; 7)

easementfrisghvof-way maintenance; 8) a spare parts inventory, and 9) any other componsuts

necessary for proper operation and maintenance of the WWCS

Within two hundred forty (240) days of the date of execution date of this Order, the

management plan shall be finalized and implemented

Within one hundred eighty (180) days bf the date of execution of this Order, submit no the

Departanrnt a corrective action plan and schedule ro address priority deficiencies in the WWCS

(PSs, manholes, line breaks/deterioration, acc.). When approved by the Department, the

schedule shall become an enforceable part of this Order
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6. Within one hundred eighty (180) days of the date of execution of this Order, submit to the

Deparunent a summary report ofcorrcctive actions taken to date addressing deficiencies in the

WWCS, including, bu: not limited to, an estimate of the amount of I&I eliminated in the

drainage basins for PS #14 and pa #26. Within one hundred eighty (180) days thereafter, and

every subsequent one hundred eighty (180) days until the conclusion of the approved schedule

period, submit additional summary reports of such corrective actions.

7. Witbiln think (30) days of the execution date of :bis Order, pay to the Department a civil

penalty in the amount of nine thousand six hundred dollars (S9,600.00).

PURSUANT TO THIS ORDER, allcommunic~don regarding this Order and its rsquirernenrs

shall be addressed as follows:

Anastasia Hunter-Shaw
Water Enforcement Division
Bureau of Water
sc D H E c
2600 Bull S0'8€T,
Columbia. S.C. 29201

IT IS FURT HER ORDERED AND AGREED that failure to comply with any provision of this

l l
A

Order shall be grounds for further enforcement action
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THE SOUTH CAROLINA DEPARTMENT OF
HEALTH AND EnvIRo:~'mE nT.~\.L CONTROL

Environmental Qaalit/ Control

Robert W. King, Ir., ?.E.
Deputy Commissioner

DATE '_
z/ If

, i  ' \- ,

Alton C. Boozer, Chief "
Bureau of Water

DATE:

9 ,4. _OA - 6 1 ' / . / , *-.
Director, Water Enforcement Divt§ion

DATE :

DATE :

Attorney for the Department
4*/2 2;/0,4

WE CONSEZNT:

..:'§34-»/ DATE /24 a
Carolina Water Service, Inc
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THE STATE OF SOUTH CAROLINA BEFORE THE DEPARTMENT OF
HEALTH AND ENVIRONMENTAL CONTROL

IN RE: UTILITIES SERVICES OF SOUTH CAROLINA, INC.
FARROWOOD ESTATES (4050012)

RICHLAND COUNTY

CONSENT ORDER
04-073-DW

Utilities Services of South Carolina, Inc. (Respondent) owns, operates and

maintains a public water system (PWS) that serves the residents of Farrowood Estates in

Richland County, South Carolina.

Inspections of the Respondents PWS by South Carolina Department of Health

and Environmental Centro! (Department) staff revealed that the Respondent failed to

properly operate and maintain its PWS .

In accordance with approved procedures, the parties have agreed to the issuance

of this Order to include the following Findings of Fact and Conclusions of Law.

FINDINGS OF FACT

1. Utilities Services of South Carolina, Inc. (Respondent) owns, operates and

maintains a public water system (PWS) that serves the residents of Farrowood

Estates in Richland County, Sou du Carolina

the Respondent's PWS consists of two (2) groundwater wells, one (1) Fifteen

thousand (15,000) gallon storage tank and a water distribution system that serves

one hundred fifty (150) service connections

On October 1, 2002, the Respondent legally assumed ownership and



responsibility for the above-referenced PWS .

4. On June 12, 2003, Department personnel perfonzned a Sanitary Survey of the

Respondents PWS. The PWS received an "unsatisfactory" rating due to the

following de8ciencies:

A. The current number of service connections exceeds the system capacity

with the largest well out of sewicc.

The kespondent has not repainted the storage tank located next to well #1 .

It has rust spots and needs to be addressed.

C. The Respondent has not properly maintained the well #1 well house. It

has a leak in the roof and a significant amount of water damage.

5. On December 3, 2003, the Department issued to the Respondent Operating Pexmiit

No. 4050012 requiring the Respondent to address water quantity and operation

and maintenance deficiencies at the PWS .

6. On March 4, 2004, per telephone conversation with Department staff, the

Respondent stated the deficiencies as listed in Item #4, B and C had been

addressed.

CONCLUSIONS OF LAVV

Based upon the above Findings of Fact, the Department, pursuant to the State

Safe 'Drinking Water Act, S.C. Code um. §§ 44-55-10 _QL sczq (2002), reaches the

following Conclusions of Law;

The Respondent violated the State Primarv Drinldnsz Water Regulations,24A S.C.1.

B.

Cade Ann. Rags. 61-58.7 (Supp. 2003), in that it failed to properly operate and



2. The State Safe Drillking Water Act, S.C. Code Ann. § 44-s5-90(b) (2002)

provides for a civil penalty not to exceed five thousand dollars ($5,000.00) a da)

per violation for any person violating the Act.

NOW, THEREFORE, IT IS ORDERED, CONSENTED TO AND AGREED,

pursuant to the State Safe Drinking Water Act, S.C. Code Ann. §§ 44~55-1G etseq,

(2902), that the Respondent shall:

1. I-Ienccforth, operate and maintain the PWS in accordance with all applicable State

and Federal laws and regulations.

2. Within fifteen (15) days of the execution date of this Order, notify the Department

in writing of your intent to resolve system capacity deficiencies by either

interconnecting with another approved PWS, installing a new wel1(s) or through

redevelopment of the existing wel1(s).

3. If the Respondent chooses to resolve system capacity through redevelopment of

the existing we]l(s), the Respondent shall take the appropriate actions necessary to

obtain Lanai approval to place into operation from the Department by August 1,

2004.

4 If the Respondent chooses to interconnect with another approved PWS, the

Respondent shall take the appropriate actions necessary to obtain final approval to

place into operation from the Department by September 1, 2004

If the Respondent chooses to install a new wcll(s), the Respondent shall take the

appropriate actions necessary to obtain final approval to place the new we11(s) into

caperaticm from the Department by Idly 1, 2005

By June 1, 2004, schedule an inspection to verify completion of, all operation and



maintenance deficiencies as listed above in Item # 4, B and C under Findings of

Pact. The Respondent shall contact Department staff of the Central Midlands

District at 803-896~0620 to schedule the inspection.

THE PARTIES FURTHER STIPULATE that the Respondent shall pay a civil

penalty of three thousand dollars (S3,000.00) .should it fail to comply Vitia any

requirement established pursuant to this Consent Order, 'including any implementation

schedule approved by the Department. Such penalties shall be due and payable upon

written notice to the Respondent. The Department's determination that a schedule has

been missed shall be final. All penalties due under this paragraph shall be made payable

to the South Carolina Department of Health and Environmental Control within thirty (30)

days of notification by the Depaximent. The stipulated penalties set forth above shall be

in addition to any other remedies or sanctions which may be available to the Department

by reason of the Respondent's failure to comply with the requirements of this Order. The

Department's determination that the requirements have not been met shall be Baal.

re IS FURTHER ORDERED AND AGREED that if  any event occurs which

causes or may cause a delay in meeting any of the above-scheduled dates for completion

of any specified activity pursuant to the approved schedule, the Respondent shall notify

tile Department in writing at least five (5) days before the scheduled date, if practicable,

as determined by the Department. The Respondent shall describe in detail the anticipated

length of the delay, the precise cause or causes of delay (if ascertainable), the measures

taken or to be taken to prevent or minimize the delay, and the timetable by which the

Respondent proposes that those measures will be implemented

The Department shall provide written notice to the Respondent as soon as



practicable that a specific extension of time has been gllanied or that no extension has

been granted. An extension shall be granted for any écheduled activity delayed by an

event of force majeure, which shall mean any event arising from causes beyond the

control of the Respondent that causes a delay in or prevents the performance of" any of the

conditions under this Consent Order including, but not limited to: a) acts of God, fire

war. insurrection, civil disturbance, or explosion, b) adverse weather conditions that

could not be reasonably anticipated causing unusual delay in transportation and/or field

work activities; c) restraint by court order or order of public authority; d) inability to

obtain, after exercise of reasonable diligence and timely submittal of all applicable

applications, any necessary authorizations, approvals, permits, or licenses due to action or

inaction of any govczmmental agency or authority, and e) delays caused by compliance

with applicable statutes or regulations governing contracting, procurement or acquisition

procedures, despite the exercise of reasonable diligence by the Respondent

Events which are not force majeure include by example, but are not limited to

unanticipated or increased costs of performance, changed economic circumstances

normal precipitation events, or failure by the Respondent to exercise due diligence in

obtaining governmental permits or performing any other requirement of this Order or any

procedure necessary to provide performance pursuant to the provisions of this Order

Any extension shall be granted at the sole discretion of the Department, incorporated by

reference as an enforceable pan of this Consent Order, and, thereafter, be referred to as

an attachment to the Consent Order

IT IS FURTHER ORDERED AND AGREED that failure to comply with any

provision of this Order shall be grounds for hurdler enforcement action pursuant to the
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State Safe; Eriinkina Water Act, s.c, Code Ann. § 44-55»80(a) (2002), to include the

assessment of additional civil penalties.

PURSUANT TO THIS ORDER, all requirements to 'be submitted to 'the

Department shall be addressed as follows:

Karen L. Ramos
Bureau of Water-Enforcement Division
S.C. Department of Health and Environmental Control
2600 Bull Street
Columbia, S.C. 29201



THE SOUTH CAROLINA DEPARTMENT OF
HEALTH AND ENVIRONMENTAL CONTROL

/4'

'94/I/i

if

v DATE 94 ,v

Robert W. Mug, Jr., P.E.
Deputy Commissioner
Environmental Qrlaiiiv Control

I
Alton C. Boozer, Chief v
Bureau of Water

DAT

WE CONSENT:

Bruce T. Haas, Regional Director
Utilities Services of South Carolina, Inc

DATE

m, L<1?\,\ '
Attorney for the Department

DATE 3

Valerie A. Betterton. Director
Water Enforcement Division

.4
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THE STATE OF SOUTH CAROLINA BEFORE THE DEPARTMENT OF
HEALTH AND ENVIRONMENTAL CONTROL

IN RE: UTILITIES SERVICES OF SOUTH CAROLINA, INC.
WASHINGTON HEIGHTS (40S0013)

RICHLANI) COUNTY

CONSENT ORDER
04-072-DW

Utilities Services of South Carolina, Inc. (Reston den t) owns, operates and

maintains a public water system (PWS) that the residents of Washington Heights

in Richland County, South Carolina.

Inspections of the Respondent's PWS by South Carolina Department of I-Iedth

and Environmental Control (Department) staff revealed that the Respondent failed to

properly operate and maintain its PWS.

In accordance with approved procedures, the parties have agreed ro the issuance

of this Order to include the following Findings of Fact and Conclusions of Law .

FINDINGS OF FACT

Utilities Services of South Carolina, Inc. (Respondent) owns, operates and

maintains a public water system (PWS) that serves the residents of Washington

Heights in Richland County, South Carolina

The Respondent's PWS consists of two (2) groundwater wells, one (1) ten

thousand (10,000) gallon storage tank and a water distribution system that serves

seventy-eight (78) service connections
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3. On October 1, 2002, the Respondent legally assumed ownership and

responsibility for the above-referenced PWS.

4. On June 12, 2003, Department personnel performed a Sanitary Survey of the

Respondents PWS, The PWS received an "unsatisfactory*' rating due to the

followiNg deficiencies:
i

A. The current number of service connections exceeds the system capacity

with the largest well out of service.

T The Respondent has not cleaned the storage tank located next to wet]#1,

It is covered with lichens and needs to be addressed.

C. The Respondent has not properly maintained the well #2 well house. The

well house is dilapidated and in need of repair.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the Depamnent, pursuant to the State

Safe Drinking Water Act, S.C, Code Ann. §§ 44-55~l0 ct seq. (2002), reaches the

,following Conclusions of Lawl

The Respondent violated theState Primary_DrinLking Water Regulations,24A S.C.

" M Rags. 61-58.7 (Supp. 2003), in that it failed to properly operate and

maintain the PWS

The State Safe Drinkinsz Water Act, s.c. Code Ann. § 44~55-90(b) (2002)

provides for a civil penalty not to exceed five thousand doliams ($5,000.00) a day

per violation for any person violating the Act

now. THEREFORE ITIS ORDERED. CONSENTED TOANDAGREED

pursu.ant to the State Safe D1*ink.i.n,<z Water Act, S.C. Code Ann. §§ 44-55410 et...seq
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(2002), that the Respondent shall:

1; Henceforth, operate and maintain the PWS in accordance with all applicable State

and Federal laws and regulations.

2. Within fifteen (15) days of the execution date of this Order, notify the Department

in writing of yom intent to resolve system capacity deficiencies by either

interconnecting with another approved PWS, installing a new we1l(s) or through

redevelopment of the existing well(s).

3. If the Respondent chooses to resolve system capacity through redevelopment of

the existing we11(s), the Respondent shall take the appropriate actions necessary to

obtain final approval to place into operation from the Department by December

15, 2004.

4. If the Respondent chooses to interconnect with another PWS, the Respondent

shall take the appropriate actions necessary to obtain final approval to place into

operation from the Department by January 1, 2005 .

If the Respondent chooses to install a new well(s), the Respondent shall take the

appropriate actions necessary to obtain' Tina] approval to place the new well(s) into

operation from the Department by September 1, 2005.

6. By July 1, 2004, complete and schedule an inspection to verify completion 012 all

operation and maintenance deficiencies as listed above in Item # 4, B and C under

Findings of Fact. The Respondent shall contact 1[)epanmc:nt staff of the Central

Midlands Environmental Quality Control District at (803) 8960620 to schedule

the inspection.

5.

THE PARTIES FURTHER STIPULATE that the Respondent Shan pay a civil

0



Pena&ty of three thousand dollars ($3,000.00) should it fail to comply with any

requirement established pursuant to this Consent Order, including any implementation

schedule approved by the Department. Such penalties shall be due and payable upon

written notice to the Respondent. The Department's determination that a schedule has

been missed shall be final. A11 penalties due under this paragraph shall bra made payable

to the South Carolina Department of Health and Environmental Control within thirty (30)

days of notituzation by the Department. The stipulated penalties set forth above shall be

in addition to any other remedies or sanctions which may be available to the Department

by reason of the Respondent's failure to comply with the requirements of this Order. The

Department's determination that the requirements have not been met shall be final.

IT IS FURTHER ORDERED AND AGREED that if any event occurs which

causes or may cause a delay in meeting any of the above-scheduled dates for completion

of any specified activity pursuant to the approved schedule, the Respondent shall notify

the Department in writing at least five (5) days before the scheduled date, if practicable,

as determined by the Department. The Respondent shall describe in detail the anticipated

length of the delay, the precise cause or causes of delay (if ascertainable), the measures

taken. or tO be t en to prevent o r minimize the delay, and the timetable by which the

Respondent proposes that those measures will be implemented.

The Department shall provide written notice to the Respondent as soon as

practicable that a specific extension of time has been granted or that no extension has

been granted. An extension shall be granted for any schedoled activity delayed by an

event of force majeure, which shall mean any event arising from causes beyond the

control of the Respondent that causes a delay in or prevents the performance of any of the



oonditions under this Consent Order including, but not limited to: a) acts of God, fire,

war, insurrection, civil disturbance, or explosion; b) adverse weather conditions that

could not be reasonably anticipated causing unusual delay in transportation and/or field

work activities; c) restraint by court order or order of public authority; d) inability to

obtain, after exercise of reasonable diligence and timely submittal of all applicable

applications, any necessary authorizations, approvals, perrniis, or licenses due to action or

inaction of any governmental agency or authority; and e) delays caused by compliance

with applicable statutes or regulations governing contracting, procurement or acquisition

procedures, despite the exercise of reasonable diligence by the Respondent.

Events which are not force majeure include by example, but are not limited ro,

unanticipated or increased costs of performance, chzmgcd economic circmlmstanccs

normal precipitation events, or failure by the Respondent to exercise due diligence in

obtaining governmental permits or performing any other requirement of this Order or any

procedure. necessary to provide performance pursuant to the provisions of this Order

Any extension shall be granted at the sole discretion of the Department, incorporated by

reference as an enforceable part of this Consent Order, and, thereafter, be referred tn as

an attachment to the Consent Order

IT IS .FURTHER ORDERED AND AGREED that failure to comply with any

provision of this Order shall be grounds for further enforcement action pursuant to the

State Sa:tl@'DdnkinFz Water Act, S.C. Code Ann. § 44-55-80(a) (2002), to include the

assessment of additional civil penalties
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PURSUANT TO THIS ORDER, all requirements to be submitted to the

Department shall be addressed as follows:

Karen L. Ramnoé
Bureau of Water-Enforcement Division
S.C. Department of Health and Environmental Control
2600 Bull Street
Columbia, S.C. 29201

v THE SOUTH CAROLINA DEPARTMENT OF
HEALTH AND ENVIRONMENTAL CONTROL

§~¢=¢¢ DATE
Robert W. King, Jr., P.E.
Deputy Commissioner
Environmental Quality Control

T "
M (Z 4 8-<

Alton C. Boozer, Chief 4
Bureau of Water

DATE 93/3//41 y

WE CONSENT:

DATE 3/29/0y~
Bruce T. Haas, Regional Director
Utilities Services of South Carolina, Inc.

Attorney for the Department

DATE 3171! ay

\ `m &&
Valerie A. Betterton, Director
Water Enforcement Division

DATE \'s><>\0"£
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CERTIFIED MAIL RECEIPT No. 7005 2570 0001 9833 7386
4

Department of
Envlronmental Protection

Jeb Bush
Governor

Central District
3319 Maguire Boulevard, Suite 232

Orlando, Florida 32803-3767
Colleen Castillo

Secretary

SENT VIA E-MAIL TO: p.c.flvnn_@ut3litipsinc-u_sa.com

April 20, 2006

SANLANDO UTILITIES CORPORATION
200 WEATHERSFIELD AVENUE
ALTAMO SPRINGS FLORIDA 32714

OCD~C-WW-06-0304

ATTENTION PATRICK C FLYNN
REGIONAL DIRECTOR

SUBJECT: SHORT FORM CONSENT ORDER
Proposed Settlement of Wekiva Hunt Club WWTF
OGC File No.: 06-0800

Dear Mr. Flynn z

The purpose oflthis letter is to complete the resolution of the matter previously identified
by the Department in the Warning Letter dated January 13, 2006, a copy of which is attached. The
corrective actions required to bring your facility into compliance have been Pcrfonned. The
Department finds that you are in violation of the rules and statutes cited in the attached Warning
Letter. In order to resolve the matters identified in the attached Warning Letter, you are assessed
civil penalties in the amount of $2,250.00, along with $250.00 to reimburse the Department costs,
for a total of $2,500.00.

The civil penalties are apportioned as follows: $2,000.00 for violation of Sections
403,121(3)(b) and 403.16l(1)(b), Florida Statutes, and Rules 62.620.300(5) and 62-4.030, Florida
Administrative Code, $250.00 for violation of Sections 403.121(6) and 403.l6l.(l)(b), Florida
Statutes, and Rules 62-620.300(5) and 62-4.030, Florida Administrative Code.

The Department Qacknowledges that the payment of these civil penalties By you does not
constitute an admission of liability. This payment must be made payable to the Department of
Environmental Protection by cashier's check or money order and shall include the OGC File
Number assigned above and the notation "Ecosystems Management and Restoration Trust Fund."
Payment shall be sent to the Department of Environmental Protection, Central District Office,
33 la Maguire Boulevard, Suite 232, Orlando, Florida 32803-3767, within 30 days of your signing
this letter.

8.83

Your signing this letter constitutes your acceptance of the Department's offer to resolve
this matter on these terms. If you elect to sign this letter, please return it to the Department at the
address indicated above. The Department will then countersign the letter and file it with the Clerk
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Sanlando Utilities Corporation
OGC File NO.` 05-0800
Page 2

of the Department. When the signed letter is Sled with the Clerk, the letter Shall constitute ft
agency action of the Dqaartmcnt which shall be enforceable pursuant to Section 120.69 and
403. 121. Florida Statutes

If you do not sign and return this letter to the Department at the District address by May 8
2006, the Department wit] assume that you are not interested in settling this matter on the above
described tem1s, and will proceed accordingly, None of your rights or substantial interests are
determined by this letter unless you sign it and it is filed with the Department Clerk

Sincerely

Vivian F. Garfein
Director. Central District

VFG//ca

F O R T H E RESPUNDENT

I, Patrick C. Flynn, Regional Director, on behalf of Sanlando Utilities Corporation, HEREBY
ACCEPT THE TERMS OF THE SETTLEMENT OFFER MEN' r IF IED ABOVE

By

Date: 8 / / 4 - / 4 6

lIullIIIllllllluu lI1lll I'll l Lu HI l u l
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\

Sanlando Utilities Corporation
OGC File No.: 06-0800
Page 3

FOR DEPARTMENT USE ONLY

DONE AND ENTERED this
Orlando, Florida.

,Q/w* day of s 2006 in

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

Vivian F. Garfezn '
Erector, Central District

J

FILED, on this date, pursuant to
§120.52, Florida Statutes,
with the designated Department
Clerk, receipt of which is hereby
acknowledged.

@Km¢Q 8Md»4~ 6/gi/b4
Clerk Date

VFG: ca

I

Enclosures

Copies filmished to: Lea Crandall, Agency Clerk, Mail Station 35
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Environmental Protection
Department of

UTILITIES INC UF FL PAGE 88/11

Jeb Bush
Governor

Centro! District
8318 Maguire Boulevard, Suite 232

Orlando, Florida 32803-787

Colleen M. Castile
Secretary

SENT VIA E_,MAI[_ TO: p.Q..Qynn@gtilitiesinc-us_a.com

January 13, 2006

SANLANDO UTILITIES CORPORATION
200 WEATHERSFIELD AVENUE
ALTAMONTE SPRINGS FLORIDA 32?14

wARNING LETTER No.  OWL~WW-06-0002

ATTENTION PATRICK FLYNN
REGIONAL DIRECTOR

Seminole County - DW
Wekiva Hunt Club WWTF
Wastewater Faci l i tv - Permit No. FL0036251

Dear Mr.  Flynn:

The purpose of  th is let ter is to advise you of  possible violat ions of  law for which you may be
responsible,  and to seek your cooperat ion in resolving the mat ter.  A t i le review conducted on
December 29,  2005,  of  Wekiva Hunt  club WWTF indicates that  a violat ion of  Florida Statutes
and Rules may exist  at  the above described faci l i ty.  A copy of the inspect ion report  is enclosed
for your review.  Department  of  Envi ronmental  Protect ion personnel  noted the fol lowing at  the
above described faci l i ty:

A  rev iew o f  t he  D ischarge Moni t o r i ng  Repor t s  (DMRs) and records on f i l e  i nd i ca ted t he
following violations:

a.  The tota l  phosphorus monthly maximum resul ts reported on the D001 DM Rs for June,
S ep t em be r  and  O c t obe r  2005  w e re  0 . 84 ,  1 . 1  and  0 . 54  m g / L ,  respec t i ve l y ,  w h i ch
exceeded the permit l imit of 0.5 mg/L .

b.  The total  phosphorus monthly average resul ts reported on the D001 DMRs for June and
September 2005 were 0.B4 and 0.67 mg/L, respect ively. which exceeded the permit l imit
of 0.4 mg/L.

The  Carbonaceous  B i ochem i ca l  Oxygen  Dem and (CBOD5)  m ont h l y  average  resu l t
reported on the D001 DMR for July 2005 was 5.2 mgfL,  which exceeded the permit  l imit
of 5.0 mg/L,

d. The annual  average dai ry f low resul ts to the percolat ion ponds (R001) reported on the
DM Rs f o r  Augus t  t h rough  Oc t ober  2005  were  0 . 426 ,  0 . 432  and  0 . 418  M GD,  wh i ch
exceeded the peewit l imit of 0,40 MGD.
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Sanlando Utilities Corporation
Warning Letter No.OWL-WW~06-0002
Page 2

Section 403, Florida Statutes, provides that'

Florida Statutes, Chapter 403.161 Prohibitions, violations, Intent. (1) It shall be a
violation of this chapter, and it shall be prohibited for any person: (b) To fail to obtain any
permit required by this chapter or by rule or regulation, or to violate or fail to comply with
any rule, regulation, order, permit, or certification adopted or issued by the Department
pursuant to its lawful authority.

Florida Administrative Code Rule 62-620.300 General Prohibitions. (5) A permitted
industrial or domestic wastewater facility or activity shall not be operated, maintained,
constructed, expended, or modified in e manner that is inconsistent with the terms of the
permit.

Florida Administrative Code Rule 62-4.030 General Prohibition. Any stationary
installation which will reasonably be expected to be a source of pollution shall not be
operated, maintained, constructed, expanded, or modified without the appropriate and
valid permits issued by the Department, unless the source is exempted by Department
rule. The Depadmerlt may issue a permit only after it receives reasonable assurance that
the installation will not cause pollution in violation of anyof the provisions of Chapter 403,
F.S., or the rules promulgated thereunder. A permitted installation may only be operated,
maintained, constructed, expanded or modified in a manner that is consistent with the
terms of the permit.

The activities noted during the Department's tile review and any other activities at your facility
that may be contributing to violations of the above described statutes or rules should be ceased.
Operation of a facility in violation of state statutes or rules may result in the potential liability for
damages and restoration, and the judicial imposition of civil penalties, pursuant to Sections
403.141 and 403.161, Florida Statutes.

You are requested to contact Clarence Anderson Cr Daniel Hall of this office at (407) 89383313
within 15 days of receipt of this Warning Letter to arrange a meeting to discuss this matter, The
Department is interested in reviewing any facts you may have that wilt assietin determining
whether any violations have occurred. you may bring anyone with you to the meeting that you
feel could help resolve this matter. The Department has tentatively calculated penalties for the
violations addressed above and may discuss the penalties at the meeting.

Please be advised that this Warning Letter is part of an agency Investigation, preliminary to
agency action in accordance with section 120.5'/(4), Florida Statutes, We look forward to your
cooperation in completing the investigation and resolution of this matter.

for

Sincerely,

Vivian F. Garfeirl
Director, Central District

VFG/ca
ENclosure: Inspection Report
cc: DW Permitting Section

David O'Brier1. DEPlTalIahassee

C.

B.

A.

l l

l l
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INSPECTION COMMENTS

PERMIT: In Compliance

The FDEP Permit FL0036251 was issued January 4, 2005. The permit expires on January 2, 2010. The permit
authorizes the operation of an existing 2.9 MGD annual average daily flow (AADF) design capacity wastewater
treatment facility (WWTF), consisting of three contiguous package wastewater treatment plants (0.97 MGD design
capacity each) connected in parallel with manual influent screening, aeration, clarification, chemical feed facilities.
disinfection by chlorination, tertiary filtration, denhlorination, aerobic digestion of residuals and dewatering by two
vacuum assisted drying beds.

EFFLUENTQUALITY: Signitmant Out at' Compliance

The So: review of the DMRS from June xo Octobcr 2005 showed the following exceedences of the permit limits;

The total phosphorus monthly maximum results reported on thee D001 Drys for June, September and
October2005 were 0.84 mg/L, 1.1 mg/L and 0.54 mg/L, respectively, These exceeded the permit limit of0.5
mg/L.

The total phosphorus monthly average results reported on the D001 DMR; for June and September 2005 were
0.84 mg/L and 0.6'1 mg/L, respectively. These exceeded the permit limit of 0.4 mg/L.

The monthly average CBOD5 result reported on the D001 DMR for July 200s was 5.2 mg/L, which exceeded
the permit limitof 5.0 mgt..

The annualaverage dailyflowresults tothe percolationponds (R001)reported on the DMR: forAugust to
October 2005Wire 0.426MGD, 0.432 MGD and 0.418 MGD. These exceededthe permit limit of 0.40 MGD.

Revised: May 2F»~ 2004



Carroll, Bradley

Page 1 of 1

"Attached (as identified) are copies of Consent Orders entered into between the Florida Department of
Environmental Protection ("DEP") and the Utilities, inc ("Ul) affiliates listed below, Pursuant to DEP regulations
to address any system deficiencies through its enforcement process, Consent Orders would be issued to identify,
correct and in many cases, assess civil penalties as part of the standard process."

3/14/2008
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Florida Department of
Environmental Protection

Michael W. Sole

Jeff Kottkam p

1

Charlie Crisp
Governor

L (lOV€lll'l0I`

8

Northwest District
160 Governmental Center

Pensacola, Florida 32502-5794

February 15, 2007

SENT VIA E-MAIL
p.c.flynn@uti1it'iesinc-usa.com

Mr. Patrick Flynn
Bayside Utility Services Inc.
200 Weathersfield Avenue
Altamonte Springs, FL 32714

Mr. Flynn:

The purpose of this proposed SeMement (OGC File No. 06-2421-03-DW) is to resolve
the matters concerning the Bayside Utility Services Inc., wastewater
collection/transmission system, located in Bay County, previously identified by the
Department in the enclosed Warning Letter dated September 22, 2006. The Department
found that you were in violation of Chapters 62-604.130(1) and 62-604.500(3), Florida
Administrative Code (Fla. Admin. Code) and Sections 403.088(1) and 403.161(1)(a),
Florida Statutes (Fla. Stat.) for the unauthorized discharge of sewage to surface waters on
March 10 and April 1, 2006. In order to resolve these matters, you are assessed civil
penalties in the amount of $2,000.00, along with $200.00 for reimbursement of
Department costs, for a total of $2,200,00.

The Department acknowledges that the payment of these civil penalties by you does not
constitute an admission of liability. This payment must be made payable to the
Department of Environmental Protection by cashier's check or money order and shall
include the OGC File Number and the notation "Ecosystems Management and
Restoration Trust Fund." Payment shall be sent to the Department of Environmental
Protection, 160 Governmental Center, Pensacola, Florida 32502-5794, within 30 days of
your signature

1//we I>/.ol¢?cIion. Less I'1'oces5
\1'\'V\l',de!2. stale,/I. us

Secretary



Mr. Patrick Flynn
Page 2

Your signature on this letter indicates your acceptance of the Department's offer to
resolve these matters on these terms. If you elect to sign this letter, please return it to
the Department at the address indicated above. The Department will then countersign
the letter and file it with the Clerk of the Department. When the signed letter is filed
with the Clerk, the letter shall constitute final agency action of the Department that shall
be enforceable pursuant to Sections 120.69 and 403.121, Fla. Stat.

If you do not sign and return this letter to the Department at the District address within
15 days of the receipt of this letter, the Department will assume that you are not
interested in settling these matters on the above described terms, and will proceed
accordingly. None of your rights or substantial interests are determined by this letter
unless you sign it and it is filed with the Department Clerk.

Sincerely,

88494
David P, Morris, P.E.
Program Administrator
Water Facilities

DpM/jg
Encl: Notice of Rights

Warning Ltr. ltd. 09/22/06



Mr. Patrick Flynn
Page 3

POR THE RESPONDENT:

l, Patrick Flynn, on behalf of Bayside Utilities, Inc., HEREBY ACCEPT THE TERMS OF
THE SETTLEMENT OFFER IDENTIFIED ABOVE.

. »

.~
/

B)/:'
Date:

PA/
, ; / K V

<£2!f»8"7!~s>'7 e

.f

(_, w&//

/8

FOR DEPARTMENT USE ONLY

DONE AND ENTERED this
U*\

QQ day  o f v4,41Q4>44 r 2007.

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

David P. Morris, P.E.
Program Administrator
Water Facilities

3 g i}}
.{

x ,;
s»

Filed, on this date, under Section 12052, Fla. Stat., with the designated Department
61 . , receipt of which is hereby acknowledged .

§ I

f., ..
Q1 k

|..Ly i I". ~j_
Date

Executed Copies furnished to:
DEP Office of General Counsel, Clerk (lea.crandall@dep.state.fl.us)
DEP Panama City Branch Office
Spotty L. Haws, Regional Compliance & Safety Manager (slhaws@uiwater.com)

I 1||||I 1|1|1_I ll II1I1_I I'll Illll
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Colleen M. Casnilkr
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September 22, 2006
SFNT VIA FMAII
p.c.flyrm@utilitiesinc-usa.com

Patrick Flynn
Bayside Utility Services
200 Weathersfield Avenue
Altamonte Springs, FL 32714

Mr. Flynn

The purpose of this Warning Letter (nw DW 03-1539) is to advise you of
possible violations of law for which you may be responsible, and to seek your
cooperation in resolving these matters. On March 10, 2006, personnel from the
Department of Environmental Protection (Department) conducted a site inspection of
the pump station located at the intersection of 6301 Big Daddy Drive, and 901 Mariana
Drive, in Bay County. On August 23 and 24, 2006, Department personnel conducted a
site inspection of an uncapped sewer line at Lot DO in the Bayside Mobile Home Park
located on Big Daddy Drive, in Bay County. Department records and observations
indicate that violation(s) of Florida Statutes (Fla. Stat.) and Florida Administrative Codes
(Fla. Admin Code) might exist regarding the following

On March 10, approximately 500 gallons of raw sewage was overflowing
from a manhole on Big Daddy Drive. The flow entered into a ditch and
stormdrain that discharges into West Bay

On April 1, approximately 1000 gallons of raw sewage was overflowing from the
same manhole on Big Daddy Drive. The flow entered into a ditch and
stormdrain that discharges into West Bay

On August 23, approximately 1500 gallons of raw sewage was overflowing from
an uncapped sewer line at the Bayside Mobile Home Park, located on Big
Daddy Drive. The flow entered into a drainage ditch that discharges into West
Bay

Chapter 62-604.130(1), Fla. Admin. Code, prohibits the release or disposal of
excreta, sewage, or other Wastewaters or residuals without providing proper treatment
approved by the Department or otherwise violating provisions of this rule or other rules
of the Fla. Admin. Code



Mr. Patrick Flynn
Page 2

Section 403.088(1), Fla. Stat., states that no person shall discharge wastes into
waters of the state without written authorization of the Department.

Section 403.161(1)(a), Fla. Stat., states that it shall be a violation of this chapter,
and it shall be prohibited for any person: to cause pollution, except as otherwise
provided in this chapter, so as to harm or injure human health or welfare, animal, plant,
or aquatic life or property.

Chapter 62-604.130(6), Fla. Admin. Code, states that it is a prohibition to fail to
maintain equipment in a condition which will enable the intended function.

Chapter 62-604.500(3), Fla. Admin. Code, states that all equipment necessary
for the collection/transmission of domestic wastewater, including equipment provided
pursuant to Rule 62-604.400(2), Fla. Admin. Code, shall be maintained so as to function
as intended.

Section 403.161.(1)(b), Fla. Stat., and Chapter 62-4.030,Fla. Admin Code, state
that it is a violation to fail to comply with any rule, regulation, order, permit, or
certification adopted or issued by the Department pursuant to its lawful authority.

You are requested to contact Erica Mitchell at (850) 595-8300, extension 1186,
or via e-mail, at Erika.Mifchell@dep.state.fl.us within 15 days of receipt of this Warning
Letter to arrange a meeting to discuss these matters. The Department is interested in
reviewing any facts you may have that will assist in determining whether any violations
have occurred. You may bring anyone with you to the meeting that you feel could help
resolve these matters.

Please be advised that this Warning Letter is part of an agency investigation,
preliminary to agency action in accordance with Section 120.57(5), Fla. Stat. We look
forward to your cooperation in completing the investigation and resolution of these
matters.

Sincerely,

%Jo
David p. Morres,P .E.
Program Administrator
Water Facilities

DPM/Cr

CC
FDEP Panama City Branch Office (marlane.castelIano@dep.state.fl.us)
FDEP Panama City Branch Ice (charlotte-ann.filloramo@dep.state.fl.us)

1--1111111111 l IIII III IIII ll_l lllll I  I l  l l
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Southwest oisusa
13051 North Telecom Parkway
Temple Terrace, FL336374926

Telephone: 8!3.632-7600

Cclleern M. Cnsziifo
.Sccreury

Noscmbcr 28, 2006

c1zRTrF112D MAIL
l'{ETURN RECETPT REQUESTED

7004 0750 0003 05168820

Mr. Patrick Flynn, Regional Manager
Mid- County Services, Inc.
200 Wcatlmcrsiicld Avenue
Altamontc Springs, FL 32714

Re: Proposed Seltiemcnl of Mid-County Scrviccs, Inc.
OGC File No. 06-1742
tvfid~County WWTF
Facility ID No. FL003-4789
Pinellas County

Dear Mr. Flynn:

Enclosed is a copy of the executed Consent Order, OGC File No. Q6-1742, regarding the abovc-
referenced facility. The effective date of the Consent Order is November 22, 2006.

The payment of $4,500.00 in pfzznallies and Department costs is due no later than December 9, 2006.

Should you have any questions. please contact ivlichclc Duggan at (813) 632-7600, cxlcnsian 335,
or via e-mail: michcladuggun@dcp.sxa1c.fl.us.

Sincerely,

ZN
'~"""Z8 »»4,-»*

f

Thomas Gucciardo
Environnwntal Manager
Domestic Wastewater Section

TG§mdd

Euxclostarc
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Mn Patrick Plum, Regional Manager
Mid-County Services. Inc.
200 Wcathersficid Avenue
Altamonte Springs, FL 32714

Your signing this letter constitutes Mid-County Services, lnc.'s acceptance Rf the Department's
olltlcr to resalvc this matter on these rems. I f you elect to sign this letter, please return it to the
Department at the address indicated above. The Department will than cotmtcrsign the letter and
tile it with the Clerk of the Department. When the signed letter is filed with the Clerk. the letter
shall constitute final agency action of the Department. which shall be enforceable pursuant to
Sections 120.69 and 403.121 . Florida Statutes.

The Department acknowledges that the payment of these civil penalties by in-Iid~County Services.
Inc. does not constitute an admission of liability. This payment must be made payable to the
Department of Environmental Protection by cashier's check or money order and shall include the
OGC File Number assigned above and the notation "Ecosystem Management and Restoration
Trust Fund". Payment shallbe sent to the Department at' Environmental Protection, l305i North
Telecom Parkway, Temple Terrace. Florida, 33637-0926, within 30 days of your signing this
letter.

The purpose of this letter is to cornplctc the resolution of the matter previously identified by the
Department in the Warning Letter No. WL05-001 lDW52SWD, dated March 29, 2005, a copy of
which is attached. The corrective actions required to bring the Facility into compliance have
been perforated. The Department finds that Mid-County Services, Inc. was it violation of the
rules and stattttcs cited in the Wanting Letter. in order to resolve the matters identiticd in the
Warning Letter, Mid-County Services, Inc. is assessed civil penalties in the amount of S4,000.00,
along with S500.00 to reimburse the Department costs, for a total of S4,500.00.

The civil penalty of $4,000.00 is for violation of Section 403.l6l(l)(b), Florida Slaxuzcs, and
Rules 62-600.400(2){a) and 62.600.410(6). Florida Administrative Code. in accordance with
Section 403. l2l(4)(b), Florida Statutes.

Re;

Dear Mr. Flynn'

Proposed Settlement of Mid-County Services. le..
OGC File No. 06-1742
Mi¢i-County WWTF
Facility ID No. FL0034789
Pinellas County

',»'

Ru

4 •
O

*

Environmental Protecticw
*,|_

130

Nov I 2oisT'*"'
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Department of

Z":~ southwest Distridi
, NW Telecom Parkway

' Jtzrrace, FL 33637-0926
Telephone 813632-7600

`Augusl 23, 2006

Fr.,.re4 M 1'<"»»<¢<I x-=~:>¢f.

Dept. of Environmental
Protection

Southwest District
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Proposed Settlement of Mid-County Scwices, inc.
OGC File No. 06-1742
Mid-County WWTF
Page 2 of 3

Filed, on this date, pursuant to Section 120.52, Florida Statutes, with the dcsignaicd Department
Clerk, receipt otwhich is hereby acknowledged.

I)a¢c

If you do not sign and retttm this letter to the Department at the District address by September
ll, 2006, toteDepartment will assume that Mid~County Services, Inc. is not interested in settling
this matter on the abcwc ciescribcti terms, and will proceed accordingly. None of Mid~Cotmly
Services, Incas n'ghts or substantial interests are detemtincd by this letter unless you sign it and
it is tiled with the Department Clerk.

I, Mr. Patrick Flynn, hereby accept the terms of the settlement oITcr ideutiliW above.

/I I»=/Q4
Date

FOR THE RESPONDENT:

N I39./04'

DONE AND ENTERED this

4

44

Mr. Patrick Flynn, I M M S W M Q W
Mid~County Services, Inc.

dayv i .

r

Clerk

13 flrlcy
Interim District Dirccfbr
Southwest District

STATE OF FLORIDA DEPARTMENT
or- ENVIRO ENTAL PROTECTION

Sincerely,

Far
strict Dircci

Southwest District

4/1..

4

.a

7 2006.

11



4 Vroposcd Seulcmeux of Mid-County Services, Inc.
OGC File No. 06.1742
Mid-County WWTF
Page 3 of 3

NOTICE OF RIG HTS

Persons who are not ponies to this Consent Order but whose substzmtiztl interests are affected by
this Consent Order have a right, pursuant to Sections 120.569 and 12057, Florida Statutes, to
petition for an administrative hearing on ix. The Petition must contain the information set t`orth
below and must he filed (reccivW) at the Dcpartm4:ztt's Office at" General Counsel, 3900 Com-
ntortwcalttt Boulevard, MS-35, Tallahassee, Florida 3?.399~3000, within 21 days of receipt of this
notice. A copy of the Petition must also be mailed at the time of ti l ing to the District Off ice
named above at the address indicated. Failure to tile a petition within the 21 days constitutes a
waiver of arty right such person hoe to an administrative hearing pursuant to Sections 120.569
and 120.57, Florida Statutes.

The petition shall contain the following information:
(a) The narntz, address, and telephone number of each petitioner; the Departments Constant Order
idcntiNcation number and the county in which the subject matter or activ ity is located; (b) A
statement of how and when each petitioner received notice of the Consent Order, (c) A statement
of how each petitioner's substantial interests are affected by the Consent Order; (d) A statement
of the material facts disputed by petitioner, if any; (c) A statement of facts which petitioner con~
tends warrant reversal or modification of the Consent Order; (Y) A statement of which ruts or
statutes petitioner contends require reversal or modification of the Consent Order. (g) A state-
ment of the relief sought by petitioner, stating precisely the action petitioner wants the Depart-
ment to take with respect to the Consent Order.

If a petition is tiled, the administrative hearing process is designed to Fonnulate agency action.
Accordingly, the Dcpanmcnfs final atztion may be different from the position taken by it in this
Notice. Persons whose substantial interests will be affected by any decision of the Department
with regard to the subject Consent Order have the right to petition to become a party to the pro~
ceding. The petition must conform to the requirements specified above and be filed (received)
within 21 days of receipt of' this notice in the Office of' General Counsel rt the above address of
the Dtzpanrnent. Faiittrc to petition within the allowed time frame constitutes a waiver of any

120,57, Florida Statutes,
and to participate as a party to this proceeding. Any subsequent intervention will only be at the
approval of the presiding officer upon motion filed pursuant to Rule 28-106.205, Florida Adniin-
istrative Code.

right such person has to request a hearing under Sections 120.569 and

Mediation under Section 120.573, Florida Statutes, is not available in this proceeding.

9

4
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Department of

Environmental Protection'-in
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lab 8us?1
Governor

Southwest Disxrkc
3804 Coconut Palm Drive

Tampa. Florida 33619
Coilcen M.Camille

Secretary

March 29, 2005

»

M r .  P a t r i c k  F l y n n ,  R e g i o n a l  M a n a g e r

M i d » C o u n t y  S e r v i c e s ,  I n c .
2 0 8  W e a t h e r s f i s l d  A v e n u e

A l t a m o n t e  S p r i n g s ,  F L  3 2 ? 1 4

W a r n i n g  L e t t e r  N o .  W L 0 5 - 0 0 1  I D W S Z S W D

M i d - C o u n z y  W W T F

F a c i l i t y  I D  N o .  F L 0 0 3 4 7 8 9

P i n e l l a s  C o u n t y

I

D e a r  M r .  F l y n n :

The purpose of this letter is to advise Mid-County Services. Inc. of possible violations of law for
which it may be responsible, and to seek its cooperation in resolving the matter. A file review
conducted on March ll. 2005 of Mid-County WWTF indicates that a violation of Florida Stat~
Otes and Rules may exist at the facility. Department of Environmental Protection personnel ob-
served the following'

E

1 .  T h e  M i d ~ C o u m y  W W T P  w a s  i n s p e c t e d  o n  J u n e  2 1 .  2 0 0 4 .  T h e r e  w a s  a  v e r y  n o t i c e a b l e  a n d

p e r s i s t e n t  o d o r  a r o u n d  t h e  D o r a n  M o b i l e  H o m e  P a r k  c l u b h o u s e  t o  t h e  c a s t  a n d  d o w n w i n d  o f

t h e  f a c i l i t y .  T h e  t r e a t m e n t  f a c i l i t y  h c a d w o r k s  a n d  d u m p s t e r  a p p e a r e d  t o  b e  t h e  s o u r c e .  A l ~

t h o u g h  t h e  d u m p s t e r  w a s  e m p t i e d  d u r i n g  t h e  i n s p e c t i o n ,  t h e  o d o r  p e r s i s t e d  f o r  a t  l e a s t  a n  h o u r

a f t e r ;

2 .  B e t w e e n  F o b m a r y  2 0 0 4  a n d  F e b r u a r y  2 0 0 5 ,  t h e  P i n e l l a s  C o u n t y  E n v i r o n m e n t a l  M a n a g e m e n t ,

D i v i s i o n  o f  A i r  Q u a l i t y  r e c e i v e d  5 8  c o m p l a i n t s  o f  o d o r  f r o m  M e  r e s i d e n t s  o f  D o r a n  M o b i l e

H o m o  P a r k  i n  P a l m  H a r b o r .  R e p r e s e n t a t i v e s  f r o m  t h e  P i n e l l a s  C a m m y  E n v i r o n m e n t a l  M o m

g e r e n t ,  D i v i s i o n  o f  A i r  Q u a l i t y  i n s p e c t e d  t h e  M i d - C o u n t y  \ V W ' l " f *  2 0  t i m e s  b e t w e e n  F e b r t l »
a r e  2 0 0 4  a n d  F e b r u a r y  2 0 0 5 .  i n  r e s p o n s e  t o  c o n t i n u i n g  o d o r  c o m p l a i n t s .  O d o r  w a s  d e t e c t e d

d u r i n g  a l l  2 0  i n s p e c t i o n s .  F r o m  t h e  c o n t i n u e d  c o m p l a i t t t s ,  i t a p p e a r s t h a t  c u r r e n t  o p e r a t i o n a l

c o n t r o l s  a r c  n o t  s u f f i c i e n t  t o  c o n t r o l  t h e  o d o r s  p r o d u c e d .

"MoreProtection, Less Process"

M414 an nqdeé Pepcr.

4»

Re:



Warming Letter No. woos-oon mwszswo
Mid-Cammy Utilities WWTF
Page 3 of 3

Any acti.vitics at the Mid~County Utilities WWTF that may be contributing to violations of the
above~describcd statutes tar mies should Rx: ceased. Operation of a facility in violation of state
statutes or mies may result in liability for damages and restoration, anti the judicial imposition of
civil penalties up to $10,000.00 poet' violation per day pursuant to Sections 49.141 and 403.161,
filcvriciaStatutes.

You are requested to contact Miehclc Duggan at the address indicated or telephone number (813)
744-6100, extension 335. within 15 days of mccipt of this Warming Lctlcr to arrange a meeting to
discuss this matter. The Department is inwreszcd in reviewing any facts Mid-County Services,
Inc. may have that will assist in determining whether any violations have occurred. You may
bring anyone with you to the meeting that you feel could http resolve this matter.

Flew: be advised that this Warning Letter is part of an agency investigation, preliminary to
agency action in accordance with Section 120.57(5), Florida Statutes. We look forward to your
cooperation in completing the investigation and resolution of this matter.

e

Sinccnzly yours,

sL .
borne A. Gets
rector of Distinct Management

outhwcst District

'r A

DAG/mdd

cc: Shea Jackson, Pinchas County Environmental Management
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Department of
E n v i r o n m e n t a l  P r o t e c t i o n

Jtat: Eush
Gcv9:nm

Southeast District
H20 n. Congress Arena Swede 2130

I Palm Beach. Floricsa 33401
Colleen M.. Caslalla

Sfzcmtary

cl-:RTu=nsD MAIL #70i)! 25100006 1575 3203
R.*Z'IIURN RECEIPT REQUESTED

Mr. Richard~~W:~R
u¢i§a¢s-wr-Fimaa
(3J*6IMil¢s Grant Water and Sewer Z s 1¢.if-'V
200 VVcallu':r$Ii¢ld Avenue
Mtamomc Springs. FL 3

Re: Proposed Settlement DEP vs. Miles Gram Water :Md Scwca
OGC No:  06-1249

The purpose at' this letter is to complete the resolution of the matter previously identiticd by the
Dcpanment in the Warning Letter dated April is, 2006. a copy ot'which is attached. The
eorrcctivc actions required to bring your facility into compliance have been pcrtlormcd. The
Department finds that youarein violation of the rules and statutescited in the attachedWarning
Letter. In order to resolve the matters identified in the attached Wanting Letter. you are assessed
civil penalties in the amount ol'S250.t'l0, along with $l00.00 to reimburse the Department costs
for a total ot`$350.00

The Dcpamnent acknowledges that the payment of these civil penalties by you docs not
constitute an admission of liability. This payment mustbe made payable to the Department
of Envirottrnentatl Protection by cashiers check or money order :Md shall include the OGC
File Number assigned above and the notation "Ecosystems Managementand Restoration
Trust Fund". Payment shall be sent to the Department at'EnvironmentalProtection
SoutheastFlorida District, 400 North Congress Avenue,Suite 200. West Palm Bench
Florida 33401 . within 30 days al' your signing this letter

Your signing this letter constitutes your acceptance of the Depttrttnenfs offer to resolve this
matter on these terns. If you elect to sign this letter. please rerun it to the Department at the
address indicatedabove. The Department will then countersignthe letter :intl file it with the
Clerk of the Dcpztnment. When the signed letter is lilctl with the Clerk. the letter shall constitute
lineal agency action of the Department, which shall be enforceablepursuant toSections 120.69
and 403 Florida Statutes



4

4 _'Io Richard Ritz. Rcgiona! Manager

4 Fags 2 <>i' 3

<

If you do not sign and return this letter to the Dcpanm-:nt at the above referenced address within
30 days of' receipt. the Depannaem will assume that you are not interested in settling this matter
on the above described terms, and will proceed accordingly. None of' your rights nr substzuuial
interests :are determined by this lesser unless you sign it and it is filed with the Department Clerk.

Sincerely,

r°\
it

A 94

r :»
1_1

w e .0 9 Q

kevin z 4 élcal

"8

District Director
South Dismlct QTY<:c

K E N / '  w 8 / 4 8 i

1* if
; »

3 1,
9 .~.1I.» v MW

f I
é;.8?"Z

Dale

cc: Drinking Water Station - DEP/T'SL
.lose Colas - otawwvs
Patrick Flynn - Regional Director, Utilities, lttc. of Florida: 200 Wcathcrslicld Avenue
Altamonte Springs, FL 32714
Spotty Haws - Regional Compliance, Utilities, Inc. of Florida: 200 Wcathcrsticld Avenue
Altamonte Springs, FL32?14



o Richard Relax. Rcgaonai Manaavr
Pam: 3 al' 3

FOR THE RI*ISPONDIiN'l

1. Richard w. Ritz. HEREBY ACCEPT THE TERMS OF THE SETTLEMENT OFFS R
IDENTIF IED xnovr :

§3OR 'Nara lwsvoxiww S T A T E  O F  F L O R I D A  D E P A K T M E N 1
O F  E N V I R O N M E N T  X L  P R O T E C T I O N

ev4\Mvv p**".4&4

/. 4
4*?v»1

443

4' Kevin  R.  Neal
District Director
Southeast District Office

_ 1
R::giona1.Man4lg¢i=

;~i4"?{. 4 -e

LI  /  : so 5

4. 44 ,-»..z .*-J

DONE A?~8I.> IENTERED this 3 'Y '. day  o f
F l o r i d a

;.£\ in

FlLED. on this date.  pursuant to §I2{).52,  Florida Statutes, with the designated Department
Clerk. reccipx of which is hereby acknowledged

C l e r k D a l e
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CER'"llIIFI'f8D MAIL # 7i}D'» zs10 0006 1575 3302
R£'rURN RECEIPT i {EQUEST¥II )

\\'ARNlNC LETTIEQR
#WL 136-Gl}6'9!'\'¢'43S!8DMiles Grant Wnwr and Se:-vcr Canmpanv

Pasrisk Flynn, Regional Dirccwr
RG() Wcat1*.ersiic8¢l Ave .
Akamontc Springs, °8"'"?l.l

pa . Marta; County
Mikes Gram Pubic Water S;/stern
pos 84.2811-*1I 7

5

RE: Failure to Timely Spbnuis Lead andC<>ppcr S:\m§>lc Results

Gear Mr. Ifbmnz

1

_ e 5 of' law for which you may bf: rcsponsibic,
:ind to seek your coo~pcratiQn in resaiving the matter. Department records Indie etc the following
de§cic:1cics br she referenced Public Water System:

[he purpose of this letter is to advise you of violations

40 CAR 141 .99 (4) requires that water systems report lead and copper u\<Jn'tori ng res-nits to .the

for .1305 were due to be subxrmittud um the Dcpanment by
' results until March 27. 2006.

Department wilh'n the list 10 days i'olk»-.ving the and of the applicable luonitoring period. The

Jamzzxry ll), 20436; the Department did in: receive the rcquireal
lead and copper sampling xcsuas

Furthcmmore, Chapters 373 and 403. Fiend

cenificalicu adapted or issued by the Department pursuant w its law8\l authority. J
at your i'aci! i 'y the' may be couuibulizag to \"<\l:x2i<\ns of the a\>¢v.'c-d-sscrilxcd statutes
slwuki beceased.

la Statutes (Fla. Seat.), provide Wat it is a violzvioxx to
tail in c>bI:\m any permit or to violalc or fail to comply with utxv male, rcgxnkalmn, onicr, permit, or

Arv activities
Ar rules

Violations of Florida Statutes of atlnxististrativc ntlcs m:~;¢ result in tiabitity far iiamages and
restoration, and t§1e 'ufiicial Tzu wtsition of civil ;1<=:na\tics up to S5,G43\J.f\() per violation per day,
pursuant Io Sections 408.121, 408.161 and 4°)3.8t>£\. Florida Statutes,

// 4 »4

4nunra

_llllIIIIII ll II II I
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Soutiw;388t District
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Charles LeGros. Drinking water Comgwliancc Sccticn.
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1

J

1';>§v~'l>sL
cc:
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The purpose of this totter is to contploto the rosottnion of the failure to monitor for haloacortc acids lot the reloronced public
water system in the fourth calendar quarter of zoos. The Uopanment ttrzOs that you are in violation of Rule 62~5S0,9t4.
Cotton Administration cool and 40 CAR 14t.t32(¥l). subpart L, which states that a system must perform incroaseO
quaxtorty monitoring following a monitoring period in winch the system exooeds 0.060 milligrams par liter for hatoacetic acids
In ardor to resotvo this matter, you are assessed civil pcnaiuoa In the amount of S500.00. along with s100,00 to reimburse
the Department costs. for a total of saoooo,

Sincerely.

If you do not sign and Colum this letlcr to Thu Dopanmcnt at the above referenced address within 30 days of receipt. the
Depnrlment viii!assume that you are not iniefested in sewing mis matter on the above dascfibed terms. and air! proceed
accordingly. None of your rights or substantial interests are determined by this letter unless you sign in and in is fiiezi with the
Department Cleric »

The Department acknowledges that me paymental those civil penalties by you does not constitute an admission of liability.
Tale.payment must uh made payable to the Department al Environmental Protectionby cashiers check or money order and
show include the OGC Fete hturnbor assigned above and the notation 'Ecosystems Management and Restoration Trust
Fund'. payment shalt Bo sent to the Doparttnont of Environmental Protection. Southeast Florida District, 400 North
Congress Avenue,Suite 200.West Palm Beach, Florida 33401, within 30 days of your signing this lcttor.

Your signing this latter constiwtoa your acceptance al the Dapartmenfs offer lo resolve this mallet on these terms. If you
eccl to sign :ms letter, please tclom at to the Department at the acldtess lnaieawd above. The Doponmonl will men
countersign tow teller and Ada it with :he Clerk al the Departnwnl When the signed letter is Med v»nlth the Clerk, the letter
shall constilulo final agency action al the Doparlmenl which shall be enforceable pursuant lo Sections $20.69 and 403. ala,
Florida Statutes.

Mr, Patrick Flynn, Regional Director
Miles Grant Water and Sewer Company
200 Weathersfield Avenue
Aitamonte Springs. FL 32714

Dear Mr, Flynn:

Re: Proposed Settlement of DEP vs. miles Grant water and Sewer Company
OGC Fire Number 06~0302

CERTIFIEO MAIL #79652579 0001 9801 9369
RETURN R 8cts|wr REOUESTSD

Jeb bush
Gvvcrnor

A99  z  8  3888

UUCP ' Pp
Department of ac, 5H»l2@,8W*

E n v i r o n m e n t a l Protection@ MSnonse of.
5"'Jo"-

C//I3/CW,
Date

Southeas!Distric!
400 N. Congress Avenue. Suito 200

wost Prim Beach. Florida 33401

p,tg¢@

ColleenM, Camille
Secretary

i

rev

Kelvin R, Neal
District UIf¢cl9f
S94utl1¢8st misuse: Office
KRNN;RWTR8J#no

Charles l.eGro$ - D&PiPSL

<

cc:
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DEP vs. Miles Gram Wald: Ana Sewer Company
File no. 'OGC G6-0302
Page 2 al a

FOR THE nesponostar;

I. Patrick Flynn, on aha!! al Mimosa Gran: Water ad Sos-fer Company,
SETTLEMENT OFFER IDENTIFIED Above.

HE9Egy ACC£8PT THE TERMS OF THE

For THE FWESPONOENTI

Patrick Flynn

/
£ 5 9 / 2 6

/ Date

A
;)

STATE OF FLORIGA D£8PAHTMEl*IT
OF EnvlHor*u.1Er=:T;\L PLOT£ECTlON

Kevin R. real
Disuicx Diwclw
Southeast District!

Date

DOME AMD srnenso this ~¢-¢¢~»¢»u- inlay Ni _, 200____, in West Palm Beach, Florida.

mea. on this dale, pursuant!to §120.52, Florida Statutes. with :re deulgnaloa Dopartmom Clerk. rocolpl of which is hobby
Nckncw31¢d~g9d.

C!ork Onto

, ,. , ., ,
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Dept rtment of
) »*"'

e

Envi ronmenta l  P ro tec t i on ( V M )

Jeb Bush
Governor

Southeast District
400 N. Congress Avenue, Sui lo 200

West Palm coach, Florida 33401 hen M. Castillo
"NaryREt3&sv.*8°li'¥~14

JUN I t 2004
2.4 q,<4

2991,CERTIFIED MAIL u 1001 25110006 lsls nm
RETURN RECEIPT REQUESTED WUTIS INC.
Mr. Patrick Flylul. Regional Director
Miles Gram Waler :Md Sewer
200 Weulherslield Avenue
Allalunnte Springs. Florida 3271-1

SUBJECT: Proposal Settlement ofDEP vs. Miles Grant Water  and Seurr .
OGC Fi le No.: 04-0s9z

Dent* Mr. Flynn:

The purpose of this letter is to complete the resolution of the matter previously idcntil ied by the [Department in the
Warning Letter dntvzd April 28, 2004, a copy of which is attached. The corrective actions required to bring your
facil i ty into compliance have been pcrfonrtcd. The Dcpartntcnt f inds that you arc in violat ion of the macs and
statutes cited in the attached Waming Letter. In order to nesolvc the matters identit icd in the attached Warning
Letter, you are assessed civil penalt ies in the amount of s500.00, along with S100.00 to reimburse the Department
costs. for a total of S600.00.

The Department acknowledges that the payment of these civil penalties by you docs not constitute an admission ml'
l iabil i ty. This payment must be magic payable lo the Depnrtnwnt of Environmental Protect ion by cnshicr's check or
money ort ler and shall include the OGC File Number assigned above and the nor l ion "Ecosystems Management
and Restorat ion Trust Fund"..Payment shall be gem to the Dqurtrrtent of ' Environmental Protection, Southeast
Florida District .  400 North Congress Avenue, Suite 200. West Palm Beach. Flori<la.3340l.  within 30 days of your
signing this letter.

Your signing this letter constitutes your acceptance of the Departments oifcr to resolve this matter on these terns.
If you elect to sign this letter, please return it to the Depanrnent at the address indicated above. ' i ltc Department
wil l  then countersign the letter and talc it  with the Clerk of the Department, When the signed letter is f i led with the
Clerk, the letter shall constitute f inal agency action of the lkpannient, which shall be enforceable pursuant to
Sect ions 120.69 and403.t2t ,  Florida Statutes.

tr you do not sign and return this letter to the Department at the above referenced address within 30 days al' receipt,
the Department will :assume that you are not interested in settling this matter on the above described tom wt, rind will
proceed accordingly. None of your rights or substantial interests are determined by this letter unless you sign it :Md
it  is f i led with the Department Clerk.

Sincerely ,

(

4 I
Kevin R. N u I
Disl lk l  Di l r ctoI
Southeast Disuiea Olf'cc

4. .
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Miles Gram Water and Sewer
CGC File No: 04-0892
Piigc 2 of 2

FOR THE m~:svosnr,n'r=

I. Patrick Flynn, on b¢tmlr¢rmi1¢-5 Gram Water and Sewer. HEREBY AC'CEl"l` THE 'TIQZRMS OFT l [ €
sa1'r1.smI-:nT OFFER IDENTIFIED Alloy.

*1

iv: g
Patrick Flynn

Daze:

FOR DEl '.*\R'l 'M

I)0Nl8 ANI) BNTIERISD this 8 day of . - . 2004. in Wcsl Palm Beach. Florida.

STATE OF FLORIDA DEPARTMENT
OF l8N\'IRONM13N1'A1_ PROTECTION

av* d .. a»>¢- »¢-

\̀
J

/ '___{_"€4j -4- . . .
Kevin R. Neal
District! Director
Suunht.-:usa Dislricx oMcc

mwa-

l'1LlnG AND Acx>zow1.\»:ucls\sr<T
Fit an this Que. pursuant to §l20.$2, Flutida Sumacs. with do dcsigunlad Depanmcnt Clerk, receipt of which
i}»\'agli:!byg¢kngrl¢¢1S¢d,

,J

KRw¥l.A}ltffllifdfkh

Copies furnished xo: Larry Morgan. Oflicc Rf General Counsel, Dl8P/TAL
Kathy Carter. Agency Clcxlc, MS #35, DEI'fl8\[.
David O`Bri4:I\. Iinforcemcm Coordinator, Water Fzncilitics. DEWTAL

ESE ONL Y



Department of `

Environmental Protection

f "

I

Jeb 8ush
Governor

Southeast District!
400 N. Congress Avenue. Sui lo 200

West Palm Beach, Florida 33401
Cotlecn M. Castilka

Sacrolary

APR 2 8 2004

csmtnnsn MAY. g 7001 25100006 asks 1926
RETIIRN RECEIPT Raqursrr-:D

\VARNINC I.r:1"r12n
wt, 04-0086 l)w43sED

Mr. Patrick Flynn, Regional Director
Miles Grant Water and Sewer
200 Wcathcrslicld Avenue
Altamonte Springs. Florida32714

Miles Grant WWTF
Marlin County
Permit No: FLAol3842

sunnscn Rcsiduais Annual Summary, 2003

Dear Mr. Flynn:

Thepumoscof this letter is lo advise you oIlpossiblc violations of law for which you may be responsible,
and to seek your coopcmtion in resolving the mmtcr. A review of Department files for the above
referenced facility has revealed the Residuals Annual Summary for the year 2003 was not received in a
timely manner as required, indicating thata violation of Florida Statutes and Rules may exist at the above
described facility.

As  q a c c i t ' e d  i n  Ru l e  6 2 - 6 4 0 . 6 5 0 ( 3 X b ) .  F l or i d a  A ` d m i n i s t r u t i v e  Cod e  ( F . A . C . ) ,  d om e s t i c  w u s t c w a t u r
panm i tces  u t i k i dng  l and  app l i cat i on  s i tes  to d i spose of  the i r  r es i dual s  m e r equ i r ed  to subm i t  to t l tc
Depar tment a Residuals Annual  Summar y no later  than Fchmar y 19 al '  cab year .  In  par t icular ,  th is upon
is rcquiretl  lo summarize a permitted's land application activities for  the pr ior  calendar  year .

You ar e r equested to in tact  Debor a House at  (561)68xe6782 wi th in  t i l tcext  ( IS )  days ofr etzeipt  of  th is
Warning Letter  to ar range a meeting to discuss this matter .  The Depar tment is interested in reviewing any
feels you may have that wit! assist in determining whether  any violations have occurred.  You may br ing
anyone with you to the meeting that you feel  could help resolve this matter

o

4

FU

I-ll III
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A*A

Miles Grant WWTF
Warming Letter # WL 0443086 DW43SED
Page 2 of 2

Picasc be aciviscd that this Warning Letter is pan often agency investigation, preliminary to agcney action
in accordance with Section l 20.57(5), Florida Statutes. We look forward to your coop¢rali<>n in
corrtplcting the investigationand resolution of this matter.

Sincerely,

o w

John F. Moulton, III
Assistant Director of District Management
Southeast District

/dab

Maurice Barker. D189/TAL
Brad Akers, PcrminingfWpB
Bill Thick. DEP/PSL

vIJ
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jab Bllih
Governor

CERTIFIED mA11*
7001 2510 9006 9052 0431

Environmental Protecttion

czzxrxrlrm MAIL RECEIPT No. 7001 0320 0004 5387 3564

Corral District: ,
3319 Haguke Boulevard, Suirc 232

Orlando. Fl<>rida-32803~3767
4. 3 ,' Li. J

Department of

8./'»*»
1\>

'I
* v
4

I

*sf

/was IN 2882
y*

.8

' 1
w

4. # » .51

E554 a. Stnahs
Secretary

68.16-»` 158

8 4  4 /
2+i'5€\¢.

44
4 a"
I

SANLJQNDO UTILITIES coRpoRAT1on§;, . /
200 WE A T H E R S F I E L D  A V E N U E
AL T AMONT I3 SPRINGS F L  32714

.I//rs
498 .-

0 £`/=8" *'FLa

" is fr b 49 '
*w

OCD-C~WW~02-0925

ATTENTION DONALD RASMUSSEN
VICE PRESIDENT

SUBJECT: Proposed Settlement of Wckiva Hunt Club WWTF
OGC File Na: 02-1204

Dear Mr. Rasmussen'

The purpose of this letter is to complete the resolution of the matter previously identified
by the Department in the Warning Letter dated April 2. 2002, a copy of which is attached. The
corrective actions required to bring your facility into compliance have been performed. The
Dcpanmcnt finds that you are in violation of the rules and statutes city in the attached Warning
Letter. In order to resolve the matters identified in the attacltW Warning Letter, you arc assessed
civil penalties in the amount of $4.400.00, along with S 250.00 to reimburse the Department
costs, for a total of $4,650.00.

The civil penalties are app
403.121(3)(b) and 403.l6l(1)(b),
403.12l(4)(e) and 403.161(1)(b),
Aalrninisxrative Code; 82,400.80 for
Florida Statutes, and Rule 626620.300(5).

ortioncd as follows: $1,500.00 for violation of Sections
Florida Statutes; $500.00 for violation of Sections
Florida Statutes, and Rule 62-620.610(20), Florida
violation of Sections 403.l2l(4)(b) and 403.l61(1){b)

Florida Administrative Code

The Dtepartmeut acknowledges that Me payment of these civil penalties by you doe: non
constitute an admission of liability. This payment must be made payable to the Department of
Environmental Frotcction by t:ashicr's check or money order and shin!! include the OGC Felic
Number assigned above and the notation "Ecosystems Management and Restoration Trust Fund
Payment shall be sent to the Dcpanmefnt of linvirontttental Protection, Ccmxal District Office
3319 Maguire Boulevard, Suite 232, Orlando. Florida sz80a~3v6v, wuwm 30 days of your
signing this letter

o:'anderso n*co'~dot:s\wckiva rum! club sfcwuc "':*»188£2 Pf»*2§€<l;=;w_ teas Pmzws

Pnntrd of rcqded pqsea

4 .

cc, 4
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Your signing this letter constitutes your acceptance of the Depttrtmcnfs offer to resolve
this matter on tltcsc terms. If you elect to sign this letter. please return it to the Department at the
address indicated above. The Department will then countersign the letter and file it with the Clerk
of the Depamunem. When the signed letter is :no with the Clerk. the letter shall constitute final
agency action of the Department which shall be enforceable pursuant to Section 120.69 and
403.121, Florida Statutes.

' If you do not sign and return this letter to the Department at Ute District address by August
39, 2002. the Department will assume that you are not interested in settling this matter on the
above described terms, and will proceed accordingly. None of your rights or substantial interests
are determined by this letter unless you sign it and it is filed with the Department Clerk.

Sincerely.
9

Asavr=G1 Date

" ` 'IF. Garfmn
clot of District Management

7/ 44
FOR 'ems RI8SPONI)EN'l`:

I, Donald Rasmussen. Vice President. on behalf of Sanlando Uzilitias Corporation, HEREBY
ACCEPT THE TERMS OF THE SETTLEMENT OFFER IDENTIFIED ABOVE.

By: 2*4***""-""'

Dow: -%///1

von n1;rAa'rmn1v'r use ONLY

BONE AND BNTBRED this .:>. day of L44--0 \ 2002 »

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

*-_

1 C. '
iviadF. Garfcin

tor of District Managenncm

»
9

Q
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F IL ING AND ACKNOWLEDGMENT
FILED, on this dale, pursuant to
§120.52, Florida Statutes,
With the designated Department
Clerk, receipt of which is hereby
Acknowledged

Clerk

VFG: ca

Enclosures

Copies fumishcd xo: Kathy Caner, OGC
StevenKelly, Wastewater Enforcement Coordinator
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Jeb Hush
Ciawrrmof

Your signing this letter constitutes your acceptance of the Department's offer to resolve this
matter on these tcrnts. If you elect to sign this letter, please return it to the Department at the
atklress indicated above. The Department will then countersign the letter and tile it with the
Clerk of the Department. Wltcn the signed letter is tiled with the Clerk, the letter shell constitute
final agency action of the Depanrnent which shall be enforceable pursuant to Section 120.69 and
493. 12 l . Floritla Statutes.

The Department acknowledges that the payment of tltcse civil penalties by you docs not
constitute an admission of liability. This payment must be made payable to the Polk County
Health Department by cashiers check or money order and should include the OGC File Number
assigned above. Payment shall be sent to the Polk County Health Department. 2090 East Closet'
Street Ban ow. Floridtt, 33830, within of 10 days of your signing this letter.

The purpose of this letter is lo complete the resolution of the mutter previously idenlitiW by the
Department in the Warning letter dated October 26, 2006, a copy of which is attached. The
Department tends that you were in violation of the rules and statutes city in the warming letter.
The corrective actions required tobring your facility into compliance have been performed. In
order to resolve the matters identified in the attached Wanting Letter, you are assessed civil
penalties in the amount of S700.00, along with $500.00 to reimburse the Department costs, for a
total ofSI200.00.

SUBJECT: Proposed Settlement o8ICyprcss Lakes Ulilitics. Inc.Wntcr System
OGC File # 06-653P\V5055A.

Dear Water System Owner'

Patrick Flynn, Wa 8R ~
Cypress Lakes Utilities. Inc.
200 Wcatherslicld Ave.
Allamnnw Springs. FL. 32714

'8"1-~r !\/MU
t 1

t ;"*

I (W

INC.

1

l"Ol..k C()U'NTY H EALTII DEPARTM ENT .

A

SHORT FORM CONSENT ORDER

FLQRIIDA D{8?ARll'M!§§4II' OF I.

I-IEALT
wualuun ...,,-» .<,.~......_... ,,,,..,.,,.. »

, ,_ .»~.<....

¢¢4*%\l~¢

magic
4 " * ¥ { asf

-a

M.Ron Francois. MD. MSPH, Pp()
 ̀1 4 $3¥:retary

3"'y'=*""("\ ~~z **\
9 x , ,,,_ » ~¢ I.

Qwovcmbcr IT. 2066

'~. M . 1- **'

,,»
4-4-44

~.Una

llxnivl (J. lhxigiu, MIN)
ifiixcezntfr

Environmental Engineering Divkinnn
2090 EM! Ckswrf Sued. 8a.'\ow_ Fl. a3s3o-6v-: I

Pham:(863)61943330 r SC $85-7365! Faux (863) $3441245

G pvinfeNn 4w»cwe4 nlawar

L) rant M, Snddkx. MD. MPH
¢\'»§i§lil!\! Director
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ll' you do not sign anti return this letter to the Polk County Health Department at 2090 East
Clown Street, Ban ow, Florida 33830 by December 5, 2006, the Dcpanmcm will assume that
you are not interested in settling this matter on the above described terms, ad will prncecd
accordingly. None of your rights or substantial interests are detcnnincd by this letter unless you
sign it and it is filed with the Dcpnnmcnt Clerk.

Simiirc

Dllalil R.'Eh!cnbcck, P.E.
Professional Engineering Administrator
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OGC if 06-653I)W5055A
l*A48F THRFF

FUR THE RESl'0NI)I*ZN'llS:

I  , Patrick Fly rm _. . ... .. . v on bchalfof Cypress Lakes Utilities, Inc.
I-liaRl3ii..y .THE TIERNS DF THE se1n.L l8N[5NT u2.x3§i1i!-xi;t;r> AKQQYE.

D,
' °: .

By: .1v 14

I

FOR 1)1,jpART'\IEnT USE ONLY

some AND ENTERED this4.3* " day of D¢=¢e.~ /1 Er' I 2006.

FLORIDA DIEPARTMENT OF NEA LTD
poi COUNTY HEALTH DEPARTMENT

4 I f  MQ.
Daniel O. l*lnigh I . .
Director
Polk County IIca!!h Dcpznrtmcnt

FILING AND ACKNOWLEDGEMENT FILED, on this date, pursuant to
§l20.52 Florida Statutes, With the designated Department Clerk. receipt of which is hereby
Acknnwledgcd.

,-r? "
.9

' "4"` s/Z ..
Robert In ohm

sf Z l_ l7-___-I'f)cl>arllncI\! Clerk 9 /4

Copy furnished We
Xe: Roland Reis. Legal Council

I II I lllll llllllll I II I'll I IIIII-ll I Ill Illlll I II llllllll III ill I l IIIII

...1
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NOTICE OF RIGHTS

Persons who are not parties to this Consent Order but whose substantial interests arc affected by
this Consent Order have a right, pursuant to Sections l20.S69 and l2*0.57, Florida Statutes, to
petition for an administrative determination hearing on it. The Petition must contain the
information set forth below, and must be tiled (received) at the Department of Environmental
Protection's Office of General Counsel, 3900 Commonwealth Boulevard. MS-35. Tallohelsscc
Florida, 323994000, within twenty-one (2 I) days al' receipt of this notice. A copy of the
Petition must also be mailed at the time of tiling to the District Office nbovc at the address
indicated. Failure to tile a petition with the twenty»ott¢ (21) days constitutes a waiver of any
right such person has to an administrative hearing pursuant to Sections 120.569 and 120.57
Florida Statutes

the petition shall contain the following information
a) The name, address, and telephone number ofeaclt petitioner; the Depanmcnfs

Consent Order identification number and the county in which the subject matter or
activity is located

b) =\ statement of how and when each petitioner received notice of the Consent Order;
c) A statement of how each petitioner's substantial interests are affected by the

Consent Order
d) A statement of the material facts disputed by petitioner, if any
c) A statement of ii which petitioner contends warrant reversal or modilieation of the

Consent Order
D A statement of which rules or statutes petitioner contends require reversal or modifies

son of the Consent Order
g) A statement of the relief sought by petitioner, stating precisely the action petitioner

wants the Dcpamncnt to take with respect to the Consent Order

If a petition is tiled, the ttdministrativc hearing process is designed to formulate agency
action. Accordingly, the Departmcttt's Emf action may be different from the position taken
by it in this Notice. Persons whose substantial interests will be affected by any decision of
the Department with regard to the subject Consent Order have the right to petition to become a
party to the proceeding. The petition must conform to the requirements spccilicd above and be
Filed (reeeivW) within it days of receipt of this notice in the Otiice of General Counsel at the
above address of the Department. Failure to petition within the allowed time Frame constitutes tr
waiver of any right such person has to request a hearing under Sections 120.569 and 120.57
Florida Statutes, and to participate as a party to this proceeding. Any subsequent intervention
will only be at the approval at' the presiding otiicer upon motion tiled pursuant to Rule 28
196205. Florida AdmiNistrative Code

Mediation under Section 120.573, Florida Statutes, isno: available in this procedure

--1111 III II
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BEFORE THE STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION,

IN THE GFFICE OF THE
NORTHWEST DISTRICT

Complainant, )
) OGC FILE NO. 07-1887-03-DW

\

vs.

SANDY CREEK UTILITY SERVICES, INC.

Respondent.

CONSENT ORDER

This Consent Order is entered into between the State of Florida Department of

Environmental Protection ("Department") and Sandy Creek Utility Services, Inc.

("Respondent") to reach settlement of certain matters at issue between the Department

and Respondent.

The Department finds and the Respondent admits the following:

1. The Department is the administrative agency of the State of Florida

having the power and duty to protect Florida's air and water resources and to

admirdster and enforce the provisions of Chapter 403, Florida Statutes ("F1a. Stat.") and

the rules promulgated thereunder, Title 62, Florida Administrative Code ("Fla. Admin.

Code"). The Department has jurisdiction over the matters addressed M this Consent

Order.

Respondent is a person within the meaning of Section 403.031(5), Fla. Stat

Respondent is the owner and is responsible for the operation of Sandy

Creek Ranch, a 0.075 million gallon per day ("MGD") annual average daily flow

complete mix stabilization advanced secondary domestic wastewater treatment facility

("Facility") with chlorinated effluent to a slow-rate public access sprayfield land



Sandy Creek Utility Services, Inc.
OGC File No. 07-1887-03-DW
Page 2

application to the Sandy Creek Ranch Golf Course. Residuals are aerobically digested.

The Facility is located at 2405 County Road 2297, Panama City, Bay County, Florida and

approximately at latitude 30° 06' 10" North, longitude 85° 29' 21" West.

4. The Department finds that Respondent operates the Facility under

Department Permit No. FLA010019 ("Permit"), which was issued on September 22, 2006

and expires on September 21, 2011.

5. The Respondent submitted an Agricultural Use Plan ("AUP") in 2002

which stated that residuals generated at the Facility would be land applied at an

agricultural site known as Gulf County Farms ("GCF"). Rule 62-640.650(3)(b) Fla.

Admin. Code requires a permittee using an application site to submit a Residuals

Annual Summary ("RAS") to the appropriate District Office of the Department on an

annual basis. The RAS shall include the total amounts of residuals, nitrogen,

phosphorus, potassium, and heavy metals applied to each application zone.

6. The Department finds that, based on the 2004 and 2005 RAS; the method

used for vector attraction reduction is incorporation. A Residuals Site Inspection

conducted on August 4, 2005, of GCF, revealed that residuals were being piled on the

fields, and were not incorporated within the specified six hour time frame necessary to

meet vector attraction reduction requirements.

7. The Department finds that, based the 2004 and 2005 RAS;

Sorghum/Sudan is to be grown on the fields at GCF as a summer crop. The August 4,

2005 inspection of GCF revealed dirt cover crops were not being sustained on all the

fields.

8. The Department finds that, based on the 2004 RAS, residuals generated by

the Facility and applied to GCF were not analyzed by a laboratory certified by the

Deparhnent of Health, under the National Environmental Laboratory Accreditation

Program ("NELAP"), for determining metal concentrations in residuals. Respondent's

o n
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failure to have the Facility's residuals analyzed as described above constitutes a

violation of Rule 62-640.650(1)(h), Fla. Admin. Code, which states that any laboratory

tests required by this chapter shall be performed by a laboratory certified by the

Department of Health under Chapter 64E-1, Fla. Admin. Code to perform the test.

9. Rule 62-640.700(3)(f), Fla. Admin. Code states that if residuals which are

subject to the cumulative loading limitations of Rule 62-640.700(3), Fla. Admin. Code

have been applied to an application zone, and the cumulative loading amount of one or

more pollutants is not known, no further applications of residuals may be made to that

application zone. According to the 2004 RAS, the laboratory contracted by the

Respondent for residuals analysis failed to properly analyze and report metals,

nitrogen, and fecal coliform. The Department finds that, although the cumulative

loading amount was not known for these pollutants, residuals generated by the Facility

were applied at GCF throughout 2004 and thus were applied in violation of Rule 62-

640.700, Fla. Admin. Code.

Having reached a resolution of the matter the Department and the Respondent

mutually agree and it is

ORDERED:

10. Within thirty (30) days of the effective date of this Consent Order,

Respondent shall pay the Department $1,225 in settlement of the matters addressed in

this Consent Order. This amount includes $100 for costs and expenses incurred by the

Department during the investigation of this matter and the preparation and tracking of

this Consent Order. The civil penalties are apportioned as follows: $375 for violation of

Rule 62-640.600(2)(a), Fla. Admin. Code; $375 for violation of Rule 62-640.750(2), Fla.

Admin. Code; and $375 for violation of Rules 62-640.650(1)(h), and 62-600.740(2)(e), Fla.

Admin. Code. Payment shall be made by cashier's check or money order. The

instrument shall be made payable to the "Department of Enviromnental Protection"
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and shall include thereon the OGC number assigned to this Consent Order and the

notation "Ecosystem Management and Restoration Trust Fund" .

11. In the event of a sale or conveyance of the Facility or of the property upon

which the Facility is located, if all of the requirements of this Consent Order have not

been fully satisfied, Respondent shall, at least 30 days prior to the sale or conveyance of

the property or facility, (1) notify the Deparhnent of such sale or conveyance, (2)

provide the name and address of the purchaser, or operator, or person(s) in control of

the facility, and (3) provide a copy of this Consent Order with all attachments to the

new owner. The sale or conveyance of the Facility, or the property upon which the

Facility is located shall not relieve the Respondent of the obligations imposed in this

Consent Order.

12. If any event, including administrative or judicial challenges by third

parties unrelated to the Respondent, occurs which causes delay or the reasonable

likelihood of delay, in complying with the requirements of this Consent Order,

Respondent shall have the burden of proving the delay was or will be caused by

circumstances beyond the reasonable control of the Respondent and could not have

been or cannot be overcome by Respondent's due diligence. Economic circumstances

shall not be considered circumstances beyond the control of Respondent nor shall the

failure of a contractor, subcontractor, materialman or other agent (collectively referred

to "contractor") to whom responsibility for performance is delegated to meet

contractually imposed deadlines be a cause beyond the control of Respondent, unless

the cause of the contractor's late performance was also beyond the contractor's control

Upon occurrence of an event causing delay, or upon becoming aware of a potential for

delay, Respondent shall notify the Department orally within 24 hours or by the next

working day and shall, within seven calendar days of oral notification to the

Department, notify the Department in writing of the anticipated length and cause of the

as
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4

delay, the measures taken or to be taken to prevent or minimize the delay and the

timetable by which Respondent intends to implement these measures. If the parties can

agree that the delay or anticipated delay has been or will be caused by circumstances

beyond the reasonable control of Respondent, the time for performance hereunder shall

be extended for a period equal to the agreed delay resulting from such circumstances.

Such agreement shall adopt all reasonable measures necessary to avoid or minimize

delay. Failure of Respondent to comply with the notice requirements of this Paragraph

in a timely manner shall constitute a waiver of Respondent's right to request an

extension of time for compliance with the requirements of this Consent Grder.

13. Persons who are not parties to this Consent Order, but whose substantial

interests are affected by this Consent Order, have a right, pursuant to Sections 120.569

and 12057, Fla. Stat., to petition for an administrative hearing on it. The Petition must

contain the information set forth below and must be filed (received) at the Department's

Office of General Counsel, 3900 Commonwealth Boulevard, MS# 35, Tallahassee,

Florida 32399-3000 within 21 days of receipt of this notice. A copy of the Petition must

also be mailed at the time of filing to the District Office named above at the address

indicated, Failure to file a petition within the 21 days constitutes a waiver of any right

such person has to an administrative hearing pursuant to Sections 120.569 and 120.57

Fla. Stat

The petition shall contain the following information

(a) The name, address, and telephone number of each petitioner; the Department's

Consent Order identification number and the county in which the subject matter or

activity is located; (b) A statement of how and when each petitioner received notice of

the Consent Order; (c) A statement of how each petitioner's substantial interests are

affected by the Consent Order; (d) A statement of the material facts disputed by

petitioner, if any; (e) A statement of facts which petitioner contends warrant reversal or
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modification of the Consent Order; (f) A statement of which rules or statutes petitioner

contends require reversal or modification of the Consent Order; (g) A statement of the

relief sought by petitioner, stating precisely the action petitioner wants the Department

to take with respect to the Consent Order.

If a petition is filed, the administrative hearing process is designed to formulate

agency action. Accordingly, the Department's final action may be different from the

position taken by it in this Notice. Persons whose substantial interests will be affected

by any decision of the Department with regard to the subject Consent Order have the

right to petition to become a party to the proceeding. The petition must conform to the

requirements specified above and be filed (received) within 21 days of receipt of this

notice in the Office of General Counsel at the above address of the Department. Failure

to petition within the allowed time frame constitutes a waiver of any right such person

has to request a hearing under Sections 120.569 and 120.57, Fla. Stat., and to participate

as a party to this proceeding. Any subsequent intervention will only be at the approval

of the presiding officer upon motion filed pursuant to Rule 28-106.205, Fla. Admin.

Code.

A person whose substantial interests are affected by the Consent Order may file a

timely petition for an administrative hearing under Sections 120.569 and 120.57, Fla.

Stat., or may choose to pursue mediation as an alternative remedy under Section

120.573, Fla. Stat., before the deadline for filing a petition. Choosing mediation will not

adversely affect the right to a hearing if mediation does not result in a settlement. The

procedures for pursuing mediation are set forth below.

Mediation may only take place if the Department and all the parties to the

proceeding agree that mediation is appropriate. A person may pursue mediation by

reaching a mediation agreement with all parties to the proceeding (which include the

Respondent, the Department, and any person who has filed a timely and sufficient

I l l ll I lllll I \lllllll IIl



Sandy Creek Utility Services, Inc.
OGC File No. 07-1887-03-DW
Page 7

petition for a hearing) and by showing how the substantial interests of each mediating

party are affected by the Consent Order. The agreement must be filed in (received by)

the Office of General Counsel of .the Department at 3900 Commonwealth Boulevard, MS

#35, Tallahassee, Florida 32399-3000, within 10 days after the deadline as set forth above

for the filing of a petition.

The agreement to mediate must include the following:

(a) The names, addresses, and telephone numbers of any persons who may

attend the mediation;

(b) The name, address, and telephone number of the mediator selected by the

parties, or a provision for selecting a mediator within a specified time;

(c) The agreed allocation of the costs and fees associated with the mediation;

(d) The agreement of the parties on the confidentiality of discussions and

documents introduced during mediation'

(e) The date, time, and place of the first mediation- session, or a deadline for

holding the first session, if no mediator has yet been chosen

(f) The name of each party's representative who shall have authority to settle

recommend settlement, and

(g) Either an explanation of how the substantial interests of each mediating

party will be affected by the action or proposed action addressed in this notice of intent

or a statement clearly identifying the petition for hearing that each party has already

filed, and incorporating it by reference

(h) The signatures of all parties or their authorized representatives

As provided in Section 120.573, Fla. Stat., the timely agreement of all parties to

mediate will toll the time limitations imposed by Sections 120.569 and 120.57, Fla. Stat

for requesting and holding an administrative hearing. Unless otherwise agreed by the

parties, the mediation must be concluded within sixty days of the execution of the
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agreement. If mediation results in settlement of the administrative dispute, the

Department must enter a final order incorporating the agreement of the parties.

Persons whose substantial interests will be affected by such a modified final decision of

the Department have a right to petition for a hearing only in accordance with the

requirements for such petitions set forth above, and must therefore file their petitions

within 21 days of receipt of this notice, If mediation terminates without settlement of

the dispute, the Department shall notify all parties in writing that the administrative

hearing processes under Sections 120.569 and 120.57, Fla. Stat., remain available for

disposition of the dispute, and the notice will specify the deadlines that then will apply

for challenging the agency action and electing remedies under those two statutes.

14. Respondent shall allow all authorized representatives of the Deparhnent

access to the property and facility at reasonable times for the purpose of determining

compliance with the terms of this Consent Order and the rules and statutes of the

Department.

15. All subinittals and payments required by this Consent Order to be

submitted to the Department shall be sent to the Florida Department of Environmental

Protection, 160 Governmental Center, Pensacola, Florida 32502-5794.

16. This Consent Order is a settlement of the Department's civil and

administrative authority arising under Florida law to resolve the matters addressed

herein. This Consent Order is not a settlement of any criminal liabilities which may

arise under Florida law, nor is it a settlement of any violation which may be prosecuted

criminally or civilly under federal law.

17. The Department hereby expressly reserves the right to initiate appropriate

legal action to prevent or prohibit any violations of applicable statutes, or the rules

promulgated thereunder that are not specifically addressed by the terms of this Consent



Sandy Creek Utility Services, Inc.
OGC File No. 07-1887-03-DW
Page 9

Order, including but not limited to undisclosed releases, contamination or polluting

conditions.

18. The terms and conditions set forth in this Consent Order may be enforced

in a court of competent jurisdiction pursuant to Sections 120.69 and 403.121, Fla. Stat.

Failure to comply with the terms of this Consent Order shall constitute a violation of

Section 403.161(1)(b), Fla. Stat.

19. Respondent is fully aware that a violation of the terms of this Consent

Order may subject Respondent to judicial imposition of damages, civil penalties up to

$10,000.00 per day per violation, and criminal penalties.

20. Entry of this Consent Order does not relieve Respondent of the need to

comply with applicable federal, state or local laws, regulations or ordinances.

21. No modifications of the terms of this Consent Order shall be effective until

reduced to writing and executed by both Respondent and the Department.

22. Respondent acknowledges and waives its right to an administrative

hearing pursuant to Sections 120.569 and 120.57, Fla. Stat., on the terms of this Consent

Order. Respondent acknowledges its right to appeal the terms of this Consent Order

pursuant to Section 120.68, Fla. Stat., and waives that right upon signing this Consent

Order.

23. This Consent Order is a final order of the Deparhnent pursuant to Section

120.52(7), Fla. Stat., and it is final and effective on the date filed with the Clerk of the

Department unless a Petition for Administrative Hearing is filed in accordance with

Chapter 120, Fla. Stat. Upon the timely filing of a petition this Consent Order will not

be effective until further order of the Department.
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FOR THE RESPONDENT:

//m AB
DATE

Q=,42-1/4 /
Demxld Rasmubbuz P»4rK1C/K c, Fu/r~I»\l
Vice Pfesldent ' A96/MWL /J 1854784
Sandy Creek Utility Services, Inc.

DONE AND QRDERED this <<)9rw) day of Jwmuww, , 200l(l9

i n l>eusAaoLA,Florida.

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

W. Richard Fancier
District Director

Filed, on this date, pursuant to Section 12052, Fla. Stat., with the designated
Department Clerk, receipt of which is hereby acknowledged.

L4/9° I_Z_Z0U8
Date

Copies furnished to

Lea Crandall, Agency Clerk (lea.crandall@dep.state.fl.us)



BNC 2.12 FL-J



\
1

BEFORE THE STATE OF FLQRIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

STATE OF FLORIDA DEPARTMENT
OF ENVrRONMJ8NrAL PROTECTION,

)
)

IN THE OFFICE OF THE
SOUTHWEST DISTRICT

Complainant,

vs.

)
)
)
)
)

OGC FILE no. 06-1040-51-PW

Dept. of Env.irQQ1@ntal
Proteézti hr*

Utilities, Inc. of Florida )

JUN 12 2005
Respondent.

>
>
I

CCNSENTORDER Southwest District

This Consent Order is entered into between the State of Florida Department of

Environmental Protection ("Department") and Utilities, Inc. of Florida ("Respondent") to reach

settlement of certain matters at issue between the Department and Respondent.

The DepartmehtlfindS aNd the Respondent admits the following:

The Department is the administrative agency of the State of Florida having the

power and duty to administer and enforce the provisions of the Florida Safe Drinldng Water Act

Sections 403350 gt §_f_-;g.,Florida Statutes, and the rules promulgated thereunder, Title 62, Florida

Administrative Code. The Department has jurisdiction over the matters addressed in this

Consent Order

2 Respondentis a person within the meaning of Section 403.852(5), Florida

Statutes

3 Respondent is the owner and operator of a community water system, PWS#

6511423, located in Pasco County Florida which, serves the Summertree Water Plant ("system")

The Department finds that Respondent is in violation of Rule 62~550.310(3)

Florida Administrative Code ("Fla. Admin. Code"), which establishes the maximum contaminant

9
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level ("MCL") for total trihalomethanes ("TTHMs") as 0.080 milligrams per liter ("mg/L") and

the five haloacetic acids ("I-L'\A5s") as 0.060 mg/L. The running annual avexageresults for

Sam Les collected from the system during the 2"° Quarter 2005 through the 15K Quarter 2006 andP

analyzed for TTHMs aNd HAA5s are 0,105 mg/L and 0.078 mg/L, respectively

Having reached a resolution of the matter the Department and the Respondent mutually

agree and it is

ORDERED

Respondent shall comply with the following corrective actions within the stated

time periods

Within 60 days of the effective date of this Consent Order, Respondent shall

retain the services of a Florida-registered professional engineer to evaluate-the system and

submit an application, along with any required application fees, to the Department for a permit to

a.

coristnxct any modifications needed to address theMCL violation(s)

b. The Department shall review die application submitted pursuant to

paragraph pa above. In the event additional information, modifications or specifications are

necessary to process the application, the Department shall issue a written request for information

("RFI") to Respondent for such information. Respondent shall accordingly submit doe requested

information in writing to the Department within 15 days of receipt of the request. Respondent

shall proVide all information requested in any additional .RFIs issued by the Department within

15 days of receipt of each request

Within [80 days of issuance of any required permit(s), Respondent shall

complete the modifications approved pursuant to the permit(s) issued in accordance with

paragraphs 5a. and 5b. above, and submit to the Department the engineer's certification of

OGC File No. 06-1040-51-PW
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completion of construction, along with ad] required supporting documentation. Respondent shall

receive written Department clearance prior to placing the system modifications into service.

Respondent shall continue to sample quarterly for 'lTHMs and HAA5s in

accordance wide Rule 62-550.514(2), Fla Admin. Code. Results shall be submitted to the

Department within ten (10) days following the month in which the samples were taken or Within

10 days following Respondent's receipt of the results, whichever is sooner. Additionally,

quarterly reports shall be submitted to the Department 'm accordance with Rule 62-550.82l(l2),

Fla. Adluuilu. Code.

e. In the event that the modifications approved by the Department pursuant to

paragraphs 5a and 5b. are determined to be inadequate to resolve the MCL violation(s), the

Department will notify the Respondent in writing. Within 30 days of receipt_ of written

notification from the Deparunent that the results of the quarterly sampling indicate that the

system modificationshavenot resolved the violation(s), Respondent shall submit another

proposal to address the MCL violadon(s). Respondent shall provide all information requested in

any RFIs issued by theDepartment widmiln15 days of receipt of each request. Within 60 days of

the date the Department receives the application pursuant to this paragraph, Respondent shall

provide all information necessary to complete the application.

Respondent shall continue to issue public notice regarding theMCL

violation(s) every 90 days in accordance with Rule 62-560.410(l), Fla.Adrhin. Code, until the

Department determines that the system is in compliance with ell MCLs. Respondent shall

submit certificationof delivery of public notice, using DEP Form 62-555.900(22), to the

Department within ten days of issuing each public notice

OGC File No. 06-1040-51-PW
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Within 15 days of the effective date of this Consent Order, Respondent shall pay the

Department $500 in settlement of the matters addressed in this Consent Order. This amount

includes $500 for costs and expenses incurred by the Department during the investigation of this

matter and the preparation and tracking of this Consent Order. Payment shall be made by

cashier's check or money order. The instrument shall be made payable to the "Department of

Environmental Protection" and shall include thereon the OGC number assigned to this Consent

Order and the notation "Ecosystem Management and Restoration Trust Fund."

Respondent agrees to pay the Department stipulated penalties in the amount of

$100 per day for each and every day Respondent fails to timely comply with any of the

requirements of paragraph 5 of this Consent Order. A separate stipulated penalty shall be

assessed for each violation of this Consent Order. Within 30 days of written demand from the

Department, Respondent sh.a11 make payment. of the appropriate stipulated penalties to the

Depamnent of Environmental Protection" by cashier's check or money order and shall include

the OGC number assigned to this Consent Order and the notation "Ecosystem Management and

Restoration Trust Fund," Payment shall be sent to the Department of Environmental Protection

Southwest District Office, 13051 N. Telecom Pkwy, Temple Terrace, FL 33637. The

Department may make demands for payment at any time after violations occur. Nothing in this

paragraph shall prevent the Department from tiling suit to specifically enforce any of the terms

of this .Consent"Order. If the Department is required to file a lawsuit to reeoverstipulated

penalties under this paragraph, the Department will not be foreclosed from seeking civil penalties

for violations of this Consent Order in an amount greater than the stipulated penalties due under

this paragraph

OGC File No. 06- 1040-51-PW
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If anyevent, including administrative or judicial challenges by third parties

unrelated to the Respondent, occurs which causes delay or the reasonable likelihood of delay, in

complying with the requirements of this Consent Order, Respondent shall have the burden of

proving the delay was or will be caused by circumstances beyond the reasonable control of the

Respondent and could not have been or cannot be overcome by Respondents due diligence

Economic circumstances shall not be considered circumstances beyond the control of

Respondent, nor shall the failure of a contractor, subcontractor, rnaterialman or other agent

(collectively referred to as "contractor") to whom responsibility for performance is delegated ro

meet contractually imposed deadlines be a cause beyond the control of Respondent, unless the

cause of the contractor's late performance was also beyond the contractor's control. Upon

occurrence of an event causing delay, or upon becoming aware of a potential for delay

Respondent. shall notify the Department orally within 24 hours or by the next worldng day and

shall, within seven calendar days of oral notiticadon tithe Depanrnent, notify the Department in

writing of the anticipated length and cause of the delay, the measures taken or to be taken to

prevent or minimize the delay and the timetable by which Respondent intends to implement

these measures. If the parties can agree that the delay or anticipated delay has been or will be

caused by circumstances beyond the reasonable control of Respondent, the time for performance

hereunder shall be extended for a period equal to the agreed delay resulting from such

circumstances; . Such agreement shall adopt all reasonable measures necessary to avoid or

minimize delay. Failure of Respondent to comply with the notice requirements of this Paragraph

in a timely manner shall constitute a waiver of Respondent's right to request an extension of time

for compliance with the requirements of this Consent Order

OGC File No. 06-1040-51-PW
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Persons who are not parties to this Consent Order, but whose substantial interests

are affected by this Consent Order, have a right, pursuant to Sections 120.569 and 120.57

Florida Statutes, co petition for an administrative hearing on it. The Petition must contain the

information set forth below and must be filed (received) at the Department's Office of General

Counsel, 3900 Commonwealth Boulevard, MS #35, Tallahassee, Florida 32399-3000, within 21

days of receipt of this notice. A copy of the Petition must also be mailed at the time of filing to

the District Office named above at the address indicated. Failure to file a petition within the 21

days constitutes a waiver of any right such person has to an administrative hearing pursuant to

Sections 120.569 and 120.57, Florida Statutes

10. The petition shall contain the following information

The name, address, and telephone number of each petitioner, the

Department's Consent Order identification number and. the county in which the subject matter or

activity is located

b A statement of how and when each petitioner received notice of the

Consent Order

A statement of how each petitioner's substantial interests are affected by

the Consent Order

d A statement of the material facts disputed by petitioner, if any

A statement of facts which petitioner contends warraNt reversal or

modification of the Consent Order

A statement of which rules or statutes petitioner contends require reversal

or modification of the Consent Order

OGC File No. 06-1040-51-pw
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A statement of the relief sought by petitioner, stating precisely the action

petitioner wants the Department to take with respect to the Consent Order

11. If a petition is Sled, the administrative hearing process is designed to formulate

agency action. Accordingly, the Department's final action may be different from the position

taken by it in this Notice. Persons whose substantial interests will be affected by any decision of

the Department with regard to the subject Consent Order have the right to petition to become a

party to the proceeding. The petition must conform to the requirements specified above and be

filed (received) within 21 days of receipt of this notice in the Office of General Counsel at the

above address of the Department. Failure to petition within the allowed time frame constitutes a

waiver of any right such person has to request a hearing under Sections 120.569 and 120.57

Florida Statutes, and to participate as a party to this proceeding. Any subsequent intervention

will on1y.be at the approval of the presiding officer upon motion filed pursuant to Rule 28

106.205, Florida AdministratiVe Code

12. A person whose substantial interests are affected by the Consent Order may file a

timely petition for an administrative hearing under Sections 120.569 and 120.57, Florida

Statutes, or may choose to pursue mediation as an alterative remedy under Section 120.573

Florida Statutes, before the deadline for filing a petition. Choosing mediation will not adversely

affect the right to a hearing if mediation does not result in a settlement. The procedures for

pursuing mediation are set forth below

13. Mediation may only take place if the Department and all the parties to the

proceeding agree that mediation is appropriate. A person may pursue mediation by reaching a

mediation agreement with all parties to the proceeding (which include the Respondent, the

Department, and any person who has filed a timely and sufficient petition for a hearing) and by

OGC File No. 06-1040-5 I-PW
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showing how the substantial interests of each mediating party are affected by the Consent Order.

The agreement must be Bled in (received by) the Office of General Counsel of the Department at

3900 Commonwealth Boulevard, MS #35, Tallahassee, Florida 32399-3000, within 10 days after

` the deadline as set forth above for the filing of a petition.

14. The agreement to mediate must include the following:

a. The names, addresses, and telephone numbers of any persons who may

attend the mediation ;

b. The name, address, and telephone number of the mediator selected by the

parties, or a provision for selecting a mediator within a specified time;

c. The agreed allocation of the costs and fees associated with the mediation,

d. The agreement of the parties on the confidentiality oiidiscussions and

documents introduced during mediation;

e. The date, time; and place of the first mediation session, of a deddliile for

holding the first session, if no mediator has yet been chosen,

f. The name of each party's representative who shall have authority to settle

or recommend settlement,

g. Either an explanation of how the substantial interests of each mediating

party will be affected by the action or proposed action addressed in this notice of intent or a

i
lI

statement clearly identifyingthe petition for hearing that each party has already filed, and-

incorporating it by reference, and

The signatures of all parties or their authorized representatives. As

provided in Section 120.573, Florida Statutes, the timely agreement of all parties to mediate will

toll the time limitations imposed by Sections 120.569 and 120.57, Florida Statutes, for requesting

OGC File No. 06- 1040-51~PW
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and holding an administrative hearing. Unless otherwise agreed by the parties, the mediation

must be concluded within sixty days of the execution of the agreement. If mediation results in

settlement of the administrative dispute, the Department must enter a final order incorporating

the agreement of the parties. Persons whose substantial interests will beaffected by such a

modified final decision of the Department have a right to petition for a hearing only in

accordance with the requirements for such petitions set forth above, and must therefore tile their

petitions within 21 days of receipt of this notice. If mediation terminates without settlement of

the dispute, the Department shall notify all panics in writing that the administrative hearing

processes under Sections 120.569 and 120.57, Florida Statutes, remain available for disposition

of the dispute, and the notice will specify the deadlines that then will apply for challenging the

agency action and electing remedies under those two statutes. \

15. Entry of this Consent Order does not relieve Respondent of the need to comply

with applicable federal, state or local laws, regulations or ordinances.

16. The terms and conditions set forth in this Consent Order may be enforced in a

court of competent jurisdiction pursuant to Sections 120.69 and403.121, Florida Statutes

Failure to comply with the terms of this Consent Order shall constitute a violation of Section

403.859. Florida Statutes

17. Respondent is fully aware that a violation of the terms of this Consent Order may

subject Respondent to judicial imposition of damages, civil Penalties up to $5,000.00 per.day.per

violation, and criminal penalties, except as limited by the provisions of this Consent Order

18. Respondent shall allow all authorized representatives of the Department access to

the facility at reasonable times for the purpose of determining compliance with the terms of this

Consent Order and the rules and statutes of the Department

OGCFile No. 06-1040-51~PW
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19. All submiuals and payments required by this Consent Order to be submitted to the

Department shall be sent to the Florida Department of Environmental Protection, Southwest

District Office, 13051 N. Telecom Parkway, Temple Terrace, F L 33637.

The Department, for and in consideration of the complete and timely performance

by Respondent of the obligations agreed to in this Consent Order, hereby waives its right to seek

judicial imposition of damages or civil penalties for alleged violations addressed in this Consent

Order.

21. Respondent acknowledges and waives its right to an administrative hearing
|
I

i pursuant to Sections 120.569 and 120.57, Florida Statutes, on the terms of this Consent Order.

Respondent acknowledges its right ro appeal the terms of this Consent Order pursuant to Section

120.68, Florida Statutes, and waives that right upon signing this Consent Order.

No modifications of the terms of this Consent Order shall be effective until

reduced to writing and executed by both Respondent and the Department.

23. In the event of a sale or conveyance of the facility or of the property upon which

the facility is located. if all of the requirements of this Consent Order have not been fully

satisfied, Respondent shall, at least 30 do_vs prior to the sale or conveyance of the property or

facility, (1) notify the Department of such sale or conveyance, (2) provide the name and address

of the purchaser, or operator, or person(s) in control of the facility, and (3) provide a copy of this

Consent Order with all attachments to the new owner. The sale or conveyance of the facility, or

the property upon which the facility is located shall not relieve the Respondent of the obligations

imposed in this Consent Order

This Consent Order is a settlement of the Departmcntls civil and administrative

authority arising under Florida law to resolve the matters addressed herein. This Consent Order

OGC File No. 06-1040-51-PW
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is not a settlement of any criminal liabilities, which may arise under Florida law, nor is it a

settlement of any violation, which may be prosecuted criminally or civilly under federal law.

This Consent Order is a final order of the Department pursuant to Section

120.52(7), Florida Statutes, and it is final and effective on the date filed with the Clerk of the

Department unless a Petition for Administrative Hearing is filed in accordance with Chapter 120,

Florida Statutes. Upon the timely filing of a petition this Consent Order will not be effective

until further order of the Department.

864
Date _@»c; c - pZ4~U

Title I2_4 5/4,JA»z, D/A (¢'7~z Q

inc:
r

DONE AND ORDERED this 9 % day of Kana 9 2006, in

i\\x
NO £ Ojd

85, a,JACQUEUNE TAPPAN
uowuv rueuc . SYATE or n.osln
COMMISSION # DD497715

EXPIRES12r7/2009
BONDH)tHRu \-880-NOYARY1

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

HE rah Getzo
District Direct
Southwest District

Filed, on this date, pursuant to Section 120.52, F.S., with the designated Department Clerk,
receipt of which is hereby acknowledged

c,

Clerk ate
Q>,;l;><>u>

Dept of Enviro1amenf2l1
cc: Lea Crandall, Agency Clerk Protection
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25.

FOR THE RESPONDENT

4

Southwest District
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BEFORE THE STATE OF FLORIDA
DEPARTMENT OP ENVIRONMENTAL PROTECTION

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION,

)
)
)

IN THE OFFICE OF THE
SOUTHEAST DISTRICT

Complainant , )
Lr OGC FILE NO. 05-2873

vs.

MILES GRANT WATER AND SEWER COMPANY,

Respondent.

>
)
)
)
)
)

CONSENT ORDER

This Consent Order is entered into between the State of Florida Department of

Environmental Protection ("Depal'tment") and Miles Grant Water and Sewer Company

("Respondent") to reach settlement of certain matters at issue between the Department and

Respondent.

The Department finds and the Respondent admits the following:

1. The Department is the administrative agency of the State of Florida having the

power and duty to protect Florida's air and water resources and to administer and enforce the

provisions of the Florida Safe Drinidng Water Act, Sections 403.850 et seq., Florida Statutes

and the rules promulgated thereunder, Title 62, Florida Administrative Code; The Department

has jurisdiction over the matters addressed in this Consent Order

Respondent is a "person" within the meaning of Section 403.852(5), Florida

Statutes

3 Respondent is the owner and is responsible for the operation of a community

public water system ("System"), PWS #443091'7, located at 5418 SE Miles Grant Road, Stuart

Martin County, Florida, which serves the community of Miles Grant

The Department finds that Respondent is in violation of Rule 62-550.310(3), Fla

Admin. Code which establishes the maximum contaminant level (MCL) for total trihalomethanes



Miles Grant Water and Sewer Company
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(TTHMs) as 0.080 milligrams per liter (mg/L). The average result for samples collected from the

System on lily 29... 2004,.D9¢9.mb¢r ?...2004,.M@4i9h- 3.1, 2Q05»-.3!ld 1w1¢

for 'ITeMs is 0.129 mg/L.

16, 2005, and wMyzed

Having reached a resolution of the matter the Department and the Respondent mutually

agree and it is

ORDERED:

5. Respondent shall comply with the following corrective actions within the stated

time periods:

\

retal n
\

the services of a Florida-registered professional engineer to evaluate

submit an application, along with any required application fees, to the Department for a permit to

Within 60 days of the effective date of this Consent Order, Respondent shall

the System and

construct any modifications needed to address the MCL violation.

The Department shal l  rev iew the appl icat ion submitted pursuant to

paragraph 5.a. above. In the event additional information, modifications or specifications are

necessary to process the application, the Department shall issue a written request for information

("RFI") to Respondent for such information. Respondent shall accordingly submit the requested

information in writing to the Department within 15 days of receipt of the request. Respondent

shall provide all information requested in any additional RFIs issued by the Department within

15 days of receipt of each request. Within 60 days of the date the Department receives the

application pursuant to paragraph 5.a. above, Respondent shall provide all information necessary

to complete the application

Within 180 days of issuance of any required permit(s), Respondent shall

complete the modif ications approved pursuant to the pem1it(s) issued in accordance with

paragraphs 5.a. and 5.b. above, and submit to the Department the engineer's certification of

completion of construction, along with all required supporting documentation. Respondent shall

receive written Department clearance prior to placing the System modifications into service

b.

a.

c.
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\

d. Respondent shall continue to sample quarterly for TTHMs. Results shall be

submitted to.theDepartment within ten (10) days of Respondent's receiptof theresults.

e, In the event that the modifications approved by the Department pursuant to

paragraphs 5.a. and b. are determined to be inadequate to resolve the MCL violation, the

Department will notify the Respondent in writing. Within 30 days of receipt of written

notification from the Department that the results of the quarterly sampling indicate that the

System modifications have not resolved the violation, Respondent shall submit another proposal

to address the MCL violation. Respondent shall provide all information requested in any RFIs

issued by the Department within 15 days of receipt of each request. Within 60 days of the date

the Department receives the application pursuant to this paragraph, Respondent shall provide all

information necessary to complete the application.

f. Within two years of the effective date of this Consent Order, Respondent

shall complete all corrective actions needed to resolve the MCL violation and submit written

certification of completion to the Department for all modifications.

g, Within 90 days of the effective date of this Consent Order, Respondent shall

initiate submittal of quarterly status reports to the Department. Respondent shall continue to

submit quarterly status reports until the Department detennines that the System is in compliance

with all MCLs.

h. Respondent shall continue to issue public notice regarding the MCL

violation every 90 days in accordance with Rule 62~560.410(1), Fla. Admin. Code, until the

Department determines that System is in compliance with all MCLs. Respondent shall submit

certification of delivery of public notice, using DEP Form 62-555.900(22), to the Department

within ten days of issuing each public notice

6. Within 30 days of the effective date of this Consent Order, Respondent shall pay

the Department $500.00 in settlement of the matters addressed in this Consent Order. This

amount includes $500.00 for costs and expenses incurred by the Department during the

investigation of this matter and the preparation and tracing of this Consent Order. Payment



Miles Grant Water and Sewer Company
Consent Order OGC Number 05-2873
Page 4 of 10

shall be made by cashier's check or money order. The instrument shall be made payable to the

\ "Depa.rtment of Environmental Protection" and shall include thereon the OGC number assigned

to this Consent Order and the notation "Ecosystem Management and Restoration Trust Fund."

7. Respondent agrees to pay the Department stipulated penalties in the amount of

$100.00 per day for each and every day Respondent fails to timely comply with any of the

requirements of paragraphs 5 and 6 of this Consent Order. A separate stipulated penalty shall be

assessed for each violation of this Consent Order. Within 30 days of written demand from the

Department, Respondent shall make payment of the appropriate stipulated penalties to "The

Department of Environmental Protection" by cashier's check or money order and shall include

the OGC number assigned to this Consent Order and the notation "Ecosystem Management and

Restoration Trust Fund". Payment shall be sent to the Department of Environmental Protection

400 North Congress Avenue, Suite 200, West Palm Beach, FL 33401. The Department may

make demands for payment at any time after violations occur. Nothing in this paragraph shall

prevent the Department from filing suit to specifically enforce any of the terms of this Consent

Order. Any penalties assessed under this paragraph shall be in addition to the settlement sum

agreed to in paragraph 6 of this Consent Order

If  any event, including administrative or judicial challenges by third parties

unrelated to the Respondent, occurs which causes delay or the reasonable likelihood of delay, in

complying with the requirements of this Consent Order, Respondent shall have the burden of

proving the delay was or will be caused by circumstances beyond the reasonable control of the

Respondent and could not have been or cannot be overcome by Respondent's due diligence

Economic circumstances shal l  not be considered circumstances beyond the control  of

Respondent, nor shall the failure of a contractor, subcontractor, materialman or other agent

(collectively referred to as "contractor") to whom responsibility for performance is delegated to

meet contractually imposed deadlines be a cause beyond the control of Respondent, unless the

cause of the contractor's late performance was also beyond the contractor's control. Upon

occurrence of an event causing delay, or upon becoming aware of a potential for delay
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Respondent shall notify the Depamnent's Southeast District Office in West Palm Beach orally

within 24 hours 01: by the. next working day and shall, within seven calendar days c>f @2118

notification to the Department, notify the Department in writing of the anticipated length and

cause of the delay, the measures taken or to be taken to prevent or minimize the delay and the

timetable by which Respondent intends to implement these measures. If the parties can agree

that the delay or anticipated delay has been or will be caused by circumstances beyond the

reasonable control of Respondent, the time for performance of one or more of the requirements

hereunder shall be extended for a period equal to the agreed delay resulting from such

circumstances. Such agreement shall adopt all reasonable measures necessary to avoid or

minimize delay. Failure of Respondent to comply with the noticerequirements of this Paragraph

in a timely manner shall constitute a waiver of Respondent's right to request an extension of time

for compliance with the requirements of this Consent Order

Persons who are not parties to this Consent Order, but whose substantial interests

are affected by this Consent Order, have a right, pursuant to Sections 120.569 and 120.57

Florida Statutes, to petition for an administrative hearing on it. The Petition must contain the

information set forth below and must be filed (received) at the Department's Office of General

Counsel. 3900 Commonwealth Boulevard, MS# 35, Tallahassee, Florida 32399-3000 within 21

days of receipt of this notice. A copy of the Petition must also be mailed at the time of filing to

the District Office named aboveat the address indicated. Failure to file a petition within the 21

days constitutes a waiver of any right such person has to an administrative hearing Pursuant to

Sections 120.569 and 120.57, Florida Statutes

The petition shall contain the following information

The name, address, and telephone number of each petitioner, the

Department's Consent Order identification number and the county in which the subject matter or

activity is located

10.

b A statement of how and when each petitioner received notice of the

Consent Order
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A statement of how each petitioner's substantial interests are affected by

the Consent Order

d A statement of the material facts disputed by petitioner, if any

A statement of facts which petitioner contends warrant reversal or

modification of the Consent Order

A statement of which rules or statutes petitioner contends require reversal

or modification of the Consent Order

g A statement of the relief sought by petitioner, stating precisely the action

petitioner wants the Department to take with respect to the Consent Order

If a petition is filed, the administrative hearing process is designed to formulate11.

agency action. Accordingly, the Department's final action may be different from the position

taken by it in this Notice. Persons whose substantial interests will be affected by any decision of

the Department with regard to the subject Consent Order have the right to petition to become a

party to the proceeding. The petition must conform to the requirements specified above and be

filed (received) within 21 days of receipt of this notice in the Office of General Counsel at the

above address of the Department, Failure to petition within the allowed time frame constitutes a

waiver of any right such person has to request a hearing under Sections 120.569 and 120.57

Florida Statutes, and to participate as a party to this proceeding. Any subsequent intervention

will only be at the approval of the presiding off icer upon motion f iled pursuant to Rule 28

106205. Florida Administrative Code

12. A person whose substantial interests are affected by the Consent Order may file a

timely petition for an administrative hearing under Sections 120.569 and 120.57, Florida

Statutes, or may choose to pursue mediation as an alternative remedy under Section 120.573

Florida Statutes, before the deadline for filing a petition. Choosing mediation will not adversely

affect the right to a hearing if mediation does not result in a settlement. The procedures for

pursuing mediation are set forth below
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Mediation may only take place if the Department and all the parties to the

proceeding agree that mediation is appropriate .person .may pufsug mediation by reaching a

mediation agreement with all parties to the proceeding (which include the Respondent, the

Department, and any person who has filed a timely and sufficient petition for a hearing) and by

showing how the substantial interests of each mediating party are affected by the Consent Order.

The agreement must be filed in (received by) the Office of General Counsel of the Department at

3900 Commonwealth Boulevard, MS #35, Tallahassee, Florida 32399-3000, within 10 days after

13.

the deadline as set forth above for the filing of a petition.

14. The agreement to mediate must include the following:

The names, addresses, and telephone numbers of any persons who may
\

attend the mediation,

b. The name, address, and telephone number of the mediator selected by the

parties, or a provision for selecting a mediator within a specified time;

C. The agreed allocation of the costs and fees associated with the mediation,

d. The agreement of the parties on the confidentiality of discussions and

documents introduced during mediation,

e. The date, time, and place of the first mediation session, or a deadline for

holding the first session, if no mediator has yet been chosen,

The name of each party's representative who shall have authority to settlef.

or recommend settlement,

g. Either an explanation of how the substantial interests of each mediating

party will be affected by the action or proposed action addressed in this notice of intent or a

statement clearly identifying the petition for hearing that each party has already filed, and

incorporating it by reference; and

h The signatures of all parties or their authorized representatives.

provided in Section 120.573, Florida Statutes, the timely agreement of all parties to mediate will

toll the time limitations imposed by Sections 120.569 and 120.57, Florida Statutes, for requesting

a.

As
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Unless otherwise agreed by the parties, the mediationand holding an administrative hearing.

must be concluczied vvitljiitjn.. sixty quays. of the execut.i.gp_.9f._§l}e .2.lgII€_€IT1€I1t. if mediation results in

settlement of the administrative dispute, the Department must enter a final order incorporating

the agreement of the parties. Persons whose substantial interests will be affected by such a

modified final decision of the Department have a right to petition for a hearing only in

accordance with the requirements for such petitions set forth above, and must therefore file their

petitions within 21 days of receipt of this notice. If mediation temainates without settlement of

the dispute, the Department shall notify all parties in writing that the administrative hearing

processes under Sections 120.569 and 120.57, Florida Statutes, remain available for disposition

of the dispute, and the notice will specify the deadlines that dlen \will apply for challenging the

2

agency action and electing remedies under those two statutes.

15. Respondent shall allow all authorized representatives of the Department access to

b

the facility at reasonable times for the purpose of detennining compliance with the terms of this

Consent Order and the rules and statutes of the Department.

A11 submittals and payments required by this Consent Order to be submitted to the

Department shall be sent to the Florida Department of Environmental Protection, Southeast

District Water Facilities Program, 400 North Congress Avenue, Suite 200, West Palm Beach

16.

Florida. 33401

This Consent Order is a settlement of the Department's civil and administrative

authority arising under Florida law to resolve the matters addressed herein. This Consent Order

17.

is not a settlement of any criminal liabilities, which may arise under Florida law, nor is -it a

settlement of any violation which may be prosecuted criminally or civilly under federal law and

which Respondent may defend

18. The Department hereby expressly reserves the right to initiate appropriate legal

action to prevent or prohibit any v iolations arising after the date of this Consent Order of

applicable statutes, or the rules promulgated thereunder that are not specifically addressed by the

terms of this Consent Order
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19. The terms and conditions set forth in this Consent Order may be enforced in a

==Q4§t~Q€--<§Qmp9t~=;1.t_.Juri§slis2.li99--pufs1wHLt0.§¢c¢i°Hs A30-6.9-and 403.121, Florida Statutes.

Failure to comply with the terms of this Consent Order shall constitute a violation of Section

403.859, Florida Statutes.

The Department, for and in consideration of the complete and timely performance

by Respondent of the obligations agreed to in this Consent Order, hereby waives its right to seek

20.

judicial imposition of damages or civil penalties for alleged violations.

21. Respondent is fully aware that a violation of the terms of this Consent Order may

subject Respondent to judicial imposition of damages, civil penalties up to $5,000.00 per day per

violation, and criminal penalties, except as limited by the provisions of this Consent Order.

22. Entry of this Consent Order does not relieve Respondent of the need to comply

with applicable federal, state or local laws, regulations or ordinances.

123. No modifications of the terms of this Consent Order shall be effective until

24.

reduced to writing and executed by both Respondent and the Department.

Respondent acknowledges and waives its right to an administrative hearing

pursuant to Sections 120.569 and 120.57, Florida Statutes, on the terms of this Consent Order.

Respondent acknowledges its right to appeal the terms of this Consent Order pursuant to Section

120.68, Florida Statutes, and waives that right upon signing this Consent Order.

This Consent Order is a final order of the Department pursuant to Section

l20.52(7), Florida Statutes, and it is final and effective on the date filed with the Clerk of the

25.

Department unless a Petition for Administrative Hearing is filed in accordance with Chapter T20

Florida Statutes. Upon the timely filing of a petition this Consent Order will not be effective

until further order of the Department



|
s

r

Miles Grant Water and Sewer Company
Consent Order OGC Number 05-2873
Page 10 of 10

FOR THE RESPONDENT:

z .

9
5

INC.
</

if
a

Patrick C. Flynn, RegNéi'
Miles Grant Water and
200 Weathersfield Avenue
Altamonte Springs, FL 37214-4027

al Director
ewer Company

Date

DQNE AND ORDERED ¢ms¢@_ day of Wm _, 200_(Q,in West Palm Beach, Florida.

.STATE OF FLORIDA DEPARTMENT
*OF 18NVrRONMENTAL PROTECTION

lm

District Director
Southeast District

FILED, on this date, pursuant to §120.52 Florida Statutes, with the designated Department
Clerk, receipt of which is hereby acknowledged

,A
,/../' J '-L9 ~0 Q,

Clerk Date

Keri rt R. NG

Copies furnished to
Larry Morgan, OGC/Tlh
Charles LeGros, FDEP/PSL
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OGC CASE NUMBER os-2747-as-ow

8sFone THE STATE OF FLORIDA
DEPARTMENT OF envmonmEnrAL PROTECT¥0N

STATE GF FLORIDA DEPAFITMENT
OF ENVIRONMENTAL paoTecTlon,

IN THE OFFICE OF THE
SOUTH olsTFucT

Complainant,
OGC FILE NO. 05~2747735.DW

vs.

Utilities Inc. of Eagle Ridge
Respondent.

)
)
)
)
)
)
)
)
)
)
1

CONSENT cross

This Consent Order is entered into between the State of Florida Department at

Environmental Protection ('Depertrnent") and Utilities Inc. of Eagle Ridge ("Responderrt') to

reach settlement Er certain matters at issue between the Department and Respondent,

The Department finds and the Respondent admits the following:

1. The Department is the administrative agency at the State al Florida having the power

and duty to protect Florida's air and water resources and to administer and enforce the

provieons of Chapter 408. Florida Statutes, and the rules promulgated thereunder, Title 62,

Florida Administrative Code. The Department has jurisdiction over the matters addressed in

this Gorasent Order.

2. Respondent is e person within the meaning of Section 408.03t{5), Florida Statutes.

e. Respondent is the owner and is responsible for the operation of the eagle Ridge WWTP,

0.318 M60 extended aeration wastewater treatment facility ("Facility") with chlorinated

effluent Te e slew~rate public access spray irrigation system. The Facility is looted at latitude

28°29' 34" N and longitude 81° so' 45° w. Aeries Way, Fort Myers, FL

The Department finds that the Respondent operates the Facility under Department

permit number FLAOt449B which expires on October to, 2008 QECENEW
V188 6 3 me ,

3.2.19 » 3¢';)u'll~l 9\*=3'W3
10
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5. The Department finds that the facility has an on~going problem with odor control ax the

lacillity resulting in complaints lorn the homeowners. Department personnel detected a strong

odor at the surge tank during the May 25, 200s inspection. F.A.C. Rule 62~600.410(8) states

that in the event that the treatment facilities or equipment no longer function as intended. are no

longer safe in terms al public health and safety. or odor, noise, aerosol drift, or lighting

adversely affect the neighboring developed areas at the levels prohibited by Rule

82-60G.4tl0(2)(a), F.A.C., corrective action (which may include additional maintenance or

moditicaticn of the treatment plant) shall be taken by the permitted. Other corrective action may

be required to ensure compliance with the mies al the Department.

Having reached a resolution at the matter the Department and the Respondent mutually

agree and it is

ORDERED:

7. Respondent shall comply with the following corrective actions within the stated time

periods:

Within thirty (30) days after the effective date al this Consent Order, Respondent shall

retain the services of a Fforida professional engineer for the purpose at

to) Studying. recommending. and implementing corrections to the odor control

system at the facility. Collection and treatment of gases may be necessary prior to the release

of the gases to the environment

(b) Submit to the Department a schedule of corrections to be made at the facility and

a time frame for completions at corrections

in the event at a sale or conveyance of the facility or of the property upon which the

facility Le located, it all of the requirements al this Consent Order have not been fully satisfied

Respondent shall, at feast 80 days prior to the safe or conveyance al the property or facility, (1)

notify the Department of such sale or conveyance, (2) provide the name and address at the

purchaser, or operator, or person(s) in control of the facility, and (3) provide a copy al this

'Q
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Consent Order with all attachments to the new owner. The sale or conveyance of the facility, or

the property upon which the facility is located shall not relieve the Respondent al the obligations

imposed in this Consent Order.

10. Within thirty (30) days at the effective date at this Consent Order, Respondent shalt

pay the Department $2500 in settlement al the matters addressed in this Consent Order. This

amount includes $500 for costs and expenses ' incurred by the Department during the

investigation of this matter and the preparation and tracking of this Consent Order. The civil

penalty is apportioned as follows: $2000 for the violation of Florida Administrative Code Rule

62-600.4t0(8). Payment shall be made by cashiers check or money order. The instrument

shalt be made payable to the "Department of Environmental Protection" P O Box 2549, Fort

Myers, Fl. 83902~2459 and shall include thereon the OGC number assigned to this Wnseht

Order and the notation "Ecosystem Management and Restoration Trust Fun&.

11. In lieu at making cash payment of $2000 in civil penalties as set forth in paragraph 10,

above, Respondent may elect to oil-set this amount by implementing a pollution prevention

project, which must be approved by the Department. A pollution prevention project must be

either a source reduction. waste minimization, or on»site recycling prefect. I t  ReswW ent

chooses to implement a pollution prevention protect, Respondent shall notify the Department al

i ts emt50n by cert i f ied mai l  within 15 days at the ef fective date of  this Consent Order

Notwithstanding, payment of the remaining $500 in costs must be paid within so days al the

attentive date al the Consent Order. It Respondent elects to implement a pollution prevention

project, then Respondent shall comply with all al the requirements and time frames in Exhibit l

12. Respondent agrees to pay the Department stipulated penalties in the amount al Sim

per day lot each and wow day Respondent fails to timely comply with any al the muirements

of Paragraphs 7 and 10 al this Consent Order, A separate stipulated penalty shall be assessed

tor each v iolation of  this Consent Order. W i th i n  so Mys a l  wr i t t en dem and m m  the

Department, Respondent shall make payment al the appropriate stipulated penalties to 'The

a
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Department al Environments! Protection' by cashiers check or money order and shall include

thereon the OGC number assigned to this Consent Order and the notation 'Ecosystem

Management and Hestcration Trust Fund." Payment shall be sent to the Department al

Environmental Protection, P.O. Box 2549, Fort Myers, FL 33902-2549. The Department may

make demands for payment at any time after violations occur. Nothing in this Paragraph shall

prevent the Department loom filing suit to specifically enforce any terms of this Consent Order

Any penalties assessed under this Paragraph shall be in addition to the settlement sum agreed

to in Paragraph 10 of this Consent Order. ii the Department is required to file a lawsuit to

recover stipulated penalties under this Paragraph, the Department will not be foreclosed from

seeking civil penalties lot violations at this Consent Crder in an amount greater than the

stipulated penalties due under this Paragraph

13. Lr any event, including administrative or ludiclal challenges by third parties unrelated to

the Respondent. occurs which causes delay or the reasonable likelihood of delay, in complying

with the requirements of this Consent Order, Respondent shall have the burden Of proving the

delay was or will be caused by circumstances beyond the reasonable control of the Respondent

and could not have been or cannot be overcome by Respondents due diligence. Economic

circumstances shell not be considered circumstances beyond the control al Respondent. nor

shalt the leisure at e contractor, subcontractor, materialrnan or other agent (collectively referred

to as 'contractor') to whom responsibility for performance is delegated to meet contractually

imposed deadlines be a cause beyond the control al Respondent. unless the cause of the

contractors late performance was also beyond the contractors control. Upon occurrence al an

event causing delay, or upon becoming aware al a potential for delay. Respondent shall notify

the Department orally within 24 hours or by the next working day and shall, within seven

calendar days of oral notitieation to the Department, notify the Department in writing at the

anticipated length and cause of the delay, the measures taken or to be taken to prevent or

minimize the delay and the timetable by which Respondent .intends to implement these



4

OGC CASE NUMBER: 05-2747-85~DW

measures. If  the parties can agree that the delay or anticipated delay has been or will be

caused by ci rcumstances beyond the reasonable control  al  Respondent .  the t ime let

performance hereunder shall be extended for a period equal to the agreed delay resulting from

such circumstances. Such agreement shall adopt all reasonable measures necessary to avoid

or minimize delay. Failure al Respondent lo comply with the notice requirements of  this

Paragraph in e timely manner shell constitute a waiver al Respondents right to request err

extension al time for compliance with the requirements al this Consent Order.

14. Persons who are not parties lo this Consent Order, but whose substantial interests ere

affected by this Consent Order. have a right, pursuant to Sections 120.569 and 120.57, Florida

Statutes, to petit ion for an administrative hearing on it. The Peti t ion must contain the

inlormatton set forth below and must be tiled (received) at the Department's Office of General

Counsel, 3900 Commonwealth Boulevard, MS# as, Tallahassee, Florida 323998000 within 21

days of receipt at this notice. A copy of the Petition must also be mailed at the time of tiling to

the District Office named above at the address indicated. Failure to file a petition within the 21

days constitutes a waiver al any right such person has to an administrative hearing pursuant to

Sections 120.588 and 120.s7, Florida Statutes.

The petition shall contain the following information'

(a) The name, address. and telephone number at each petitioner; the Department's

Consent Order identification number and the county in which the subject matter or activity is

loG°ttl8~d

lb)

Urge:

A statement of how and when each petitioner received notice of the Consent

A statement of how each petitioners substantial interests are aftectad by the(<=)

0onsent Ordef:

ld) A statement of the material facts disputed by petitioner, if any
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(e) A statement of facts which petitioner contends warrant reversal or modliicetion of

the Consent Order;

(1) A statement of which rules or statutes petitioner contends require reversal or

modification at the Consent Order;

(g) A statement at the relief sought by petitioner, stating precisely the action

petitioner wants the Department to take with respect to the Consent Order.

If a petition is tiled, the administrative hearing process is designed to formulate agency

action. Accordingly, the Departments final action may be cliiterent from the position taken byit

in this Notice. Persons whose substantial interests will be affected by any decision al the

Department with regard w the subject Consent Order have the right to petition to become a

party to the proceeding. The petition must conform xo the requirements specified above and be

tiled (feoeived) within 21 days of recdpt of this notice in the Ollie of General Counsel at the

above address of the Department. Failure to petition within the allowed time frame constitutes a

waiver at any right such person has to request a hearing under Sections 120.569 and t20.57,

Florida Statutes, and to participate as a party to this proceeding. Any subsequent intervention

will only be at the approval of the presiding officer upon motion filed pursuant to Rule 28~

106.205, Florida Administrative Code.

A person whose substantial interests are affected by the Consent Order may file a timely

petition lot an administrative hearing under Sections 120.569 and 120.57, Florida Statutes, or

may choose to pursue mediation as an alternative remedy under Section 120.573, Florida

Statutes. before the deadline far firing a petition. Choosing mediation wt! not adversely affect

4

the rtgm to a hearing it mediation does not result in a settlement. The procecmres for pursuing

mediation are set lott below

Mediation may only take place it the Department and all the parties to the proceeding

agree that mediation is appropriate. A person may pursue mediation by reaching a mediation

agreement with all parties to the proceeding (which include the Respondent, the Department
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and any person who has tiled a timely and sufficient petition for a hearing) and by showing how

the substantial interests at each mediating party are affected by the Consent Order. The

agreernenl-must be filed in (received by) the Office at General-Geunsel ofthe- Depenment at

3900 Commonwealth Boulevard, MS #35, Tallahassee, Florida eeeeeeooo. within to days

after the deadline as sat forth above lot the filing of a petition

The agreement to mediate must include the following

(a) We names. addresses, and telephone numbers of any persons who may attend the

mediation

(b) The name, address, and telephone number al the mediator selected by the parties

or a provision lot selecting a mediator within e specified time

(c) The agreed allocation al the costs and fees associated with the mediation

(d) The agreement al the parties on the confidentiality of discussions and documents

introduced during mediation

(e) The date, time, and place al the first mediation session, or a deadline for holding the

first session, it no mediator has yet been chosen

(l) The name of each party's representative who shall have authority to settle or

recommend settlement; and

(g) Either an explanation al how the substantial interests of each mediating party will be

affected by the action or proposed action addressed in this notice al intent or a statement clearly

identifying the petition for hearing that each party has already filed, and incorporating it by

reference

(tr) The signatures al all parties or their authorized representatives

As provided tn Section 120.573, Florida Statutes. the timely agreement al all parties to

mediate will toll the ttrne limitations enposed by Sections 120.eee and tenet, Florida Statutes

tar requesting and holding an administrative hearing. Unless othervnse agreed by the parties

the mediation must be concluded within sixty days al the execution at the agreement. ll
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mediation results in settlement of the administrative dispute, the Department must enter a final

order incorporating the agreement of the parties. Persons whose substantial interests will be

affected by such a modified final decision at the Department have a right to petition for a hearing

only in accordance with the requirements tor such petitions set tone above, and must therefore

file their petitions within 21 days d receipt of this notice. ll mediation laminates wimoua

settlement at the dispute, the Department shall notify all parties in writing that the edmnistretive

hearing processes under Sections 128.569 and 120.s7, Florida Statutes. remain available for

disposition al the dispute, and the notice will specify the deadlines that then will apply for

challenging the agency action and electing remedies under those two statutes

15. Respondent shall allow all authorized representatives of the Department access to the

property and facility at reasoNable times lot the purpose of determining compliance with the

rems M this Consent Order and the rules and statutes at the Department

Te. All submttteis and payments required by this Consent Order to be submitted to the

Department shall be sent to the Florida Department al Environmental Protection. 2295 Victoria

Ave. p.o. Box 2549, Fort Myers, FL 33902-2549

17. This Consent Order is a settlement at the Depattmont's civil and administrative authority

arising under Florida law to resolve the matters addressed herein. This Consent Order is not a

settlement al any crirrtlnal liabilities which may arise under Florida law, nor is it e settlement at

any viotetion which may be prosecuted Wminelty or ctvitly under federal law

18 The Department hereby expressly reserves the right to initiate appropriate legal action to

prevent or prohibit any violations al applicable statutes. or the rules promulgated thereunder that

are not specifically addressed by the terms at this Consent Order. including but not limited to

undisclosed reteeses, contamination or polluting conditions

Te. The terms and conditions set forth kt this Consent Order may he enforced in e court of

competent jurisdiction pursuentto Sections 120.69 and 403.121, Florida Statutes. Failure to
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comply with the terms ct this Consent Order shall constitute a violation at Section 488.161 (1 )(b),

Fluoride Statutes.

20. Respondent is fully aware that a violation at the terms at this Consent Order may subject

Respondent to judioiat imposition or damages, civil penalties up to s10,000.00 per day per

violation, and criminal penalties.

21. Entry al this Consent Order does not relieve Respondent at the need to comply with

applicable federal, state or local laws, regulations or ordinances.

22. No moditioations of the terms at this Consent Order shalt be effective until reduced to

writing and executed by both Respondent and the Department.

23. Respondent acknowledges and waives its right to an administrative hearing pursuant to

Sections 120.569 and 120.557, Florida Statutes, on the terms at this Consent Order.

Respondent acknowledges its right to appeal the terms of this Consent Order pursuant to

Section t2o.ea, Florida Statutes. and waives that right upon signing this Consent Order.

THIS SPACE LEFT BLANK INTENTIONALLY.
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24. This Consent Order is a Tina! order of the Department pursuant to Section 120.52(7),

Florida Statutes,and it is final and effective on the date filed with the Clerk of the Department

unless a Petition for AdministrativeHearing is filed in accordance with Chapter 120, Florida

Statutes. Upon the timely tiling at a petition this ConsentOrder will not be effective until further

order al the Department.

FOR THE RESPONDENT!

1 / 4
DA E R'<Jtald vv.H»zz-- f9é#?n/an c. F/~»J

Assisi rrt*6plewrtiona4¢1enelger--
e fL86/~>»J/\'4 o»¢sm&

dayol '$"7*w¢<¢*'»¢-'( ,200DONE AND ORDERED this fi 44

!n Lee County, Florida

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

Jon m. lgleha
Director of
District Management

/We

FlL!NG AND ACKNOWLEDGEMENT FILED, on this date, pursuant to §120.52 Florida
Statutes, with the designated Department Clerk, receipt of which is hereby
actmowledgod

.42- 3- o
Dale

e

10
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CERTIFIED HAIL gplc¥iIp'I` No. 7005 0390 0002 0084 3210

¢

BEFORE THB STATE OF FLORIDA
DEPARTMENT ox= ENVIRONMENTAL PROTECTION

RECEIVED

JUN 20 2005

central Dist- HEP

STATE OF FLORHJA DEPARTMENT
OF ENVIRONMENTAL PROTECTION 9

IN THE OFFICE OF THE
CENTRAL DISTRICT

Complainnral,
OGC FILE NO. 05-0505

vs.

ALAFAYA UTILITIES, INC.
FACILITY ID' FIA011074.

Respondent.

)
)
)
)
>
)
)
)
)
)
)
)

CONSEQLT 01101211

This Consent Order is entered into bclwccn the State of Florida Deparuuem of

Iinviromucnlal Protection ("Dr:partmcnt") and Alafaya Utilities, Inc. ("Rcspoudcnl") to reach

settlement of certain matters at issue between the Department and Respondent.

The Department finis and Me Respondent admits the following:

1. The Depanmcnt is the administrative agency of the Smtc of Florida having the

power aW duty to protect Florida's air and water resource and to administer and enforce Me

provisions of Chapter 403. Florida Statutes, and mc mies promulgated ihcrcundcr, Title 62.

Florida Administrative Code. The Department has jurisdiction over the matters addressed in this

Cnnscnt Order

2 Respondent is a person within the meaning of Section 403.031(5). Florentia Statutes

Respondent is the owner and is responsible for the operzxiixzm of' the Alafzxya

Utilities wwvtr1=. a 2.4 MGD Annual Average Daily Flow (AADF) extended aeration wastewater

treatmcm facility {"Facility") with chlorinated effluent to a 1.0 MGD AADF permitted capacity

rapid infiltration basin system, a 0.535 MG D  MD F permincd capacity s1ow-rate public access

reuse system and a 1.5 million gallon wet wcaxhcr storage tank. The Facility is located at 1067

onananehsotannmoocsuudmvn co 05-0508\»Ia1av| wide CURB sasnsmc

x
1
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McKinnon Avemuc. Ovivdo, Seminole County, Florida, 32765, Latitude 28° 38' 36"  Nor th,

Longitude 81° ll' 19" West.

4. The Dewanmcnt finds that the Respondent operates the Faciiiry under Department

permit No. FLAOIIO74, which expires on March 16, 2009. The Department finds that on

Deggmbgt 16, 2004, Respondent discharged (spilled) raw umreatW sewage from a break in Me

€0II¢€{i()n]{1';\}15l{1ig5i0]l system force main to Me Econlockhatchec River. Outstanding Florida

Waters »

as
8 011 December 27, 2004, the Department issued a Warning Letter, attached

Exhibit l, to the Respondent for au unauthorized discharge.

6. On January 27, 2005, a meeting between the Department and the Respondent was

held to discuss the issues addressed in the Warning Letter. During the meeting. mc Rcspomem

slated than an engineer had been retained to conduct an evaluation of  that section of  the

collectioWlransxnission system associated with the break. In n letter dated February 4, 2005 I the

Respondent agreed to enter a Cousin Order and requested that the penalties be reduced

On February 23, 2005, the Dcparlmem issued a settlement lcncr to the

Respbndant, which wviscd the penalties In a letter data March 8, 2005. the Respondent agree

tea the revised pcnakics

Having reached a resolution of xhc maucr the Department and the Rcspnndcnz

mutually agree and it is

ORHERED

9 Within 120 days after the effective date of this Consent Order. Respondent shall

submit an engineering report prepared by a Florida professional engineer, which includes

proprased corrective actions to eliminate future breaks in that section of the collection transmission

4
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system associated with the referenced force main break, xo the Dcpamuent for review and

an pp rival .

10. Within 90 days after the approval of the engineering report submitted in aocorclance

w i t h  P a rag raph  9 , above, Respondent shall  comp!etc the design and pcrnlitiing , i f r e q u i r e d , for all

of the modiEc;l tions needed l o i m p l em en t the comzclivc action recommended in the engineering

report  l

in the event than a permit is required xo implement the corrective actions: : he  eng ineer  sha l l

corftpietc an appl ication for a Department wastewater permit lo construct the modifications l isted

t he e n g i n e e r i n g  re p o r t ,  i f  s u c h as  perm i t  i s  requ i red  and  subun i t  the  app l i ca t i on IO time

D c p a n m c n t  w i t h  t h e  a p p r o p r i a t e  f e e ;  p r o v i d e  a l l requested infonnation in w r i t i n g  w i t h i n  t h i r t y

(30) days after receipt of such a request in Me event the Department requires additional

information in order to process the wastewater permit application; oversee the conslruczion of any

m od i f i ca t i ons IQ : he F a c i l i t y .  e f f l u e n t disposal  system. or  co l l ec t i on  sys tem ,  subm i t (O the

Dcpanmcnt an cnginccrls certi fication of completion stating that Up construction of modificzltions

w  t he  F ac i l i t y ,  cM uem  d i sposa l  sys t em . or  co l l ec t i on  sys tem have been const ruc ted i n accordance

with me provisions of Me wastewater pcnnit within 30 days of completion of construction.

Within 240 days of approval of the engineering report or. if necessary. issuaucz: of

a wastewater permit to construct modifications, Respondent shall  implement the corrective actions

recommcndcci  in the engineering report re ferenced i n  Paragraph 9 ,  above. t o  a t t a i n  c o m p l i a n c e

w i t h  i nc  pe rm i t t ed  requ i rem en t s

12 Within 30 days of completing the implementation of the corvectivc actions

r c c e m m c m l e d  i n  t h e  e n g i n e e r i n g  r e p o r t . Respondent shal l  submit a  N o t i c e  o f  C o m p l e t i o n  o f

Construction (if a permit was required) or a l c l tcr éert i fy iug that t h e  c o r r e c t i v e  a c t i o n s  w e r e

implemented as approved by the Deprmmcnn. Upon clearance of the system, if a permit was

4
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required or acknowlWgement of the ccnifying letter. this (fonscm Circler shall be terminated.

13. Fiery calendar quancr after the effective date of this Consent Order, Respondent

shall submit in writing (O the Department a report containing information concerning the status

Ami progress of pr°3<=°w being complenW under this Consent Order. information as to compliance

or noncfompliancc with loc applicable requirements of this Consent Order including construction

requiremfsms and effluent limitations. and any reasons for noncompliance. Such reports shall also

induce a projection of the work lo be performed pursuant to this Consent Order during the

following quarter. The reports shall be submitted 10 the Department within think (30) clays

following the end of the quarter

In the event of a sale or conveyance of the Facility or of the property upon which

the Facil i ty is located, if  all of  ape requirements of this Consent Order have not been fully

satisfied, Respondent shall, an least 30 days prior xo the sale or conveyance of me property or

Facility, (1) notify the Deparxmcm of such sale or conveyance. (2) provide the nnmc and address

of \he purchaser, or operator. or pcrson(s) in control of the Facility. and (3) prov ide n copy of

this Cormcnt Order with all attachments lo the new owner. The sale or conveyance of  the

Facility, Ur the property upon which the Facility is lncarcd shall not relieve the Respondent of the:

aabligations imposed in this Consent Order

15 Within 30 days of the effective date of this Consent Order, Rcspond4ent shall pay

the Department $3,500.00 in settlement of the matters addressed this Consent Order. This

amount includes $500.00 for costs and expenses incurred by the Department during the

investigation of Mis manor and the preparation and tracking of this Consent Order. The civil

penalties are apportioned as follows: $3,000.00 for the violation of Secticms 4U3.12l(3)(b)

403.088( l )  and 403. l61( l ) (b) ,  F lor ida Statutes (F.S.). and Rule 62~302.500(1), Florida

Adminislraxive Code. Payment shall be made by cashier's check or money order. The instrument

4 o ! ° l l

in

OGC File No. 05-0505



shall be made payable to the "Department of Environmental Protection" and shat ' cl d

ts 1

3122. (DEC: .114u119¢t assigned tom .Ellis..GQn§:=;n.;. QM¢r_.nnd,.1h¢- ngsmiim.- 9§y$lvm Mrlmr cmenl "Mds

ggstoratiorl Tessi. Fund"

16. Respondent agrees to pay the Department stipulated penalties 'm the amount of

$250.00 per day for each and every day Respondent fails to timely comply with any of thee

requirements of Paragraphs 9, 10, 11, 12, 13 and 15 of this Consent Order . A separate stipulate

penalty shall assessed for each violation of this Consent Order . Within 30 days of \ytii{¢n

demand from the Department, Respondent shall make payment of the appropriate stipulated

penalties IO "The Department of Environmental Protection" by cashier's check or money order

and shall include ihareon the OGC number assigned to this Consent Order and :he notation

"Ecosystem Management and Rcstgration Trust Fund". Payment shall be sent to the Department

of Environmental Protection. Central District Office, 3319 Maguire Boulevard, Suite 232.

Orlando. Florida 32803-3167. The Department may make demands for payment at any time after

violations occur. Nothing in this paragraph shall prevent the Depamncm from tiling suit to

specifically enforce any termsof this Consent Order. Any penalties assessed under this paragraph

shall be in addition to the settlement sum agreed to in Paragraph 15 at' this Consent Order. If the

Dcpanmcnr is required to tile a lawsuit xo recover stipulated penalties under this paragraph, the

Departmeztu will nm bi: foreclosed from seeking civil penalties for violations of this Consent

Order in an amount gleaner than the stipulated penalties due under this paragraph

Upon the effective date of this Consent Order, Respondent shall! pay the

Department stipulated penalties for any future unpcrmitxed discharges from that sccxion Rf Me

¢01lg;;[ign/[3-an5mig,5i0g; system as referenced Paragraph 9. above, IT State waters that do not

qualify as cxcusaéblc discharges. Respondent shall pay stipulated penalties as follows

be

in
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A.mo1m1..rwf day. r {2.§;¢hnrge Volume

$500 up to 5.0~00 ga1l<>ns

$1 .000 5,001 to 10,600 gallons

$2,500 10.001 to ?5,000 gallons

ss.000 25.001 10 100,000 gallons

$10,000 in excess of 100.000 gallons

Each payment shall be received within 30 days of written demand from the Department. Payment

shall be made by cashier's clack or money order. Tlvc instrument shall be made payable to the

"Department of Environmental Protection" and shall 839 u Rh xcqn :he OGC num ber nssifz.rl¢£l.19_

this Consent Ordetiaud. u\¢.nQna1i0n.."¥8¢°sys\¢m Managcnwggpand Rcstoranipn. '.1`ms¢.I3und". The

payment shall be sent to the Dcpqrtmcnt of linviromncnlal Protection. Central District Office,

3319 Maguire Boulevard, Suite 232, Orlando, Florizla 32803-3767. The Department may make

demands for payment Iii any time after violations occur. Nothing in this paragraph shall prevent

the Department from tiling soil to spueifically enforce any of the terms of this Consent Order.

Any penalties assessed under this paragraph shall be in addition to the settlement sum
agreed 10

Piamagraph 15 of this Cousem Order. If ow Department is required no tile a lawsuit xo
recover

stipulated penalties under this paragraph. abc Dcpartnwm will not be forcciosed from seeking civil

penalties for violations of this Consent Order in an amount greater than Me stipulated penalties

due under this paragraph.

For the purpnscs of this Consent Order, an excusable disclmrge is a discharge that resulted

from a temporary, exceptional incident Mat was beyond the reasonable control of Respondent.

Incidents beyond the reasonable control of Respondent would include

a. Exceptional acts of nature, including a 10-year M4\our storm event and iighming

strikes

6 0 f 1 1 OGC File No. 05-0505
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b. Third party actions that could not be reasonably prevented, including vandalism.

IS. If any event. including admim'slralivc or judicial challenges by third parties

unrelated 10 the Respondent, occurs which causes delay or the reasonable likelihood of delay, in

ccnlplying with the requirements of  Mis Consent Order. Respondent shall have the burden of

proving the delay was or will be caused by circumstances beyond the reasonable control of the

RcspoWent and could not have been or cannot be overcome by Rcspondcnrs due diligence.

Ecanoznic circumstances shall act. be considered nircunmslances beyond the control of Respondent,

nor shall the failure al' a contractor, subcontractor, matcrialman Qr other agent (collectively

referred to as "contractor") to whom responsibility for pcrfomxaznec is delegated lo me4':t

contractually imposed deadlines be a cause beyond the control of Respondent, unless the cause of

the contraclor's late performance was also beyond the compactor's control. Upon occurrence of

an event causing delay, or upon becoming aware of a potential for delay. Respondent shall notify

the Dcpanmcnt oral ly wi thin 24 hours or by the next working day and shall. within seven

calendar days of oral notification to the Department, notify the Department in writ ing of  the

amicipatW length and cause of the delay. the measures taken or to be taken to prevent or

:minimize the delay and the timetable by which Respondent intends to implemcm these measures.

If the parties C311 agree that the delay or antidpatcd delay has en or will be c used by

circumsianccs beyond the reasonable control of Respondent. the time t`or performance hcrcunricr

shall be extended for a period equal xo the agreed delay resuming from Such circumstances. Such

agwemcnt shall adopt all reasonable measures necessary to avoid or minimize delay. Failure of

Rcsprmdant ii) com;~Ay with the notice requirements of this Paragraph in timely manner shall

constitute a waiver of Rcspondenfs right xo request an extension of time for compliance with the

nzquiremfenxs of this Consent Order

7 o f l 1
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the proceeding. The pctixion must conform to the requirements specified above and be filed

19. Persons who are not parties to this Conscm Order, but whose substantial interests
are affects by Mis Consist Order, have a right, pursuant xo Sections 120.569 and l20,5'1,
Florida Statutes, to petition for an administrative hearing on it. The Petition must contain the
information set forth below and must be tiled (rcccivW) at the Dcpanmcnfs Office of General
Counsel. 3900 Commonwealth Boulevard, MS# 35, Tallahassee, Florida 32399-3000 within 21
days of receipt of this notice. A copy of the Petition must also be mailed at the time of filing to
the District Office named above at the address indicated. Failure to file a petition within the 21
days constittttes a waiver of any right such person has to an administrative hearing pursuant to
Sections 1210.569 and 120.57, Florida Statutes.

The petition shall contain the following infonutttion:
(a) Thur: name, address, and telephone number of each petitioner; the Department's Consent Order
identification number and the county in which the subject matter or activity is located; Tb) A
statement of how and when each petitioner reccivW notice al" the Consent Order; (e) A statement
of low each petitioner's substantial interests are affected by the Consent Order; (d) A statement of
the material facts disputed by petitioner, if any: (c) A statement of facts which petitioner contends
wa nt reversal or moditicntion of tltc Consent Order; (I) A statement of which mies or statutes
petitioner contends require reversal or modification of the Consent Order; (g) A statement of the
relief sought by petitioner, stating precisely the action petitioner wants the Department to mite
with respect to the Consent Order.

If n petition is till, the administrative hearing process is designed to formulate agency
action. Accordingly. the DcpanntenVs final action may be different from the position taken by it
in this Notice. Persons whose substantial interests will be affected by any decision of tltc
Department with regard to tote subject Consent Order have Me right to petition to become a party
IO
(received) within 21 days of receipt of this notice in Me Office of General Counsel at no above
address of the Department. Failure to petition within lite allows time frame constitutes tr wolver
of any right such person has to request a hearing undcr.Seetions 120.569 and l20.S'7. Florida
Statutes, and to pnnicipate as a party to this proceeding. Any subsequent intervention will only be
at the approval of the presiding officer upon motion tiled pursuant to Rule 28-106.205, Florida
AdmiNistrative Code.

A person whose substantial interests arc affected by the Consent Order may file a timely
an administrative hearing under Sections 120.569 and l20.5'7, Florida Statutes, or

may choose to pursue mediation as an altcntative remedy under Section 120.573, Florida Statutes,
before lite deadline for tiling a petition. Choosing mediation will not adversely affect tote riglrt to a
hearing if mediation docs not result in a settlement. Tate procedures for pursuing meditation are
set forth below.

Mediation may only take place if the Department and all the panics to etc proceeding
agree that mediation is appropriate. A person may pursue mediation by reaching a mediation
agreement with dl parties to the proceeding (which include the Respondent, the Department, and
any person who has tiled a timely and sufficient petition for a hearing) and by showing how the
substantial interests of eactt mediating party are affected by the Consent Order. Wwe agreement
must be filed in (received by) the Office of General Counsel of the Department at 3900
Gottnnonwcelth Boulevard. MS #35, Tallahassee, Florida 32399-3000. within to days alter the
deadline as set forth above for the filing of a petition

petition far

The agreenvznt to mediate must include the following

to) 'Phe names, addresses, and telephone numbers of any persons who may attend the

mediation

8 ol`1l OGC File No. 0541505



(b) The name, address, and telephone number of Me ntWitttor selected by the parties, or a
provision for selecting a mediator within a specitiW time;

(c) The agreed allocation of the costs and fees associated with the mediation;
(d) The agreement of the panics on the confidentiality of discussions and documents

introduced during mediation:
(o) The date, time. and place at' the first mediation session, or a deadline tor holding the

first session, if no mediator has yet been chosen;
( f ) The nanette of  each pony's representative who shall have authority to settle or

raontntettd settlement: and
(g) Eitltcr an explanation of how the substantial interests of each mediating party will be

affected by tote action or proposed action addressed in this notice of intent or a statement clearly
identifying the petition for hearing that each panty has already f i led. and incorporating it by
reference.

(It) The signatures of all parties or their authorized representatives.
As provided in Section 120.573, Florida Statutes. the timely agreement of all parties to

mediate will toil the time limitations imposed by sections 120.569 and 120.57, Florida Statutes.
for requesting and holding an administrative hearing. Unless otherwise agreed by the parties. the
mediation must be concluded within sixty days of tttc execution of the agreement. tr mediation
results in settlement al' tote adrttinisuativc dispute, the Department must enter a f inal order
incorporating the agreement of the parties. Persons whose substantial interests will be affected by
such tr ntodiGed final decision of the Department have a tight to petition for a ltcttring only in
accordance with the requirements for such petitions set forth above, and must therefore tile their
petitions within 21 days of receipt of this notice. If mediation terminates without settlement of tltc
dispute, the Department shall notify all parties in writing that the: administrative hearing processes
under Sections 120.569 and 120.57, Florida Statutes, remain available for disposition of the
dispute. and the notice will specify the deadlines that then will apply for challenging the agency
action and electing remedies under those two statutes.

20. Respondent shall allow all aumorizcd rcprescnzatives of Me Department access to

Up property and facility al reasonable times for the puqwsc of determining compliance with the

terms of this Cnnscnt Order and the rules and statutes of the Department,

AL All submittals and payments required by this Consent Order to be submitted to the

Depnrtnwnt shall be sent to mc Florida Department of linvironmcnlai Protection. Program

Manager. Wasmewaxcr CompliancclEnforccmcm Section. 3319 Maguire Brmlcvanl. Suite 232

Orlando. Florida 328038767

22 This Consent Oder is a seulcmcm of the DcpanmenVs civil and administrative

authority arising under Florida law to resolve the matters addressed herein. This Consent Order is

not a sctticanncnt of any criminal liabilities which may arise under Florixia law, nor is it a

90llll OGC File No. 0541505
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sextlemem of any violation which may be prosecuted criminally or civilly under federal law.

23, The Department hereby expressly reserves Me right 10 initiate appmpriatc legal

action lO prevent or prohibit any v iolatioxw of applicable sxatutcs, or Me rules promulgated

thereunder that are not specifically addressed by the terms of this Consent Order, including but

not limited Io undisclosed releases. comaminaxion or polluting conditions.

24, The terms and conditions sex forth in this Consent Order may be enforced in a

court at' competent jurisdiction pursuant to Sections 120.69 and 403. 121 , Florida Statutes. Failure

to comply with the terms of this Consent Order shall conslimutc a violation of Section

403.16l(l)(b), Florida Statutes.

25. Respondent is fully aware that a violation of the terms of this Consent Order may

subject Respondent to judicial imposition of damages, civil penalties up lo $10,000.00 per day per

violation, and criminal gxzualtics.

26. Entry al' this Consent Order docs not relieve Respondent of the need to c<1mp!y

with applicable federal. stale or local laws, regulations or ordinances .

27. No modifications of the terms of this Consent Order shall be effective until rWueed

to writing and executed by hoch Respondent and :he Dcparmwm.

28. Rcspondsm acknowledges and waives its right no an administrative hearing

pursuant xo Sections 120.569 and 120.s7, Florida Szamxcs, on Me rems at' this Consent Order.

Respondent acknowledgers its right to appeal We terms of this Consent Order pursuant to Section

120.158, Florida Statutes, and waives that right upon signing this Consent Order.

29. This Consent Order is a final order of the 'Deparunent pursuant to Section

120L52(7), Florida Statute, and it is final and éffcctivc on doc date filed with the Clerk of the

Dfepanmcnt unless a Pavilion for Adminisuacivc Hearing is lilcd in accordance with Chapter 120

lOotlll OGC File No. 05~0505
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DATE

Florida Statutes. Upon the timely tiling of a petition this Consent Order will not be effective until

further order of she Department.

FILING AND ACKNOWLEDGMENT
F!LED, on this date. pursuant
to§l20.52, Florida Statutes,
with the designated Department
Clerk, receipt of which is hereby
acknowledged

Copies furnished to: Kathy Carter, OGC

;)0NI8 AND ORDERED this

Clerk

I M Cb/z Q /
Date

FOR DEPARTMENT USE ONLY

9.944 al

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

l

Vivialx F. Garik¢:in /

11 of ll

tor. Central District

3 49
Patrick Flynn.
Rcgicmal Director
Alafaya Utilities, Inc.

FOR THE RESPONDENT:

day of _ 311/11.8e,_= ,
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ORDER no. PSC-03-0602-PAA-SU
DOCKET no. 020409-SU
PAGE 33

shall be effective for service rendered on or after the stamped
approval date of the revised tariff sheets pursuant to Rule 25-
40.475(1), F.A.C. The shall not: be implemented until we
approve the proposed notice, and the notice has been
received by the customers. The utility shall provide proof of the
date notice was given no less than 10 days after the date the
notice was given. .

rates
customer

If the utility files this reduction in conjunction with a
price index or pass-through rate adjustment, separate data shall be
filed for the price index and/or pass-through increase or decrease,
and for the reduction in the rates due to the amortized rate case
expense.

OTHER ISSUES

A . Show Cause

The utility entered into a contract with the Wildflower Golf
& Country Club (Club) on March 13, 1995, to provide reuse to the
Club at a rate of zero for 60 months from the date that reuse would
be available (September 30, 1995) . On November 7, 1997, the
utility and Club entered into a contract for reuse modifying the
March 13, 1995, contract. The November 7, 1997, contract included
an annual fee of $4,000 (to be paid in $1,000 increments
quarterly) , which was intended to cover the increase in cost for
testing and operating the reuse system, which was not anticipated
in the original contract. We discovered this charge while
reviewing the utility's rate filing for this case, and notified the
utility that this charge was not included in its tariffs.
Subsequently, the utility requested approval of the quarterly reuse
rate for the Club and provided a First Revised Tariff No. 16.0 and
Original Tariff No. 17.5 reflecting the quarterly reuse rate for
the Club of $1,000.

may only charge rates and charges
367 .091 (3) I
charges, and customer service policies
tariff approved by and on file with the
that the utility violated these statutes

Section 367.081(l) , Florida Statutes, provides that a utility
approved by us. Section

Florida Statutes, provides that "each utility's rates
must be contained in a
Commission It appears
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Schedule E-5 of the it:ility's rate case filing lists revenues
for reuse contract; charges of $4, 000 . We did not approve a reuse
rate for this utility and the utility does not have an approved
reuse rate tariff on fi le, This collection of reuse charges was
unauthorized, and thus was an apparent violation of Sections
367.081(1) and 367.09l(3) , Florida Statutes

Section 36'7.161(1) F l o r i d a S ta tu tes au t h o r i z e s the
assessment of a penalty of not more than $5, 000 per day for each
offense, if a util ity is found to have knowingly refused to comply
with, or to have willfully violated any Commission rule, order, or
provision of chapter 367, Florida Statutes

We find that a show cause proceeding shall not be initiated at
this time for several reasons First, the revenue was properly
recorded Second once the uti l i ty was informed, i t promptly
submitted a proposed tariff. Finally, we want to encourage reuse
However, the u t i l i t y is on notice that, pursuant to Sections
367.081(1) and 367.091(3), Florida Statutes, it may only charge
rates and charges that we have approved

Based on the foregoing, it is

ORDERED by the Florida Publ ic Service Commission that:
U t i l i t i e s Inc; of Sandalhaven's Petition for Rate Increase :Ls
granted in part and denied in part as described herein
further

ORDERED that Ut i l i t i es Inc. of Sandalhaven shal l submit:
revised tariff sheets consistent with the rates approved herein
and that Commission staff shall administratively approve the tariff
sheets It is further

ORDERED that the provisions of this Order, except for the
interim rate increase, the rate reduction after the expiration of
the four-year amortization period for rate case expense, and the
show cause decision are issued as proposed agency action
provisions which are proposed agency action shall become final and
effective upon the issuance of a Consummating Order unless an
appropriate petition, in the form provided by Rule 28-106.201
Florida Administrative Code, is received by the Director, Division
of the Commission Clerk and Administrative Services, 2540 Shu nard
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BEFORE THE PUBLIC SERVICE COMMISSION

In re: Analysis of Utilities, Inc.'s plan to bring DOCKET NO. 040316-WS
all of its Florida subsidiaries into compliance ORDER NO. PSC-04-1275-AS-WS
with Rule 25-30.115, Florida Administrative ISSUED: December 23, 2004
Code.

The following Commissioners participated in the disposition of this matter:

BRAULIO L. BAEZ, Chairman
J. TERRY DEASON

RUDOLPH "RUDY" BRADLEY
CHARLES M. DAVIDSON

ORDER APPROVING SETTLEMENT AGREEMENT FILED
BY UTILITIES INC.

BY THE COMMISSION :

Background

Utilities, Inc. (UI) is the parent corporation of the following 16 utilities that provide water
and wastewater services in the State of Florida and are subject to this Commission's jurisdiction:
Alafaya Utilities, Inc., Bayside Utility Services, Inc., Cypress Lakes Utilities, Inc., Labrador
Utilities, Inc., Lake Utility Services, Inc., Mid-County Services, Inc., Miles Grant Water and
Sewer Company, Sandy Creek Utility Services, Inc., Sanlando Utilities Corporation, Tierra
Verde Utilities, Inc., Utilities, Inc. of Eagle Ridge, Utilities, Inc. of Florida, Utilities, Inc. of
Longwood, Utilities, Inc. of Pennbrooke, Utilities, Inc. of Sandalhaven, and Wedgerield Utilities,
Inc. Water Service Corporation (WSC) is also a wholly-owned subsidiary of UI. WSC provides
the necessary administrative and financial services to all of UI's subsidiaries. Our decision
herein is not applicable to Sandy Creek Utility Services, Inc. and Bayside Utility Services, Iris.,
since Bay County rescinded jurisdiction on September 9, 2004,

Pursuant to Order No. PSC-04-0358-FOF-WS, issued April 5, 2004, 'm Docket No.
020407-WS,In re: Application for Rate Increase in Polk County by Cvpress Lakes Utilities, Inc.,
we opened this docket to analyze UI's plan to bring all Florida subsidiaries into compliance with
Rude 25-30.115, Florida Administrative Code. In particular, we address the specific areas of
concern that were identified in Docket No. 020407-WS. On November 8, 2004, after discussions
with our stiff, UI filed a proposed settlement agreement to bring all Florida subsidiaries into
compliance. For the reasons discussed below, we approve the settlement agreement in its
entirety. We have jurisdiction pursuant to Sections 367.081 and 367.121, Florida Statutes.
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Settlement Agreement

The proposed settlement agreement is appended hereto as Attachment A and is
incorporated herein by reference. In the settlement agreement, UI agreed to the following:

1) Annual Report and Minimum Filing Requirements (MFRs) shall begin with
balance per books. Beginning with all years ending alter December 31, 2004, each
UI subsidiary's annual report balances shall agree with the general ledger balances.
All MFR pages that require a balance per books column shall either be the actual
balance per the general ledger or an average test year balance, with supporting
calculations provided that show that the components of the calculation came from the
general ledger.

2) Adjustments to Rate Base should be timely made. Begirding with the year ended
December 31, 2003, and continuing through December 31, 2004, UI shall review all
Commission transfer and rate case orders to determine if proper adjustments have
been made to correctly state rate base balances. UI shall complete the adjustments to
the books of Labrador Utilities, Inc., Bayside Utility Services, Inc., Mid-County
Services, Inc., and Utilities, Inc. of Eagle Ridge when the Commission orders in their
respective pending rate cases become final. UI shall complete the adjustments to the
remaining Utilities' books on or before December 31, 2004. If UI has questions
regarding adjustments for a specific Utility, it shall notify our staff prior to December
31, 2004. UI shall maintain sufficient workpapers so that our staff can easily review
adjustments made and whether appropriate adjustments to reserve accounts have been
made, since the date of transfer or the end of the test year in a rate case or other
proceeding where rate base was established.

3) Improvements to accounts cross reference and allocation methodology.
Beginning with the year ended December 31, 2004, and annually thereafter, UI shall
maintain a schedule reconciling each general ledger account and sub-account to the
Uniform System of Accounts (USOA) primary accounts. For any system that is
utilizing a December 31, 2003 test year, UI shall complete this analysis before filing
its MFRs. For all future rate cases, UI shall prepare a detailed schedule for
reconciliation of the general ledger account and sub-account to the USOA primary
accounts.

4) Correction of pumping equipment account number. UI shall continue to review
account 310 and 311 to correct any mismatches between accounts 310 and 311. UI
shall maintain supporting documentation to allow our staff to confirm that the
adjustments have been made for any future Commission staff audits, and any
adjustment will be reflected in future rate cases.

5) Retirements to be made consistently. UI shall complete, by the end of 2004, a
review of all systems to ensure that all appropriate retirement entries have been made .
Beginning with the year ended December 31, 2003, UI shall ensure that its operation
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and accounting personnel consistently utilize UI's existing retirement policy.
Beginning September 30, 2004, UI's regulatory accounting and operations personnel
shall prepare a quarterly analysis of all plant additions to ensure that all required
retirements have been made. Adjustments to the books of the UI subsidiaries shall be
completed either before December 31, 2004, or prior to the tiling of a rate case by the
relevant subsidiary. UI has implemented a fully automated work order system to
facilitate its work order process. UI has already added the following fields to its work
order form and input screen to track retirements when items are moved from the CP
ledger to the general ledger: (1) New, (2) Upgrade, (3) Repair, and (4) Replace.
These additional data entry fields will allow UI to sort all projects and better evaluate
which projects require retirements. In addition, UI shall require operations
employees to provide accounting staff with the original date the asset was placed in
service or the original cost, if available.

6) Corrections to Contributions-In-Aid of Construction Amortization (CIAC) Rate.
The utility shall comply with Rule 25-30.140(9)(a), Florida Administrative Code,
which states the following:

Beginning with the year ending December 31, 2003, all
Class A and B utilities shall maintain separate sub-accounts
for: (1) each type of CIAC charge collected including, but
not l imited to, plant capacity, meter installation, main
extension or system capacity; (2) contributed plant; (3)
contributed l ines, and (4) other contributed plant not
mentioned previously. Establishing balances for each new
sub-account may requi re an al locat ion based upon
historical balances. Each CIAC sub-account shall  be
amortized in the same manner that the related contributed
plant is depreciated. Separate sub-accounts for
accumulated amortization of CIAC shall be maintained to
correspond to each sub-account for CIAC

7) Lack of support for WSC Allocations. Pursuant to Order No. PSC-03-1440-FOF
WS. issued December 22, 2003, in Docket No. 020071-WS, we required Utilities
Inc. to use equivalent residential connections (ERCs) as its primary allocation factor
for affiliate costs in future cases in Florida as of January 1, 2004, and to use the end
of the applicable year as the measurement date. UI is reviewing the appropriateness
of an ERC allocation methodology in other jurisdictions in which it operates. Until
the appropriateness of this type of allocation can be determined, UI shall prepare a
second WSC allocation book specifically for its Florida subsidiaries using the ERC as
its primary allocation factor as delineated in Rule 25-30.055, Florida Administrative
Code, beginning January l, 2004. UI shall also maintain workpapers for each utility
to show how die ERCs are determined on an annual basis



ORDER NO. PSC-04-1275-AS-WS
DOCKET no. 040316-WS
PAGE 4

8) Allocation to non-owned systems. UI has agreed to implement its allocation
methodology to systems that it does not own but operates, and has included these
systems in the 2003 allocation book.

9) Documentation of "other water uses." UI has implemented and is using the
following standard operating protocol to track other water usage. UI believes that this
protocol satisfies our concerns.

For each water system in Florida, the operator or field supervisor for each
system will submit a report form each month entitled water loss record to
the Florida regional office. This document shall identify the estimated
volume of unmetered water used in the system on a given day and the
reason why it was lost. For example, water lost due to a water main break
would be calculated from the duration of the event, the size of the pipe,
and the estimated flow rate.

Other types of unmetered water use include, but are not limited to :

-water main flushing activities,
-hydrant flow testing,
-filling and chlorinating new water main extensions, storage tanks
or treatment units,
-filling new force main and reuse main extensions,
-water used internally in the treatment or disinfection process

Each month, the total sum of water noted on the water loss record is
entered into the utility's spreadsheet that tracks and compares water
pumped and water purchased, against water sold for each system. In this
way, UI has the means to review the data on a routine basis. The monthly
form is attached to and filed with the tile copy of each utility's Monthly
Operating Report and retained for future use

10) Maintenance of adjusting an entry log book. For all years beginning with January
1, 2003, UI shall maintain an adjusting entry log book and supporting documentation
(purpose of the entry, person malting the entry, worksheets showing any calculations
and any supporting documents, reconciliations, invoices, etc.) for each adjustment to
the journal

11) Detailed supporting cash book and general ledger. UI shall maintain supporting
documentation (purpose of the entry, person making the entry, worksheets showing
any calculations and any supporting documents, reconciliations, invoices, etc.), or a
reference where the supporting documentation can be found
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We have reviewed the settlement agreement filed by UI and we believe that it is a reasonable
resolution to bring the utility into compliance with Rule 25-30.115, Florida Administrative Code.
Further, we believe that it is in the best interest to approve the settlement agreement because UI
has addressed all of our concerns that were identified in Docket No. 020407-WS. Based on the
foregoing, we find that the settlement agreement is hereby approved in its entirety.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the settlement agreement
filed by Utilities Inc. on November 8, 2004, attached hereto as Attachment A, is approved in its
entirety. It is further

ORDERED that Attachment A is incorporated herein by reference. It is further

ORDERED that this docket shall be closed.

By ORDER of the Florida Public Service Commission this 23rd day of December, 2004.

/s/ Blanca S. BayO
BLANCA s. BAYO, Director
Division of the Commission Clerk
and Administrative Services

This is a facsimile copy. Go to the Commission's Web site,
http://www.floridapsc.com or fax a request to 1-850-413-
7118, for a copy of the order with signature.

(SEAL)

SOME (OR ALL) ATTACHMENT PAGES ARE NOT ON ELECTRONIC DOCUMENT.

KEF
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section l20.569(1), Florida
Statutes, to notify parties of any administrative hearing or judicial review of Commission orders
that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and
time limits that apply. This notice should not be construed to mean all requests for an
administrative hearing or judicial review will be granted or result in the relief sought.

Any party adversely affected by the Colnmission's final action in this matter may request:
1) reconsideration of the decision by filing a motion for reconsideration with the Director,
Division of the Commission Clerk and Administrative Services, 2540 Shu nard Oak Boulevard,
Tallahassee, Florida 32399-0850, within fifteen (15) days of the issuance of this order in the
form prescribed by Rule 25-22.060, Florida Administrative Code, or 2) judicial review by the
Florida Supreme Court in the case of an electric, gas or telephone utility or the First District
Court of Appeal in the case of a water and/or wanewater utility by filing a notice of appeal with
the Director, Division of the Commission Clerk and Administrative Services and filing a copy of
the notice of appeal and the filing fee with the appropriate court. This filing must be completed
within thirty (30) days after the issuance of this order, pursuant to Rule 9.110, Florida Rules of
Appellate Procedure. The notice of appeal must be in the form specified in Rule 9.900(a),
Florida Rules of Appellate Procedure.
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Attachment A
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Ross, Sumosmom & BENTLEY, LLP
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November 5, 2004

Ms. Blanca B890
Commission Clerk and Administrative Sem'ces Director
FloridaPublic Service Connunlsslon
2540 Shu nard oak Boulevard
Tallahassee, FL32399

Re: Docket No. 040316-WS; Analysis of Utilities, lnc.'s plan to bring Florida subsidiaries
into cnnxpliance with Rule 25-20.115, Florida Administrative Code
our File No.: 30057.81 -

Dear Ms.Bays:

Utilities, Inc. proposes the following in Settlement of the issues in this docket:

1. Annual Rermrr and Minimum Fillnv Reuuiremmts fMFRsl M hesriri with
;8,3§ng§n§;_!ggg& Beginning with all years ending after December al, 2004, each of the
Utilitid annual report balances shall agree with the general ledger bdarwes. All MPR pages
that require a balance per book's column shall either be the actual balance per the general
ledger or an average test year balance, with supporting calculations provided that show that
the components of the calculation came from the general ledger.

2. Adinsrmenrs ro Rare Base w be rimelv made. Beginning with the year ended
December 31, 2003, and continuing through December 31, 2004, UI shall have reviewed
all Commission transfer and rate case orders to determine if proper azijusunenrs have been
made to correctly state rate base balances. U1 shall complete Me adjustments to the backs
of Labrador Udliries, Inc., Bayside Udllry Services, Mc., Mid~counry Services, Inc. and
Urilides. Inc. of Eagle Ridge when the CommissiOn orders in thdr respective pendivs rate
cases have become Sinai. U! will complete the adjustments to the remaining Utilities' books
on or before December31, 2004. If UI has questions regarding adjusunenm for a specific
Utility. it shall notify Commission Staff prior co Decmnber 31, 2004. UI shall maintain
suPEdenr workpepexs so that commission Staff can easily renew adjustments made and
whether appropriate adjustments ro reserve accounts have been made since the date of
transfer or the end of the nest year in a rare case, or other proceeding where rare base was
established.



ORDER no.. psc-04-1275-AS-w8
DOCKET NO. 040316-WS
PAGES

Attachment A

Ms. Blanca Bayo
November 5, 2004
Page 2

3. lmnrqvemqnts ro accqunr cross reference and alloqatian mecbcdoloxv-
Beginning with the year ended December 31, 2004, and annually thereafter, UI shall
maintain a schedule reconciling each general ledger account and sulraeeatmr co the USOA
primary accounts. For any system chat is utilizing a December31, 2003-m¢ year, Ul shall
complete this analysis before Being irs MFRs. For dl future rare cases, UI will prepare a
delziled sdledule for reconcllladon of the general ledger account and sub-account to the
USOA primary accounts.

4. Qnxrttqiion of puxpplpgequipment accountntqnber;UI will cofndnue to review
accounts 310 and 311 to correct any mismatches between accounts 310 and a11. UI shall
maintain supporting documentation tO allow Commission Staff no conflxm that the
adjustments have been made for any future Commission SIAH audits, and any adjustment
wit! be reflected in future rate cases. .

\

s. la¢=IiMI\&I\Y§ to be made consistently. UI shall complete, by the end of2004,
a review of all systems to ensure that all appropriate retirement entries have been made.
Beginning with the year ended DeceMber 31, 200a, UI shall ensure that its operation and
accounting personnel consistently utilize UI's existing netiretnent policy. Beglrurit1g-
september to, 2004, UI's r lamw accounting and operations personnel shall make
quarterly au of all plant adMdom to ensue that all required mdremenw have been
made. Adjustrhents to the books of the Uwida will be oornpleted either before December
31, 2004, or prior m the WM of a rate mm by the relevant Utility. UI implemented a
fully automated work order system to fadllrate its work mm mus; UI has already added
the following Heads w lm work order form and input shew ro sank retirements when items
are moved from the CP ledger to We general ledger:1. New, 2. Upgrade, 3. Repair, and 4.

iota These additional Mm my f ields will f low UI to son all projects aM better
evaluate whiz pmjus  require nNremenw. In addi t ion,  UI  wi l l  ruNe opuadom
employees to provide accowdng m8M!h the onglnal date the asset was placed in service
or the original cost, if available.

6. Cqrpeggions m CIM; am°r1i1.atl<2n rare. UI has completed these adjustments.

. 7. lack of support for Water Service Com. Allomlionq. Pursuant to Order No.
PSC~03-1440-FOP~WS, Issued December 222, 2003, in Docket. NU- 0200710ws, the
commission ordered :bat "Utilities, Inc. shall use ERCs as its primary allocation factor for
affiliate costs in future man in Florida as of January 1, 2004, and shall use the end of the
applicable nest year as the measurement dare." UI is reviewing the appropriateness of an
BRC allocation methodology in other jurisdictions in which Ir operates. anal the
appropriateness of this type of allocation can be determined, UI will prepare a second Water
Services Corp. allocation book spedlieally for its Florida subsidiaries using the ERC as its
primary allocation factor as delineated in Rule 25-30.055, Florida Adnmiuistrative Code,

Ruse, Sumlsmrnm a Benzlcy, LLP
nM 5. Nun. role leWd,, Salle ion. Ailumunle springs. I-1nrld1 51701-0177
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beginning Januaxyl, 2004. UI shall also maintain workpapers for each Utillry no show how
:he ERCs are determined on an annual basis.

8 . Allocation to non-owned swims. UP agrees no implement ks methodology

co srytems :her it doesn'c own but operates. and has included these systems in :he 2ooa

allocation book.

9. Dncumemndnn Rf "cher water uses." UP has implemented and is using the
fgllqwing mndardpperadng protocol Ru back other water usage. UI believes that this
protocol conforms to the Staffs proposal.

For each water system in Florida, the operator or Edd supervisor for cad:
system will submit a report form each month entitled WATER LOSS RECORD
to the Florida regional ofllce. This document shall identify the estimated
volume of unmetered water used 'm the system on.a given day and the reason
wbyit was lost. For example, water lost due mo a water main break would be
calculated from the duration of the event. the size of :he pipe, and the
estimated flow rate .

Other types bf unmetered water use include, but axe not Huntedmo-

- water main Dushklg activities;
hydrant How testing;

- filling and chlorinating new water main extensions, storage links, or
treatment units;

- filling new force main and reuse main extensions;
- water used inrexnally in the treatment or disinfection process.

Each month, the total sum of water noted on the WATER LOSS RECORD is
entered into our spreadsheet that tracks and compares water pumped and
water purchased, against wares sold for each system. In this way, UI has the
means to review the data on a routine basis. The monthly form is attached
co and tiled with the File copy of each uuuqrs Monthly Operating Report and
retained for future use.

ID. Maintenance of adiustinv an e rv log book. For all years beginning with

January 1, 2003, UP shall ma'ullain an adjusting entry log book and supporting
documentation (purpose of :he entry. person making the entry, worksheets showing any
cadcularions and any supporting dneumenlzs, recnndliations, invoices. etc.), with each
adjustment to the journal.

f
Rnnc, Sundstrom & Bcrl1ll:y, LLP

amis, Nnnh Luke 81vu,. #ume \lie,Amunum¢ Sprlngl. Flume ;N7014u17
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11. Detail suouortiml cash book and general ledger. UI shall maintain supporting
documentation (purpose of the entry, person making the entry, worksheets showing any
calculations and any suppoftixmgdocuments, reconciliations, invoices, etc.), nr a reference
where the supporting documentationcan be found.

Please do not hesitate to contact me, if you have any questions.

y yours

VALERIE L. LORD
For the Firm

VLI/tlc

cc: Ms. Tzida Merdgant,Division of Economic Regulation(by facsimile)
Mr. Steven M. Lubertozzi

url um\uow1wnulnu nosuuwnru wuuuvcz umnc on lvwvnv ¢savv4-4--u |¢u=~¢;.u.»,a
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Based on the approved rate base components in this rate case, the utility's test year CIAC ratio is
55.89%

As mentioned earlier in this Order, the utility's pro forma investments total $1,854,647
which includes a pro forma plant retirement of 549,637 in this current case, and the approved pro
forma investments totaling $2,865,414 in the utility's last rate proceeding. Further, in 2007, the
utility has plans for three additional reuse pro forma projects which include the construction of a
1.5 million gallon ground storage tank, the looping of the reuse distribution system in the Live
Oak subdivision, and the installation of four augmentation wells for the reuse system. The total
cost of these prob eats is approximately $2 million.

In determining where the utility's plant capacity charge should be revised, we took the
total cost of die wastewater treatment plant, including pumping equipment, and Alafaya's reuse
investment, and divided the sum by the estimated 8,816 equivalent residential connections at
buildout. Using this methodology, we calculate a plant capacity charge of $1,762. This
represents an increase of $1,122 ($1,762 less 5640). Further, as discussed earlier, we are
allowing the utility to recover the cost to install reuse meters for its 1,200 existing reuse
customers. Thus, we have found that a meter installation charge of $150 is reasonable for iiiture
reuse connections. Utilizing the above charges, the CIAC ratio at the buildout date of 2012 is
68.03%. Therefore, consistent with the guidelines of the above-mentioned rule, we approve a
plant capacity charge of $l,762, and a meter installation charge of $150 for this utility.

If there is no timely protest to this PAA Order by a substantially affected person, the
utility shall file the appropriate revised tariff sheets within ten days of die issuance of the
Consummating Order for the approved tariff changes. Our staff shall administratively approve
the revised tariff sheets upon staff's verification that the tariff is consistent with our decision. If
the revised tariff sheets are filed and approved, the tariff sheets shall become effective on or otter
the stamped approval date. Within ten days of the issuance of the Consummating Order for the
Commission approved tariff changes, the utility shall also provide notice of die Commission's
decision to all persons in the service area who are affected by the approved plant capacity
charges and the authorization to collect donated property. The notice shall be approved by our
std prior to distribution. The utility shall provide proof that the appropriate customers or
developers have received noticed widmin ten days of the date of the notice.

VIII, OTHER ISSUES

A. Show Cause for Apparent Violation of an Order

Pursuant to Order No. PSC-04-0363-PAA-SU (PA.A Order),24 this Commission required
Alafaya to adjust its books to reflect the adjustments to all the applicable primary accounts
required by that Order, and provide proof of such adjustments within 90 days of the issuance

Issued April 5, 2004, in Docket No. 020408-SU, In re: Application for rate increase in Seminole Countv by
Alafava Utilities. Inc
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date of a final order. That PA.A Order was finalized by a Consummating Order, Order No. PSC-
04-0435-CO-SU, issued April 28, 2004. Therefore, the appropriate adjustments to all the
applicable primary accounts should have been accomplished and proof of such adjustments
should have been provided by no later than July 27, 2004.

A review of Docket No. 020408-SU, the docket in which the PAA Order was issued,
shows that the utility never provided any proof that such adjustments had been made. Moreover,
pursuant to Audit Finding No. 1, in the Audit Report f i led in this docket, under the
STATEMENT OF FACT section, the auditors stated:

The utility adjusted its general ledger in December 2005 to record the utility plant
in service adjustments required as of December 31, 2002, for its last rate case
proceeding in Docket No. 020408-SU.

Because these adjustments were made at such a late date, we believe that this has led to
problems with reconciling the minimum filing requirements to the adjustments which should
have been made pursuant to the PAA Order in Docket No. 020408-SU. Based on this audit
iindin, it appears that the required adjustments to plant in service and accumulated depreciation
were not made until December 2005. Therefore, it appears that the appropriate adjustments were
not made until almost 17 months otter the due date of July 27, 2004. Also, it appears Mat
several schedules filed in its minimum filing requirements (MFRs) were not "consistent with and
reconcilable with the utility's annual report to the Commission," as required by Rule 25-
30.110(2), F.A.C.

Utilities are charged with the knowledge of the Commission's rules and statutes.
Additionally, "[i]t is a common maxim, familiar to all minds that 'ignorance of the law' will not
excuse any person, either civilly or criminally." Barlow v. United States, 32 U.S. 404, 41 l
(1833). Section 367.161(1), F.S., authorizes the Commission to assess a penalty of not more
than $5,000 for each offense if a utility is found to have knowingly refused to comply with, or to
have willfully violated, any provision of Chapter 367, Florida Statutes, or any lawful order of the
Commission. By failing to comply with the above-noted requirements of Me PAA Order in a
timely manner and Rule 25-30.ll0(2), F.A.C., the utility's acts were "willful" in the sense
intended by Section 367.161, F.S. In Commission Order No. 24306, issued April l, 1991, in
Docket No. 890216-TL titled In Re: Investigation Into The Proper Application of Rule 25-
14.003, F.A.C.. Relating To Tax Savings Refund for 1988 and 1989 For GTE Florida. Inc., the
Commission, having found that the company had not intended to violate the rule, nevertheless
found it appropriate to order it to show cause why it should not be fined, stating that "willful"
implies an intent to do an act, and this is distinct from an intent to violate a statute or rule. ld. at
6.

We find that the circumstances in aNs case are such that show cause proceedings shall be
initiated. We are especially concerned with Alafaya's apparent failure to adjust its books to
reflect the adjustments to all the applicable primary accounts required by the PAA Order. We
note that in the Order Approving Settlement Agreement Filed by Utilities_ Inc. (Settlement

I l l HH II HIIII \IlllI\I lllllll
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Order),25 issued December 23, 2004, in Docket No. 040316-WS, the utility specifically agreed
that: "Beginning with the year ended December 31, 2003, and continuing through December 31,
2004, UI shall review all Commission transfer and rate case orders to determine if proper
adjustments have been made to correctly state rate base balances." Both the Settlement Order
and the PA.A Order, issued just eight months apart, should have made the utility acutely aware of
the probletns that it was having in maintaining its books and records. Also, see Docket No.
060262-WS, In re: Application for increase in water and wastewater rates in Pasco County by
Labrador Utilities, Inc., where we discovered another Utilities, Iris. utility, Labrador Utilities,
Inc., has also apparently failed to adjust its books and records. The continued pattern of
disregard for our rules, statutes, and orders warrants more than just a warning. Accordingly,
Alafaya shall be made to show cause in writing, within 21 days, why it should not be fined
$2,500 for its apparent failure to adjust its books to reflect the adjustments to all the applicable
primary accounts required by the PAA Order and provide proof of such adjustments within 90
days of the Consummating Order.

Also, the MPR schedules tiled with this rate case were not "consistent with and
reconcilable with the utility's annual report," as required by Rule 25-30.110(2), F.A.C.
However, this apparent violation may be attributable to the utility's failure to timely adjust its
books to reflect the adjustments reflected iii the PAA Order. Accordingly, Alafaya shall be made
to show cause in writing, within 21 days, why it should not be fined $500 for its apparent failure
to file MFR schedules consistent with its annual report.

Based on the above, Alafaya shall be made to show cause in writing, within 21 days, why
it should not be fined a total of $3,000 for its two apparent violations noted above. The
following conditions shall apply:

The utility's response to the show cause order shall contain specific
allegations of fact and law;

2. Should Alafaya file a timely written response that raises material
questions of fact and makes a request for a hearing pursuant to Sections
120.569 and 120.57(l), F.S., a further proceeding will be scheduled
before a final determination of this matter is made,

3. A failure to file a timely written response to the show cause order shall
constitute an admission of the facts herein alleged and a waiver of the
right to a hearing on this issue;

4 In the event that Alafaya fails to file a timely response to the show
cause order. die fine shall be deemed assessed with no further action
required by the Commission

kg; OrderNo.PSC-04-1275-AS-WS, in Docket No. 040316-WS,111 re: Analysis of Utilities. Inc.'s plan to bring
all of its Florida subsidiaries into compliance with Rule 25-30.115. Florida Administrative Code

1.
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5. If the utility responds timely but does not request a hearing, a
recommendation shall be presented to the Commission regarding the
disposition of the show cause order, and

6. If the utility responds to the show cause order by remitting the fine, this
show cause matter shall be considered resolved.

Further, the utility shall be put on notice that failure to comply with Commission orders,
rules, or statutes will again subject the utility to show cause proceedings and fines of up to
$5,000 per day per violation for each day the violation continues as set forth in Section 367.161,
F.S.

B. Show Cause for Assessing Unauthorized Charges

Section 367.091 (3), F.S., states that "[e]ach utility's rates, changes, aid customer service
policies must be contained in a tariff approved by and on file with the commission." As
discussed earlier in this Order, it does not appear that this Commission has approved any
miscellaneous service charges for Alafaya. However, according to its past annual reports and
MFRs in its last rate case and this current case, the utility began in 1995 assessing the standard
charges that this Commission has routinely allowed since at least 1990. Most of the utility's
sister companies that are currently in for rate cases appear to have authorization to assess the
standard miscellaneous service charges. This appears to be an oversight on UI's part in not
obtaining this Commission's approval to collect these charges when it acquired Alafaya in 1995.

Utilities are charged with the lmowledge of the Commission's rules and statutes.
Additionally, "[i]t is a common maxim, familiar to all minds that 'ignorance of the law' will not
excuse any person, either civilly or criminally." Barlow v. United States, 32 U.S. 404, 411
(1833). Section 367.l6l(l), F.S., authorizes the Commission to assess a penalty of not more
than $5,000 for each offense if a utility is found to have knowingly refused to comply with, or to
have willfully violated, any provision of Chapter 367, F.S., or any lawful order of the
Commission. By failing to comply with Section 367.091(3), F.S., and charging miscellaneous
service charges without an approved tariff, the utility's acts were "willful" in the sense intended
by Section 367.161, Florida Statutes. In Commission Order No. 24306, issued April 1, 1991, in
Docket No. 890216-TL titled In Re: Investigation Into The Proper Application of Rule 25-
14.003, F.A.C.~ Relating To Tax Savings Refund for 1988 and 1989 For GTE Florida. Inc., the
Commission, having found that the company had not intended to violate the rule, nevertheless
found it appropriate to order it to show cause why it should not be fined, stating that "willful
implies an intent to do an act, and this is distinct ham an intent to violate a statute or rule. Ld. at

For the reason set forth earlier, the utility shall not be required to refund any of the
unauthorized charges, and shall be allowed to charges miscellaneous service charges as set forth
in this Order. However, given the number of years the utility has assessed unauthorized charges
we find that Alafaya shall be required to show cause why it should not be fined $1,200 for
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apparently assessing miscellaneous service charges without an approved tariff. This equates to
approximately $100 per year. The conditions set forth in the show cause proceeding
immediately preceding this show cause proceeding shall also apply in this show cause
proceeding. Also, as stated in the immediately preceding show cause, the utility shall be put on
notice that failure to comply with orders, rules, or statutes will again subject the utility to
additional show cause proceedings and fines of up to $5,000 per day per violation for each day
the violation continues as set forth in Section 367. 161, F.S.

C. Proof of Adjustments

To ensure that the utility adjusts its books in accordance with our decisions, Alafaya shall
provide proof within 90 days of the final order issued in this docket that the adjustments for all
the applicable NARUC USOA primary accounts have been made.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the application for increased
wastewater rates of Alafaya Utilities, Inc. is approved as set forth in the body of this Order. It is
filrther

ORDERED that each of the findings made 'm the body of this Order is hereby approved
in every respect. It is further

ORDERED that the schedules and attachments to this Order are incorporated by
reference herein. It is further

ORDERED that Alafaya Utilities, Inc. shall file revised wastewater tariff sheets and a
proposed customer notice to reflect the approved wastewater rates shown on Schedule No. 4. It
is further

ORDERED that the tariffs shall be approved upon our staffs verification that the tariffs
are consistent with our decision herein. It is further

ORDERED that the approved rates shall be effective for service rendered on or oiler the
stamped approval date of the revised tariff sheets pursuant to Rule 25-30.475(1), F.A.C, It is
funnier

ORDERED that the approved wastewater rates shall not be implemented until our staff
has approved the proposed customer notice. It is further

ORDERED that Alafaya Utilities, Inc. shall provide proof of the date notice was given no
less than ten days after the date of the notice. It is further
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of rate case expense and the gross-up for regulatory assessment fees which is $11,627 for water
and $10,587 for wastewater. The decreased revenues M11 result in the rate reduction as shown
approved on Schedule Nos. 4-A and 4-B, attached hereto and incorporated herein by reference.

The utility shall file revised tariff sheets and a proposed customer notice to reflect the
Commission-approved rates. The utility shall file a proposed customer notice setting forth the
lower rates and the reason for the reduction no later than one month prior to the actual date of the
required rate reduction. The approved rates shall be effective for service rendered on or after the
stamped approval date of the revised tariff sheets pursuant to Rule 25-40.475(l), F.A.C. The
rates shall not be implemented until our staff has approved the proposed customer notice. The
utility shall provide proof of the date notice was given no less than 10 days after the date of the
notice.

If the utility files these reductions in conjunction with a price index or pass-through rate
adjustment, separate data shall be filed for the price index and/or pass-through increase or
decrease, and for the reduction in the rates due to the amortized rate case expense.

Show Cause Proceeding

By Order No. PSC-03-0647-PAA-WS, issued on May 28, 2003, in Docket No. 020407-
WS, In r_e: Application for rate increase in Polk County by Cvpress Lakes Utilities. Inc., (Show
Cause Order), we found that the utility's failure to keep its books and records was an apparent
violation and ordered the utility to show cause why .it should not be fined $3000. The utility
responded to the show cause order and committed to changes that would improve its books and
records. In Order No. PSC-04-0358-FOF-WS, issued on April 5, 2004, in Docket No. 020407-
WS, (Final Order), we ordered that the $3000 not be imposed based on the commitments made
by the utility to adjust its books and records. In that same order, we opened a separate docket to
address the issue of noncompliance with regard to all Florida subsidiaries of Utilities, Inc. By
Order No. PSC-04-1275-AS-WS, issued on December 23, 2004, in Docket No. 040316~WS, Lm
re: Analysis of Utilities, Inc.'s plan to bring all of its Florida subsidiaries into compliance with
Rule 25-30.115, Florida Administrative Code (Settlement Order), we approved the settlement
whereby Cypress Lakes would adjust its books to reflect the adjustments to all the applicable
primary accounts required by that Order. Based on the settlement order, the appropriate
adjustments to all the applicable primary accounts should have been accomplished no later than
December 31, 2004. .

In the Show Cause Order, issued May 28, 2003, the utility was ordered to make several
accounting adjustments by December 31, 2004. According to the utility's general ledger, the
ordered entries were not made until February 15, 2006. We believe that, because these
adjustments were made at such a late date, this has led to problems with reconciling the
minimum filing requirements to the adjustments which should have been made pursuant to the
Settlement Order. Based on the audit, we believe that the required adjustments to plant in
service and accumulated depreciation were made in February 2006, effective for the calendar
year ending December 31, 2005. Therefore, it appears that the appropriate adjustments were not
made until almost 14 months alter the due date of December 31, 2004
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Additionally, the utility has added several new developments since its last rate case. The
utility's records, however, did not reflect any new additions to UPIS or CIAC for wastewater
mains or lift stations. The auditors requested that the utility provide information about any
additions since the last case. The requested information was included in the audit work papers.
Our staffs review of the documentation provided by the utility during the audit indicated that
one addition was completed in late 2004, and two other additions were completed in 2005 .

In its response to the audit, the utility agreed with the auditors, and indicated that it
recognized certain assets were contributed by a developer and in service that were not recorded
in either CIAC or the utility's general ledger.. The utility indicated it would properly record these
assets in UPIS and CIAC accordingly. While it appears the failure to make these accounting
entries have little or no impact on revenue requirement or rates, the utility again failed to
properly update its books and records in a timely manner.

Utilities are charged with the knowledge of the Commission's rules and statutes.
Additionally, "[i]t is a common maxim, familiar to adj minds that 'ignorance of the law' will not
excuse any person, either civilly or criminally." Barlow v. United States, 32 U.S. 404, 411
(1833). Section 367.l6l(l), F.S., authorizes this Commission to assess a penalty of not more
than $5,000 for each offense if a utility is found to have knowingly refused to comply with, or to
have willfully violated, any provision of Chapter 367, Florida Statutes, or any lawful order of the
Commission. By failing to comply with the above-noted requirements of the Final and
Settlement Orders in a timely manner, the utility's acts were "willful" in the sense intended by
Section 367.161, F.S. In Commission Order No. 24306, issued April 1, 1991, in Docket No.
890216-TL titled In Re: Investigation Into The Proper Application of Rule 25-14.003~ F.A.C.,
Relating To Tax Savings Refund for 1988 and 1989 For GTE Florida, Inc., the Commission,
having found that the company had not intended to violate the rule, nevertheless found it
appropriate to order it to show cause why it should not be fined, stating that "willful" implies an
intent to do an act, and this is distinct from an intent to violate a statute or rule. M. at 6.

We find that the circumstances in this case are such that show cause proceedings shall be
initiated. We are especially concerned with Cypress Lakes' apparent failure to adjust its books
to reflect the adjustments to all the applicable primary accounts required by the Final Order and
the subsequent Settlement Order. In the Settlement Order, issued December 23, 2004, in Docket
No. 040316-WS, the utility specifically agreed that: "Beginning with the year ended December
31, 2003, and continuing through December 31, 2004, UI shall review all Commission transfer
and rate case orders to determine if proper adjustments have been made to correctly state rate
base balances." Both the Settlement Order and the Final Order, issued approximately eight
months apart, should have made the utility acutely aware of the problems that it was having in
maintaining its books and records. Also, see Docket No. 060262-WS, In re: Application for
increase in water and wastewater rates in Pasco Countv by Labrador Utilities, Inc., where
another Utilities, Inc. utility has failed to adjust its books and records. This continued pattern of
disregard for our rules, statutes, and orders warrants more than just a warning. Accordingly
Cypress Lakes shall show cause in writing, within 21 days, why it should not be fined $3,000 for
its apparent failure to adjust its books to retiect the adjustments to all the applicable primary
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accounts required by the Final Order and provide proof of such adjustments withiN 90 days of the
Consummating Order.

Based on the above, Cypress Lakes shall show cause in writing, within 21 days, why it
should not be fined a total of $3,000 for its apparent violations noted above. The following
conditions shall apply:

1. The utility's response to the show cause order should contain specific
allegations of fact and law,

-Should Cypress Lakes file a timely written response that raises material
questions of fact and makes a request for a hearing pursuant to Sections
120.569 and l20.57(1), F.S., a further proceeding will be scheduled before a
final determination of this matter is made,

A failure to file a timely written response to the show cause order should
constitute an admission of the facts herein alleged and a waiver of the right to a
hearing on this issue;

In the event that Cypress Lakes fails to file a timely response to the show cause
order, the fine should be deemed assessed Mth no further action required by
the Commission,

If the utility responds timely but does not request a hearing, a recommendation
should be presented to die Commission regarding the disposition of the show
cause order, and

If the utility responds to the show cause order by remitting the fine, this show
cause matter shall be considered resolved.

Further, the utility is on notice that failure to comply with our orders, mies, or statutes
will again subject the utility to show cause proceedings and fines of up to $5,000 per day per
violation for each day the violation continues as set forth in Section 367. l61, F.S.

Proof of Compliance with NARUC USOA

To ensure that the utility adjusts its books in accordance with our decision, Cypress
Lakes shall provide proof, within 90 days of the Cons ating Order, that the adjustments for
all the applicable National Association of Regulatory Utility Commissioners' (NARUC)
Uniform System of Accounts (USOA) primary accounts have been made.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that Cypress Lakes Utilities,
Inc.'s application for increased water and wastewater rates is granted to the extent set forth in the
body of this Order. It is further

2.

3.

4.

5.

6.

I l l II I1llII1II1_ Illlll
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the proposed customer notice. The utility shall provide proof of the date notice was given no less
than 10 days after the date of the notice.

If the utility files this reduction in conjunction with a price index or pass-through rate
adjustment, separate data shall be filed for the price index and/or pass-through increase or
decrease, and for the reduction in the rates due to the amortized rate case expense.

OTHER ISSUES

Avnronriate Meter Installation Fees for Water and Reuse Customers

The utility currently has an authorized water meter installation fee of $60 and $110 for a
5/8"x3/4" and 1" meters, respectively. In its response to a staff data request, Sanlando stated that
the new Gallimore subdivision is currently under construction and that no meters have been
installed. The utility asserted that the cost to install 5/8"x3/4" meter would be $150, which
includes labor and materials and that the cost to install meters greater than 5/8"x3/4" should be at
actual cost. We have approved a meter installation fee of $250 by Order No. PSC-03-0740-
pAA-ws," issued June 23, 2003, and a $200 fee by Order No, PSC-04-1256-PAA-WU,27 issued
December 20, 2004, for 5/8"x3/4" meters. In addition, a $190 fee was approved by Order No.
psc-02-1831-TRF-ws," issued December 20, 2002. Therefore, we find Ir appropriate to
authorize Sanlando to collect water and reuse meter installation fees of S150 for 5/8"x3/4" meter
and actual cost for meters greater than 5/8"x3/4".

The utility shall tile a proposed customer notice to reflect the charges approved herein.
The approved charges shall be effective for service rendered on or after the stamped approval
date of the tariff; pursuant to Rule 25-30.475(l), Florida Administrative Code, provided the
notice has been approved by Commission staff Within 10 days of the date the order is Lanai, the
utility shall provide notice of the tariff changes to all customers. The utility shall provide proof
the customers have received notice within 10 days after the date that the notice was sent.

Initiating Show Cause Proceedings

Rule 25-30.116(1)(d)5., Florida Administrative Code, states:

When the construction activities for an ongoing project are expected to be
suspended for a period exceeding six (6) months, the utility shall notify the
Commission of the suspension and the reason(s) for the suspension, and shall
submit a proposed accounting treatment for the suspended project.

26 Docket No. 021067-WS, In re: Application for staff assisted rate case `m Polk Countv by River Ranch Water
Management. L.L.C.
27 Docket No. 041040-WU,In re: Application for certificate to operate water utility in Baker and Union Counties by
B & C Water Resources. L.L.C,
zs Docket No. 020388-WS, In re: Request for approval to `mcrease meter installation fees to conform to current cost
in Lake County by Sun Communities Finance. LLC d/b/a/ Water Oak Utility
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As discussed previously, we are approving a pro forma water plant increase of $1,178,493 for the
utility's electric control upgrade project. According to the support documentation provided for
this project, the first invoice of $40,165 was dated June 22, 2004, and the second invoice of
$4,877 was dated April 26, 2005. Based on these invoice dates, it appears the utility had
suspended this project for approximately 10 months. However, the utility did not notify the
Commission of this project's suspension, nor did it submit a proposed accounting treatment, as
required by Rule 25-30.1 l6(1)(d)5., Florida Administrative Code.

In response to staffs Hist inquiry, the Vice President of Operations in Florida (VPOF)
stated that the 10-month suspension reflected the completion of the work at the Des Pima: water
treatment plant (WTP) and the start-up of the work at the Wekiva WTP. The VPOF asserted
that, due to the size and complexity of the Weldva WTP design as well as the impact of
Hurricane Katrina on the costs of materials, the portion of the project associated with Weldva
WTP was reexamined in an effort to verify the cost effectiveness of die design. Based on this
initial response, it appeared that the work on the Des Pinar WTP was completed in June 2004.
However, upon a further data request from the corporate office personnel of the utility's parent,
UI stated dirt the work on the Des Pinar WTP was not completed until January 2006. UI also
asserted that the invoices for this work totaled $169,688 and that this amount remained in
construction work in progress and accrued as AFUDC.

As stated above, the work on the Des Pinar plant was completed almost one year before
the Weldva plant. Because the work on each plant was independent of one another, the utility is
encouraged not to combine projects like this one, but rather to separate them as one project for
each independent purpose. By separating them into distinct projects, it should avoid the
likelihood of any excessive AFUDC accrual. As discussed previously, we approved the
appropriate amount of AFUDC for this project in accordance with Rule 25-30.116, Florida
Administrative Code. Thus, Sanlando will not realize a return on any unwarranted AFUDC
resulting from the suspension of the electric control upgrade project

Section 367.161, Florida Statutes, authorizes this Commission to assess a penalty of not
more than $5,000 for each offense, if a utility is found to have knowingly refused to comply
with, or have willfully violated any Commission rule, order, or prow'sion of Chapter 367, Florida
Statutes. In failing to notify this Commission of this project's suspension and to submit a
proposed accounting treatment, the utility's act was "willful" in the sense intended by Section
367.161, Florida Statutes. In Order No. 24306, issued April 1, 1991, in Docket No..890216-TL
In Re: Investigation Into The Proper Application of Rule 25-14.003, F.A.C.. Relating To Tax
Savings Refund For 1988 and 1989 For GTE Florida, Inc., having found that the company had
not intended to violate the mle, we nevertheless found it appropriate to order it to show cause
why it should not be fined, stating that "[i]n our view, 'willful' implies an intent to do an act, and
this is distinct from an intent to violate a statute or rule." Additionally, "[i]t is a common maxim
familiar to all minds that 'ignorance of the law' will not excuse any person, either civilly or
criminally."Barlow v. United States, 32 U.S. 404, 411 (1833)

We realize that there are going to be numerous plant projects to keep track of fer such a
large water system like Sanlando's. However, Sanlando's parent, UI, is a very large and
sophisticated company providing water and wastewater service to customers in several states
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and, as such, should be more cognizant of our mies than the smaller water and wastewater
companies. UI's continued pattern of disregard for the Commission's rules, statutes, and orders
warrants more than just a warning.

Based on the above, we End it appropriate that Sanlando shall show cause in writing,
wiMp 21 days, why it should not be fined a total of $500 for its apparent violation noted above.
The show cause order incorporates the following conditions :

1. The utility's response to the show cause order shall contain specific allegations
of fact and law;

2. Should Sanlando file a timely written response that raises material questions of
fact and makes a request for a hearing pursuant to Sections 120.569 and
120.57(l), Florida Statutes, a fuitirer proceeding will be scheduled before a
final determinationof this matter is made;

3. A failure to file a timely written response to the show cause order shall
constitute an admission of the facts herein alleged and a waiver of the right to a
heading on this issue;

4. In the event that Sanlando fails to file a timely response to the show cause
order, the fume shall be deemed assessed with no further action required by the
Commission;

5. If the utility responds timely but does not request a hearing, a recommendation
shall be presented to the Commission regarding the disposition of the show
cause order, and

6. If the utility responds to the show cause order by remitting the Hue, this show
cause matter shall be considered resolved.

Further, the utility is put on notice that failure to comply with Commission orders, mies,
or statutes will again subject the utility to show cause proceedings and fines of up to $5,000 per
day per violation for each day the violation continues as set forth in Section 367.161, Florida
Statutes.

Proof of Compliance with NARUC USOA

To ensure that the utility adjusts its books in accordance with our decisions herein,
Sanlando shall provide proof within 90 days of the final order issued in this docket that the
adjustments for all the applicable NARUC USOA primary accounts have been made.
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On May 4, 2000 an app l i c a t i on f o r o r i g i n a l water and
was tewate r  ce r t i f i c a t es  was f i l e d  o n  b e h a l f  o f  L a b r a d o r . The
appl icat ion contained numerous def ic iencies. The  u t i l i t y  was  s t i l l
i n  t h e  p r oc e s s  o f  c omp l e t i n g  t h e  f i l i n g  r equ i r emen t s  wh en , on
September 9, 2000, Mr. V ial  d ied in  a boat ing acc ident . Mr .  V iau
a  Canad i an  c i t i z en ,  d i ed  i n t es t a t e . The appl i cat ion process was
postponed pending a determination by Mr. Vial ' s heirs regarding the
d i s p o s i t i o n  o f h i s assets On October 11. zoom, Mr. V iau 's
daugh t e r ,  Ms .  Sy l v i e  V i a l ,  was  se l e c t ed  as  t he  l i qu i da t o r  o f  t h e
E s t a t e  o f  H e n r i  P a u l  V i a l (Estate) and on February 16, 2001, a
judgment to this effect was issued by the Canadian Superior Court

Supplemental  in format ion complet ing appl i cat ion def i c ienc ies
was f i led on Apr i l  2, 2001, and that  date was determined to be the
o f f i c i a l f i l i n g  d a t a  o f  t h e  a p p l i c a t i o n Pursuant t o  S e c t i on
367.031, F l o r i da  s t a t u t e s . we  a r e  r equ i r ed  t o  g r an t  o r  den y  an
app l i ca t i on  for  a  cer t i f i ca te  o f  au thor i zat i on  wi th in  90 days after
t h e  o f f i c i a l  f i l i n g  da t e  o f  t h e  c om p l e t ed  app l i c a t i on  wh i c h , i n
t h i s case, was  Ju l y 2, 2001 Th i s requirement was met  by  our
dec i s i on  a t  t h e  June  25 , 2001 Agenda Conference On March 15
2001, t h e  Co-op  f i l e d  a  f o rma l  c omp l a i n t  i n  t h e  i n s t an t  docke t
against Labrador which it  subsequently withdrew on May 10, 2001

we have jurisdiction over these matters pursuant to Sections
367.045 and 367.161, Florida Statutes

DECLINING To InI'1;1A'r8 s1-row CAUSE PROCEEDINGS AND
REQUIRING FILING OF Annum. REPORTS AND REGULATORY ASSESSMENT FEES

Apparent Vio1atiQn Qt section 367.031¢ Florida Statutes

T h e  u t i l i t y  i s in apparent violat ion of Section 367.031
Florida Statutes, which states that each utility subject t o  ou r
jur i sd i c t ion  must obtain a  c e r t i f i c a t e  o f  au t h o r i z a t i on  t o provide
water or wastewater service The uti l i ty has been providing water
and wastewater services t o the pu b l i c for  compensat ion since
approx imate ly  1997 wi thout  cer t i f i cates  of  au thor i zat ion

S u c h  a c t i on  i s  * w i l l f u l *  i n  t h e  s en s e  i n t en ded  by  S e c t i on
367.161, F l o r i da  s t a t u t e s sect ion 367.161, F l o r i da  S t a t u t e s
authorizes us to assess a penal ty of  not  more than $5,000 for each
o f f e n s e ,  i f  a  u t i l i t y  i s  f ou n d to have knowingly refused to comply
wi th ,  or  t o  have  wi l l f u l l y  v i o l a ted  any  prov i s i on  o f  Chapter  367
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Florida Statutes. In Order No. 24306, issued April 1, 1991, in
Docket No. 890216-TL, titled In Re; Irwestiqation Into The proper
Application of Rule 25-14. 033, F.A.C. 1 Relating To Tax savings
Refymd For 1998 and 1989 For GTE Florida, Inc._having found that
the company had not intended to violate the rule, we nevertheless
found i t appropriate to order it: to show cause why it should not". be
fined, stating that " [i]n our view, 'willful' implies an intent to
do an act, and this is distinct from an intent to violate a statute
or rule. ;Q,_ at 6.

The fai lure of the u t i l i t y to obtain certi f icates of
authorization appears to have been due to a misinterpretation,
rather than lack of knowledge, of our statutes and rules. Although
the utility had been in existence since 1987, Mr. Vial believed the
utility was subject only to the Florida Mobile Home Act, Chapter
723, Florida Statues, ah long as the utility facilities were owned
in conjunction with the mobile home community facilities.. At some
time prior to December 1997, the utility began charging a specific
rate for water and wastewater service. on June 10, 1999, the
community facilities were sold to the co-op. However, the Co~op
had until January 1, 2000, in which to exercise the option to
purchase the util ity facil ities. When the option expired without
being exercised, the utility immediately began procedures for
fil ing for certificates of authorization.

Although regulated utilities are charged with knowledge of
Chapter 367, Florida Statutes, we find that the apparent violation
of Section 367.031, Florida statutes, does not rise in these
circumstances to the level of warranting the initiation of show
cause proceedings. Albeit for the wrong reasons, the utility filed
the instant: application for water and wastewater certificates on
its own and at the time it believed it was required to do so by the
statutes. Had the utility not filed, we would still be unaware of
its existence The delay in the completion of the application
after the initial fi l ing was due to circumstances beyond the
control of the utility. For these reasons, we decline to order the
utility to show cause, in writing within 21 days, why it should not
be fined for failing to obtain certificates of authorization from
the Commission in apparent violation of Section 367.031, Florida
Statutes
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Apparent Violation of Rule 25-30.110¢ F l or i da  Admin i s t ra t i ve Code
and Requirement that utility Fi le 2000 Annual  Report

Ru le 2s-30.110 (3), F l o r i da Admin ist rat ive Code, requ i res
u t i l i t i e s  s u b j e c t  t o  ou r  j u r i s d i c t i on  a s  o f  De c em be r  3 1  o f  e a c h
y e a r  t o f i l e  a n  a n n u a l repor t o r  b e f o r e  Ma r c h 31 of the
fo l l ow i ng  year . Annua l  r epor t s  a re  due  f rom regu l a t ed  u t i l i t i e s
regard less  of  whether  the  u t i l i t y  has  ac tua l l y  app l i ed  for  or  been
i s s u e d  a  c e r t i f i c a t e . Requests  for  extens ion  of  t ime must  be in
wr i t i ng  and must  be  f i l ed  be fore  March  31 . One extension of  30
days i s  automat ical ly  granted. A further extension may be granted
upon a showing of good cause. Incomplete or  incorrect  reports  are
cons idered del inquent , w i t h  a  3 0  d a y  g r a c e  p e r i o d  i n  w h i c h  t o
supply the miss ing in format ion. .

on

As d i scussed  prev i ous l y , u t i l i t i e s are charged wi th the
knowledge of  our  ru les  and s tatu tes . Moreover, pursuant  to Ru le
25-30.110(6) (c) , F l or i da  Admin i s t ra t i ve  Code , a n y  u t i l i t y  t h a t
f a i l s t o f i l e  a  t i m e l y , complete annual repor t i s  s u b j e c t  t o
penal t ies,  absent  demonstrat ion of  good cause for  noncompl iance.
The  pena l t y  se t  ou t  i n  Ru l e 25-30.110(7) , Flor ida Administrat ive
Code,  for  C lass  C u t i l i t i es ,  i s  $3  per  day,  based on  the number  of
calendar days elapsed from March 31, or from an approved extended
f i l i n g  d a t e ,  u n t i l  t h e  d a t e  o f  f i l i n g . Assuming a  f i l i ng  date  of
October 1, 2001, for  the ut i l i ty 's  2000 annual  report ,  we calcu late
t:hat  the total  penal ty would be $552 calcu lated as fol lows: $3.00
p e r  d a y  x  1 8 4 days = $552. The penal ty , i f  a s s e s s ed , would
c on t i n u e  t o  a c c r u e  u n t i l  s u c h  t i m e  a s  L a b r a d o r  f i l e s  i t s  2 0 0 0
annua l  repor t . We note that pursuant to Rule 25-30.110 (6) (c) ,
F l or i da  Admin i s t ra t i ve  Code, we may, i n  o u r  d i s c r e t i o n , impose
greater or  lesser penal t ies for  such noncompl iance .

We be l i eve that Labrador has shown good cause f o r i t s
noncompl iance with the requirement to f i le i ts 2000 annual  report
As discussed previously, al though the ut i l i ty had been in existence
s ince 1987, the owner bel ieved the ut i l i ty  was subject  on ly  to the
Flor ida Mobi le  Home Act ,  Chapter  723, F lor ida Statues, as  long as
t h e  u t i l i t y  f a c i l i t i e s were owned in  conjunct ion wi th  the mobi le
home conummity faci l i t ies. Once the opt ion to purchase the ut i l i ty
fac i l i t i es  expi red wi thout  be ing exerc i sed,  the ut i l i ty  immediate ly
began  procedures  for  f i l i ng  for  cer t i f i ca tes  of  au thor i zat i on . Had
the ut i l i ty not  done so, we would st i l l  be unaware of  the change in
i t s  j u r i s d i c t i o n a l  s t a t u s The  de l ay  i n  t h e  c omp l e t i on  o f  t h e
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a p p l i c a t i o n  a f t e r  t h e i n i t i a l f i l i n g  was  du e  t o  c i r c u ms t an c e s
beyond  t h e  c on t r o l  o f  t h e  u t i l i t y . F i n a l l y ,  t h e  u t i l i t y  h a s  b e en
v e r y  c oope r a t i v e  w i t h  ou r s ta f f i n i t s e f f o r t s t o come i n t o
compliance with Commission rules .

For the foregoing reasons, we find that the apparent violation
of Rule 25-30.110(3) , Florida statutes,  does not  r i se in these
circumstances to the level of warranting the initiation of a show
cause proceeding. Moreover, we f ind that the  u t i l i ty  has
demonstrated good cause for its apparent noncompliance. Therefore,
we decline to order Labrador to show cause, in writing within 21
days,  why i t  should not  be f ined for  i ts  fa i l ure to f i l e  i ts 2000
annual report. Further, the penalties set forth in Rule 25-
30.110('1) , Florida Admin is t rat ive Code, shal l  not  be assessed.

Nevertheless, we note that annual r epor t s are used t o
determine the earnings level of the uti l i ty; to determine whether
a u t i l i t y i s i n subs tan t i a l compliance w i t h the Nat i ona l
Associat ion of Regulatory Ut i l i ty Commissioners Uni form systems of
Accounts (NARUC USOA) , as wel l  as appl icable ru les and orders of
the Commission; to determine whether f i n an c i a l statements and
r e l a t e d schedules f a i r l y  p r e s e n t the f i n a n c i a l cond i t i on and
resu l t s  o f  operat i ons  for  the  per i od  presen ted;  and to  de termine
whether other in format ion presented as to the business a f f a i r s o f
the  u t i l i t y  a re  cor rec t  f or  t he  per i od  they  represen t  .

Therefore, the utility shall file its 2000 annual report by
October 1, 2001. If Labrador fai ls to do so, our staff is directed
t:o bring a show cause recommendation at that  t ime. Moreover, the
ut i l i ty  i s  hereby placed on notice that penalties, if assessed,
continue to accrue unti l  such time as the annual report: i s  f i led
and that the annual report must: comply with Rule 25-30.110, Florida
Administrative Code, including compliance with the NARUC USOA,
which requires the use of original costs to report the cost of the
ut i l i t y 's  assets when it was first: dedicated to public service.

Aquarentz violatiqq Qr Sections 350.113 (3) Le) and 367.145¢ Florida
Statutes, and Rule 25-30.120(1) ¢ Florida Administrative Code, and
Reauirina Utilitv to pay 2000- Reaulatory Assessment Fees (RAFQ)

pursuant to Sections 350.113(3) (e) and 367.145, Florida
Statutes. and Rule 25-30.120 (1) ,  F lor ida Administrat ive Code, each
ut i l i t y  sha l l  remi t annually a RAF in the amount of 0.045 of i ts
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gross operating revenue. Pursuant to Rule 25-30.120(2) I Florida
Administrative Code, the obligation t o  r em i t  R .AFs  f o r  any  year
sha l l  app l y  t o  any  u t i l i t y  wh i ch is subject t o  ou r  ju r i s d i c t i on  on
or before December 31 of that year or  for any part of that year,
whether  or  not  t he  u t i l i t y  has  ac tua l l y applied for  or  been i ssued
a  c e r t i f i c a t e . In  f a i l i ng  t o  rem i t  :L td 2000 RAFB, Labrador i s  i n
apparent vio lat ion  o f the above-referenced statutory an d  r u l e
provisions •

We be l i en re  that  t here  are  m i t i gat i ng  c i r cumstances  i n  th i s
case  wh i ch  l ead  up  t o  f i nd  t ha t  show cause  p roceed i ngs  a re  not
war r an t ed  a t  t h i s  t ime . As  prev ious l y  d i scussed, al though the
u t i l i t y  had been  i n  ex i s t ence  s i n ce  1987 ,  the  owner  be l i eved the
utility was subject only to the Florida Mobile Home Act, Chapter
723, Florida Statues, as long as the utility facilities were owned
in  conjunct ion with the mobi le home community faci l i t ies. Office the
op t i on  t o  p u r c h a s e  t h e  u t i l i t y  f a c i l i t i e s  e x p i r e d  w i t h ou t  b e i n g
exerc i sed,  the  u t i l i t y  immediate ly  began  procedures  for  f i l i ng for
c e r t i f i c a t e s  o f  a u t h o r i z a t i on . H ad  t h e  u t i l i t y  n o t  don e  s o ,  we
would s t i l l be unaware o f the change i n the u t : i 1 i t y 's
j u r i s d i c t i on a l s t a tu s . The delay i n the complet ion o f the
a p p l i c a t i o n  a f t e r  t h e i n i t i a l  f i l i n g  w a s  d u e  t o  c i r c u m s t a n c e s
beyond  t he  con t r o l  o f  t h e  u t i l i t y . F i n a l l y ,  t h e  u t i l i t y  h a s  been
very coope ra t i ve  w i t h our s ta f f i n i t s e f f o r t s t o come i n t o
compliance with Commission rules .

For the foregoing reasons, we f ind that: the apparent violat ion
of Sections 350.113(3) (e). and 367.1451 Florida Statutes, and Rule
25~30.120(1), Florida Administrative Code, does not: rise in these
c i r cumstances  to  the  l eve l  o f  war ran t i ng  the  i n i t i a t i on  o f  a  show
cause proceeding. Therefore, we decl ine to order Labrador to show
cause ,  i n  wr i t i ng  w i t h i n  21 days, why i t  s h ou l d  n o t  b e  f i n ed  f o r
i t s  f a i l u re  t o  r em i t  i t s  2000  RAFS .

Nevertheless, pursuant to Section 350.113 (4) , Florida
Statutes. and Rule 25-30.12D(7) (a) , Florida Administrative Code, a
statutory pena l t y  p l u s i n t e r e s t  s h a l l be  assessed  aga i n s t any
u t i l i t y that fai ls  to timely pay i ts RAFe, in the fol lowing manner

5 percent of the fee if the failure is for not more
than  30 days, w i t h  an  add i t i on a l s  pe r cen t f o r  e a ch
add i t i ona l 30 days or fraction thereof during the t ime in
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which failure continues, not to exceed a total penalty of
25 percent: .

2. The amount of interest to be charged is 1% for each
30 days or fraction thereof, not t:o exceed a total of 12%
per annum.

For the foregoing reasons, Labrador shall remit RAFS in the
amoun t  o f  $8 ,721 .00  f o r  2000  by  Oc tober  1 , 2001. Thi s amount: i s
calculated based upon estimated combined annual revenues of
approx i mate l y  $193 ,aoo ,  based  on  the  u t i l i t y ' s  cu r r en t  mon th l y  f l a t
r a t e s . A d d i t i o n a l l y ,  t h e  u t i l i t y  s h a l l  r e m i t  a  s t a t u t o r y  p e n a l t y
i n  t h e  am o u n t  o f  $ 2 , 1 8 0 . 2 5  an d  $ 6 1 0 . 4 7  i n  i n t e r e s t ,  c a l c u l a t ed  i n
accordance wi th Rul e 25-30 .120 (7)  (a)  ,  Fl or i da Admin i strat i ve Code,
for its failure to timely pay its 2000 RAFe. If Labrador fails to
pay its 2000 RAFe along with the requisite penalties and interest
by October 1, 2001, our staff is directed to bring a show cause
recommendation at that time. In addition, the utility shall be on
n o t i c e  t h a t  i n t e r e s t  c o n t i n u e s  t o  a c c r u e  u n t i l  s u c h  t i m e  a s  t h e
2000 RAFe are remitted.

CERTIFICATES nos. 616-w Ann 530-6

As discussed in the background, on May 4, 2000, an application
was filed on behalf of Labrador for original. water and wastewater
certificates for a utility in existence and charging rates. Ah
filed, the application contained numerous deficiencies.
Supplemental information curing the deficiencies was filed on April
2. 2001 •

The application as filed and amended is in compliance with the
governing statute, section 367.045, Florida Statutes, and other
pertinent statutes and administrative rules with regard to an
application for a certif icate of authorization for an existing
utility currently charging for service. The application contained
the correct f i l ing fee pursuant to Rule 25-30.020, Florida
Administrative Code. Pursuant to Rules 25-30.034 (1) (h) . (i) , and
(j) , Florida Administrative Code, the application also contained a
description of the territory to be served, a copy of a detailed
system nap showing the location of the u t i l i t y ' s lines and
treatment facilities, and a copy of a tax assessment map including
the plotted territory. The territory requested by the utility is
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Irrigation - Water

Base Facility Charge

Gallonage Charge
(Per 1,000 gallons)

$50.24
$3.14

IV. Refund oflptedm Revenues

Pursuant to Section 367.082, F.S., revenues collected under interim rates shall be placed
under bond, escrow, letter of credit, or corporate undertaldng subj et to refund with interest at a
rate ordered by this Commission. In this case, die total annual interim revenue increase granted
in Order No. PSC-06-0668-FOF-WS was $45,319 (30.06%) for water and $51,294 (14.9l%) for
wastewater. Our staff calculated the potential refund of revenues and interest collected under
interim conditions to be $57,183. This amount is based on an estimated seven months of
revenues collected from the approved interim rates granted in Order No. PSC-06-0668-FOF-WS
By letter dated August 15, 2006, Labrador filed a corporate undertaddng pursuant to the order
above. In its interim revenue report dated December 21, 2006, Labrador indicated the interim
revenues collected during the period September 2006 through November 2006 was $9,809. The
interim rates will continue to be collected until the tariffs containing the original rates are
approved. Therefore, the total amount of the interim refund cannot be detemiined at this time

Because the data supplied by Labrador is insufficient to determine an appropriate revenue
requirement and set reasonable rates, we have found that the utility has not met its burden of
proof for this Commission to determine just, reasonable, compensatory, and not unfairly
discriminatory rates. As such, Labrador shall refund, with interest, all interim revenues collected
pursuant to Order No. PSC-06-0668-FOP-WS. Pursuant to Rule 25-30.360(7), F.A.C, Labrador
shall file the appropriate refund reports indicating the amount of money to be refunded and how
that amount was computed

V. Show Cause Proceeding

Pursuant to Order No. PSC-04-1281-PAA-WS (PAY Order), this Commission required
Labrador to

(1) adjust its books to 'reflect the adjustments to all the applicable primary
accounts required by that Order and provide proof of such adjustments within 90
days of the issuance date of a Tina] order, and

(2) to test all of its meters by June 30, 2005, make any necessary repairs or
adjustments, maintain a log of all meters tested, and file quarterly reports

That PA.A Order was finalized by Consummating Order, Order No. PSC-05-0087-C0-WS
issued January 24, 2005. Therefore, the appropriate adjustments to all the applicable primary
accounts should have been accomplished by no later than April 24, 2005. Also,pursuant to the
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PAA Order, all the meters were originally to have been tested by June 30, 2005, and progress
reports were to have been filed on April 15, July 15, and October 15, 2005 .

By letter dated April 22, 2005, counsel for Labrador provided a schedule indicating the
required adjustments to primary accounts had been made. Also, by letter dated July 15, 2005,
counsel for Labrador advised that all meters had been tested except for approximately 150 homes
where the homeowners had turned off isolation valves, and that testing on those meters would
not be completed until the end of October or early November 2005. Finally, by letter dated June
23, 2006, counsel for Labrador submitted an attached final report of meter flow test results
stating that all test results were completed on May 24, 2006.

Although the utility had indicated that all required adjustments to the primary accounts
had been made as of April 22, 2005, in processing the current rate case, our staff determined that
the required adjustments to plant in service and accumulated depreciation were either not made
or not made until December 2005. Therefore, the letter dated April 22, 2005, was incorrect, and
it appears that the appropriate adjustments were not made until almost eight months later, i.e.,
eight months late. Also, it appears that the utility did not complete testing the meters until May
24, 2006, almost eleven months later than required. In reviewing the initial meter report, our
staff noted that the dates of testing reflect test dates from September 2000 through April 2002,
some two and one-half years before the PA.A Order which required the testing. The utility later
moved to correct that report, but it appears that many meters were not tested until well after the
June 30, 2005 deadline. Moreover, by letter dated November 22, 2006, the utility states that it
tested 799 meters, but did not test the remaining 103 meters. The utility states that these 103
meters were tidier new meters installed by the utility, which were tested and certified by the
manufacturer prior to installation, or meters that the utility was unable to test because died were
not connected to a water source.

Utilities are charged with the knowledge of the Colmnission's rules and statutes.
Additionally, "[i]t is a common maxim, familiar to adj minds that 'ignorance of the law' will not
excuse any person, either civilly or criminally." Barlow v. United States, 32 U.S. 404, 411
(1833). Section 367.16l(1), F.S., authorizes this Commission to assess a penalty of not more
than $5,000 for each offense if a utility is found to have knowingly refused to comply with, or to
have willf iilly violated, any provision of Chapter 367, F.S., or any lawful order of the
Commission. By failing to comply with the above-noted requirements of the PAA Order in a
timely manner, the utility's acts were "willful" in the sense intended by Section 367.161, F.S. In
Order No. 24306, issued April 1, 1991, in Docket No. 890216-TL titledIn Re: Investigation alto
The Proper Application of Rule 25~l4.003\ F.A.C., Relating To Tax Savings Refund for 1988
and 1989 For GTE Florida, Inc., the Commission, having found that the company had not
intended to violate the rule, nevertheless found it appropriate to order it to show cause why it
should not be lined, stating that "willful" implies an intent to do an act, and this is distinct ft-om
an intent to violate a statute or rule. ld. at 6

We End that the circumstances in this case are such that show cause proceedings shall be
initiated. We are especially concerned with Labrador's apparent failure to adjust its books to
reflect the adjustments to all the applicable primary accounts as required by the PAA Order. In
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the Order Approving Settlement Agreement Filed by Utilities, Inc.
December 23, 2004, in Docket No. 040316-WS, the utility speciNcaily agreed that: "Beginning
with the year ended December 31, 2003, and continuing through December 31, 2004, UI shall
review all Commission transfer and rate case orders to determine if proper adjustments have
been made to correctly state rate base balances." Both the Settlement Order and the PAA Order,
issued just five days apart, should have made the utility acutely aware of the problems that it was
having in maintaining its books arid records. This continued pattern of disregard for our rules,
statutes, and orders warrants more than just a warning. Accordingly, Labrador shall be made to
show cause in writing, within 2.1 days, why it should not be fined $3,000 for its apparent failure
to adjust its books to reflect the adjustments to all the applicable primary accounts required by
the PA.A Order and provide proof of such adjustments within 90 days of the Consurnmating
Order.

(Settlement Order),° issued

Although the utility has apparently not timely complied with the requirement to test all its
meters by June 30, 2005, the utility has demonstrated mitigating circumstances. A significant
portion of Forest Lake Estates' residents are present only during the winter, and by letter dated
July 15, 2005, the utility advised staff that, because the homeowners had turned off their
isolation valves and were not in Florida for the summer, it had not yet tested approximately 150
meters. The utility indicated it expected all testing to be done by October or November of 2005 .
Subsequently, by letter dated June 23, 2006, the utility advised that the testing had been
completed as of May 24, 2006, and attached a report. However, the report attached to that letter
showed meter test dates Hom September 2000 through April 2002, over 2% years before there
was a requirement for meter tests, and a corrected report was not filed until November 7, 2006.
By letter dated November 22, 2006, the utility claims that it tested 799 meters out of a total of
902. Of the remaining 103 meters, the utility states that 73 were new meters which had been
tested and certified by the manufacturer prior to installation, with 67 meters being replaced
without testing because the owners had shut off the water and the utility was unable to test the
existing meter. Of the remaining 30 meters, the utility states that they were on vacant lots and
had no service lines, and thus the utility was physically unable to test them

While a six-month extension to December 30, 2005, might have been warranted, the
utility did not request such an extension, and then did not complete the testing until May 24
2006, which was almost eleven months past the original due date. Moreover, there is some
question of whether the 73 new meters should have been retested at installation, and whether the
30 meters on vacant lots should have been tested. Based on all the above, we do not believe the
delay in testing the meters was as serious as the utility's failure to adjust its books to reflect the
adjustments reflected in the PAA Order, and Labrador shall be made to show cause in writing
within 21 days, why it should not be fined $500 for its apparent failure to timely test all its
meters by June 30, 2005

Based on the above, Labrador shall be made to show cause in writing, within 21 days
why it should not be fined a total of $3,500 for its apparent failure to timely comply with the two

Order No. PSC-04-1275-AS-WS, in Docket No. 040316-WS,In re: Analysis of Udlities, Inc.'s plan to bring all of
its Florida subsidiaries into compliance with Rule Z5-30. l 15. Florida Administrative Code
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requirements described above in Order No. PSC-04-1281-PAA-WS. The following conditions
shall apply

The utility's response to the show cause order shall contain specific
allegations of fact and law

Should Labrador file a timely written response that raises material
questions of fact and makes a request for a hearing pursuant to Sections
120.569 and l20.57(l), F.S., a further proceeding will be scheduled
before a final determination of this matter is made

A failure to file a timely written response to the show cause order shall
constitute an admission of the facts herein alleged and a waiver of the
right to a hearing on this issue

In the event that Labrador fails to file a timely response to the show
cause order. the fine shall be deemed assessed with no further action
required by the Commission

If the util ity responds timely but does not request a hearing, a
recommendation shall be presented to the Commission regarding the
disposition of the show cause order; and

If the utility responds to the show cause order by remitting the fine, this
show cause matter shall be considered resolved

Further, the utility shall be put on notice that failure to comply with Commission orders
rules, or statutes will again subject the utility to show cause proceedings and fines of up to
$5,000 per day per violation for each day the violation continues as set forth in Section 367.161

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the application of Labrador
Utilities, Inc., for increased water and wastewater rates is denied. It is further

ORDERED that the appropriate rates for Labrador Utilities, Inc., are the rates in effect
prior to the approval of interim rates, and the utility shall tile revised tariff sheets as shown in the
body of this Order. It is further

ORDERED that pursuant to Rule 25~30.360, F.A.C., Labrador Utilities, Inc. shall
refund, with interest, the interim revenues granted by Order No. PSC-06-0668-FOF-WS. It is

ORDERED that Labrador Utilities, Inc., shall be made to show cause in writing, within
21 days, why it should not be lined a total of $3,500 for its apparent failure to timely comply
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County. The reduction in revenues will result in the rate reduction approve on Schedule Nos. 4-A
and4-B.

Table 30-1

Rate Case Expense Including Regulatory Assessment Fees

Amount
Including RAF

Marion Water

Marion Wastewater

Orange Water

Pasco Water

Pasco Wastewater

Pinellas Water

Seminole Water

$0

580

0

24,892

9,4ss

3,621

22,351

11,930

$72,859
SeminoleWastewater
Total

Commission
Approved
Amount

so

554

0

23,772

9,058

3,458

2 l ,345

11,393

$69,580

UIF shall file revised tariff sheets for each system to reflect the Commission-approved rates
no later than one month prior to the actual date of the required rate reduction. The utility shall also
file a proposed customer notice for each system setting forth the lower rates and the reason for the
reduction with the revised tariffs. The approved rates shall be effective for service rendered on or
alter the stamped approval date of the revised tariff sheets pursuant to Rule 25-40.475(l), F.A.C.
The rates shall not be implemented until our staff has approved the proposed customer notices, and
the notice has been received by the customers. The utility shall provide proof of the date notices
were given no less than ten days after the date of the notices.

If the utility files this reduction in conjunction with la price index or pass-through rate
adjustment, separate data should be filed for the price index and/or pass-through increase or
decrease, and for the reduction in the rates due to the amortized rate case expense.

am. OTHER ISSUES

A. Show Cause Proceeding for Utility Apparently ServingOutside its Certificated Territory

The water distribution and wastewater collection maps provided by the utility in its MFRs
indicate that the utility is serving outside its certificated territory for two systems 'm Orange County
and five systems in Seminole County. The two systems in Orange County are Davis Shores
(approximately one customer) and Crescent Heights (approximately eight customers). The five
systems in Seminole County are Jansen Estates (approximately 58 customers in eight different
areas), Oaldand Shores (approximately three customers), Park Ridge (approximately one
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customer), Phillips (approidmately 13 customers in two different areas), and Ravenna Park
(approximately five customers in two different areas).

Based on these maps provided by the utility, the utility is sewing outside its certificated
territory in apparent violation of Section 367.045(2), F.S. Pursuant to that subsection: "A utility
may not delete or extend its service area outside the area described in its certificate of
authorization until it has obtained an amended certificate of authorization from the commission."

Utilities are charged with the knowledge of the Commission's mies and statutes.
Additionally, "[i]t is a common maxim, familiar to all minds that 'ignorance of the law' will not
excuse any person, either civilly or criminally." Barlow v. United States, 32 U.S. 404, 411 (1833).
Section 367.161(l), F.S., authorizes the Commission to assess a penalty of not more than $5,000
for each offense if a utility is found to have knowingly refused to comply with, or to have willfully
violated, any provision of Chapter 367, F.S., or any lawful order of the Commission. By failing to
comply with the above-noted requirements of Subsection 367.045(2), F.S., the utility's acts were
"willful" in the sense intended by Section 367.161, F.S. In Commission Order No. 24306, issued
April 1, 1991, in Docket No. 890216-TL entitled In Re: Investigation Into The Proper Application
of Rule 25-14.003, F.A.C., Relating To Tax Savings RefLmd for 1988 and 1989 For GTE Florida,
Inc., the Commission, having found that the company had not intended to violate the rule,
nevertheless found it appropriate to order it to show cause why it should not be fined, stating that
"willful" implies an intent to do an act, and this is distinct from an intent to violate a statute or rule.
Id. at 6.

The circumstances in this case are such that show cause proceedings should be initiated. In
the past, where there have been just isolated instances of a utility serving outside its territory, this
Commission has declined to initiate show cause proceedings.I8 However, in this docket, there is a
continued pattern of disregard for the statutory requirement to amend the utility's certificate prior
to sewing customers located outside the utility's certificated territory. When our staff contacted
the utility, the utility indicated that it would probably not be able to tile amendments for these
oversights" until September 30, 2007

Based on the above-noted pattern of disregard, we find that the situation warrants more
than just a warning. Accordingly, UIF shall be made to show cause in writing, within 21 days
why it should not be fined $5,250 ($750 for each of the seven systems) for its apparent failure to
amend its certificate of authorization prior to serving customers outside its certificated territory
Moreover, UIF shall file by September 30, 2007, an amendment application for all its systems in
which it is serving outside its certificated territory to correct its apparent violation of Subsection
367.045(2), F.S. This show cause proceeding shall incorporate the following conditions

The utility's response to the show cause order shall contain specific allegations
of fact and law

See Order No. PSC-04-0149-FOF-SU, issuedFebruary ll, 2004, in Docket No. 030957-SU, In re: Application for
amendment of Certificate No. 379-S for extension of wastewater service area in Seminole County, by Alafaya Utilities, Inc
(another Utilities, Inc. subsidiary)
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Should UIF file a timely written response that raises material questions of fact
and makes a request for a hearing pursuant to Sections 120.569 and l20.57(l),
F.S., a Mother proceeding will be scheduled before a final determination of this
matter is made ,

3. A failure to tile a timely written response to the show cause order shall constitute
an admission of the facts herein alleged and a waiver of the right to a hearing on
this issue;

In the event that UIF fails to file a timely response to the show cause order, the
fine shall be deemed assessed with no further action required by the
Commission;

If the utility responds timely but does not request a hearing, a recommendation
should be presented to the Commission regarding the disposition of the show
cause order, and

If the utility responds to the show cause order by remitting the fine, this show
cause matter shall be considered resolved.

Further, the utility is put on notice that failure to comply with Commission orders, rules, or
statutes will again subject the utility to show cause proceedings and fines of up to $5,000 per day
per violation for each day the violation continues as set forth in Section 367.161, F.S.

B. Show Cause Proceeding for Uti1iW's Apparent Failure to Complv with Rule 25-30. 115. F.A.C..
and Orders Nos. PSC-03-1440-FOF-WS and PSC-04-1275-AS-WS

In Order No. PSC-03-1440-FOF-WS, issued December 22, 2003," this Commission
discussed whether UIF should be made to show cause for its failure to maintain its books in
accordance with the NARUC USOA, as required by Rule 25-30.115, F.A.C. The Commission
noted that there was testimony that the utility had violated a prior settlement order (First
Settlement Order),20 and dirt "the utility is in apparent violation of Rule 25-30.115, F.A.C., as
well as of numerous Commission orders." However, this Commission noted that the utility had
stated that it was voluntarily taking steps to come into compliance. Based on this assurance, we
decided that the interests of the customers would best be served by not initiating another show
cause proceeding, and by monitoring the utility's future compliance and actions in conjunction
with Docket No. 020407-WS,21 and in future rate filings for UI systems in Florida

Also, in Order No. PSC-04-0363-PAA-SU (PAA Order)," we required Alafaya Utilities
Inc., a UI subsidiary, to adjust its books to reflect the adjustments to all the applicable primary

Order issued in Docket No. 02007l~WS, In re: Application for rate increase in Marion. Orange. Pasco. Pinellas. and
Seminole Counties by Utilities, Inc. of Florida

See Order No. PSC-00-2388-AS-WU, issued December 13, 2000, in Docket No. 991437-WU, In Re' Application for
increase in water rates in Orange County by Wedgeiield Utilities, Inc

In re: Application for rate increase in Polk County by Cypress Lakes Utilities, Inc
Issued April 5, 2004, in Docket No. 020408~SU, In re: Application for rate increase in Seminole County by Alafava

Utilities. Inc

2 .

4 .

5 .

6 .
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accounts required by that Order, and provide proof of such adjustments nth in 90 days of the
issuance date of a final order. In that PAA Order, on page 42, this Commission cited at least four
other orders in which UI and its Florida subsidiaries had been cited for improperly maintaining
their books and records in violation of either Rule 25-30.115 or 25-30.450, F.A.C.

Now, our staff has again determined that UIF has not kept its books and records in
compliance with Rule 25-30.115, F.A.C., and has not made timely adjustments to its books and
records in accordance with adjustments made in Order No. PSC-03-1440-FOF-WS, the Order
issued in the utility's last rate case. Although Order No. PSC-03-1440-FOF-WS was issued on
December 23, 2003, the auditor states in Audit Finding No. 1, in the Audit Report filed in this
docket, that the adjustments were not made until March 16 and April 27, 2006. Because these
adjustments were made at such a late date, our staff has had problems reconciling the minimum
filing requirements to the adjustments which should have been made pursuant to Order No. PSC-
03-1440-FOF-WS

Utilities are charged with the knowledge of the Commission's rules and statutes.
Additionally, "[i]t is a common maxim, familiar to all minds, that 'ignorance of the law' will not
excuse any person, either civilly or criminally." Barlow v. United States, 32 U.S. 404, 411 (1833).
Section 367.l6l(l), F.S., authorizes the Commission to assess a penalty of not more than $5,000
for each offense if a utility is found to have knowingly refused to comply with, or to have willfully
violated, any provision of Chapter 367, F.S., or any lawful order of the Commission. By failing to
comply with the above-noted requirements of the above-noted Orders in a timely manner and Rule
25-30.115, F.A.C., the utility's acts were "willful" in the sense intended by Section 367.161, F.S.
In Commission Order No. 24306, issued April 1, 1991, in Docket No. 890216-TL entitled In Re:
Investigation Into The Proper Application of Rule 25-14.003~ F.A.C.. Relating To Tax Savings
Refund for 1988 and 1989 For GTE Florida. Inc., the Commission, having found that the company
had not intended to violate the rule, nevertheless found it appropriate to order it to show cause why
it should not be fined, stating that "willful" implies an intent to do an act, and this is distinct from
an intent to violate a statute or rule. Ld. at 6.

We find the circumstances 'm this case are such that show cause proceedings are warranted.
In the Order Approving Settlement Agreement Filed by Utilities, Inc. (Second Settlement Order),23
issued December 23, 2004, in Docket No. 040316-WS, the util ity specif ically agreed that:
"Beginning with the year ended December 31, 2003, and continuing through December 31, 2004,
UI shall review all Commission transfer and rate case orders to determine if proper adjustments
have been made to correctly state rate base balances." Both the Second Settlement Order and
Order PSC-03-1440-FOF-WS, issued just one year apart, and ail the other previous orders, should
have made the utility acutely aware of the problems that it was having in maintaining its books and
records. Also, at the January 23, 2007 Agenda Conference, in Dockets Nos. 060262-WS, In re
Application for increase in water and wastewater rates in Pasco Countv by Labrador Utilities, Inc
and 060256-SU, In re: Application for increase in wastewater rates in Seminole County by
Alafava Utilities, Inc., we required two other UI subsidiaries to show cause why they should not be

Order No. PSC-04-1275-AS-WS, in Docket No. 040316-WS, In re: Analvsis of Utilities. Inc.'s plan to bring dl of its
Florida subsidiaries into compliance with Rule 25-30.115. Florida Administrative Code



ORDER NO. PSC-07-0505-SC-WS
DOCKET no. 060253-WS
PAGE 78

fined $3,000 for failure to properly adjust their books and records as required by Rule 25-30.115,
F.A.C. The continued pattern of disregard for our rules, statutes, and orders warrants more than
just a warning. Accordingly, UIF shall be made to show cause in writing, within 21 days, why it
should not be fined $3,000 for its apparent failure to adjust its books to reflect the adjustments to
all the applicable primary accounts required by Order No. PSC-03-1440-FOF-WS. This show
cause proceeding shall incorporate the following conditions:

1. The utility's response to the show cause order shall contain specific allegations of
fact and law;

2. Should UIF file a timely written response that raises material questions of fact and
makes a request for a hearing pursuant to Sections 120.569 and 120.57(1), F.S., a
further proceeding will be scheduled before a fined determination of this matter is
made,

3. A failure to file a timely written response to the show cause order shall constitute an
admission of the facts herein alleged and a waiver of the right to a hearing on this
issue,

4. In the event that UIF fails to file a timely response to the show cause order, the fine
shall be deemed assessed with no further action required by the Commission,

5. If the utility responds timely but does not request a hearing, a recommendation
should be presented to the Commission regarding the disposition of the show cause
order, and

6. If the utility responds to the show cause order by remitting the fine, this show cause
matter shall be considered resolved.

Further, the utility is put on notice that failure to comply with Commission orders, rides, or
statutes will again subject the utility to show cause proceedings and fines of up to $5,000 per day
per violation for each day the violation continues as set forth in Section 367.161 , F.S.

C. Proof of Adjustments

To ensure that the utility adjusts its books in accordance with our decisions, UIF shall
provide proof within 90 days of the final order issued in this docket that the adjustments for all the
applicable NARUC USOA primary accounts have been made.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the application for increased
water and wastewater rates of Utilities, Inc. of Florida is approved as set forth in the body of this
Order. It is further
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base r f a c i i t i t y /ga l l onage  r a t e  s t ruc t u re  was "  no t  app rop r i a t e  g i v en
t h e  u s a g e .  c h a r a c t e r i s t i c s  o f  t h a t  s e r v i c e . Because Mi l es '  Grant
Count ry  C l ub  on l y  r equ i r e s  t h i s  bu l k  i r r i ga t i on  se rv i c e  when  t he re
i s  no t  enough  read i l y  ava i l ab l e  e f f l uen t  t o  keep area ponds at DEP-
requ i red  l eve l s ,  we  f i nd  tha t  a  ga l l onage-on l y  ra te  i s  appropr i a te  .

W e  r e c og n i z e  t h a t  t h e  o r d e r s  c i t e d  a b ov e  a p p r ov e  r a t e s  f o r
r aw ,  un t rea t ed  wa te r  f o r  t he  purposes  o f  i r r i ga t i on  and  t ha t  M i l e s
G r an t  p r ov i d e s  t h i s  s e r v i c e  u t i l i z i n g  p o t a b l e  w a t e r . We bel i eve,
though, tha t the r a t e charged b y  M i l e s Grant i s a reasonable
whol esa l e  potab l e  water  ra te  as  compared to a  bu l k  raw water  ra te .
We note tha t the appropr i ateness o f t h i s r a t e w i l l be f u r t he r
e v a l u a t e d  i n  t h e  u t i l i t y ' s  n e x t  r a t e  p r o c e e d i ng .

In  conc l us i on ,  we  f i nd  t ha t  t he  reques ted  bu l k  i r r i ga t i on  ra t e
o f $0 . 50  pe r  t housand  ga l l ons i s a  r e a s onab l e  c ha rge  g i v en  t he
c i r cums tances ,  and  we  g rant  M i l e s  Grant ' s  r eques t  f o r  app rova l  o f
i t s  b u l k  i r r i g a t i o n c l a s s o f  s e r v i c e . Ac co rd i ng l y ,  t he  l l t i l i t y i = i s
he r eby  pe rm i t t e d  t o cont i nue c o l l e c t i o n  o f t h e  b u l k i r r i g a t i o n
rates currently being charged Further, Tariff Sheet: No. 18.1
shall be= approved as filed pursuant to Rule 25-30.475, Florida
Administrative Code, for service rendered as of the .stamped
app r ov a l  d a t e  on  t he  t a r i f f  s he e t

II U T ime l i ness  of  M i l es  Grant '  s  Request  for  Approva l  o f  New C l ass
o f  Se r v i c e

As  noted  above , M i l e s  G r a n t  i n i t i a t e d  a  n e w  c l a s s  o f  b u l k
i r r i gat i on serv i ce  on or  about  December  1988,  prov i d i ng  bu l k  water
t o M i l e s Grant Country Club f o r i r r i g a t i o n and pond l e v e l
ma i ntenance  purposes  as  requ i red  by  the  DEP In  d o i ng  s o ,  M i l e s
Grant f  a i l e d  t o  c omp l y  w i t h  Se c t i ons 36'7.091(4) and 367.091(5)
F l o r i d a  S t a t u t e s . Sec t i on  367.091( '4) ,  F l o r i da  Sta tutes , s t a tes

A utility may only impose and collect those rates and
charges approved by the commission for the particular
class of service involved

Sec t i on  367 . 091(5) ,  F l o r i d a  S t a t u t e s ,  s t a t e s

Ii--a.ny request f9r..service -of. a--ut i l i ty shall be...=for.~a
newt class of service- not previously approved, the -utility
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mayifurnish.the:new classxofserviceeand~fix:and§charge~

just;1 reasonable;-and= compensatory,~rates~ ~or;= charges
therefor;~ A schedule of rates;or chargeszso fixed shall
be filed With the commission within 10 days after the
service is furnished. The commission may approve such
rates or charges as filed or may approve such other rates
or charges for the new class of service .which it finds
are just, reasonable, andCompensatory.

Section 367.161, Florida Statutes, authorizes. this Commission
to assess a penalty of not more than $5,000 per' day for each
offense, if a utility is found to have knowingly refused to comply
with, or to have willfully violated any Commission rule, order, or
provision of Chapter 367, Florida Statutes. Utilitiesare charged
with the knowledge of the Commission's rules and statutes.
Additional1y,~"it is a common maxim, familiar to all minds that
'ignorance ofthelaw'. will not excuse any person, either civilly
or criminally." Barlowv; United States,w32 uU.S. 404, ~411 (1833).

I 3 . 1 i sUchase.thef Ut1ility'.s'=failure to
:fire for:a¥neW~ class of fserVicei withithis commission in a timely
manner, would meet the standard 'for a "wi1lful"ViolatiON;" 'In"ln
Re: Investigation Into The Proper Application of Rule 25-14;003¢
Florida Administrative Code, Relating To Tax SavinaS Refund for
1988 and 1989 For GTE Florida, Inc., Order No. 24306, issued April
1, 1991, in Docket No. 890216-TL, this Commission found that the
company had not intended to violate the rule, but nevertheless
found it appropriate to order the company to show cause why it
should not be fined, stating that "'willful' implies an intent to
do an act, and this is distinct from an intent to violate a statute
or rule." LQ- at 6.

Thus , " arty intentional 'act ,

I

. Although Miles Grant did not comply with Sections 367.091(4)
and 367.091 (5) , F l o r i d a S t a t u t e s , we f i n d t h a t a show cause
proceeding is not necessary or appropriate for the fol lowing
reasons. First, because the revenue generated by providing bulk
irrigation service to only one customer is of an immaterial amount,
(averaging less than $250/yr.) , we believe pursuit of a show cause
proceeding or fine would' be unNecessarily exCessivei- Second, Miles
Grant has been cooperative in providing the necessary information
to apply"fOi* a~'-NeW liUlkirrifgatidh ClaSs'-l-Of service SiNce -` it was
notified ̀ -6f 3.~'our ~ -̀"st5ff'=s "-fiNdings; Finally, .T..Mi1es. =Grant has

I
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provided assurances that while no approved tar if f  was Fon file with
t h i s Commission, a l l revenues generated by . providing ..fbulk
i r r i ga t i on  se rv i ces  have  been  i n c l uded  i n  i t s  annua l  r epor t s  f o r
each o f the past fourteen years, and appropriate Regulatory
Assessment Fees have been remitted.

For these reasons, we f i nd  t ha t  i t  i s  not  necessary  t o  o rde r
Mi les Grant Water and Sewer Company to show cause why it should not
be f ined by th is  Commiss ion for  fa i lure to apply for  a new c lass of
service in compl iance with Sect ion 367.091 (4) , Flor ida Statutes.

Based  on  the  f orego ing ,  i t  i s

ORDERED by the Florida Public Service Commission that Miles
Grant water and Sewer Company's request for approval of a bulk
irrigation class of service (Tariff Sheet No. 18.1) is granted, and
the t a r i f f i s approved as f i l ed , pursuant to Rule 25-30.475,
Florida Administrative Code, for service rendered as of the stamped
approval date on the tariff sheet. I t  is further .

ORDERED that if a protest is filed within 21 days of issuance
of this Order, the tariff shall remain in effect with any charges
held subject to refund pending resolution of the protest. It is
further

ORDERED that  i f  no t imely  protest  i s  f i l ed,  th i s  docket  sha l l
be closed upon the issuance of a Consummating Order.
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The Business Journal of Phoenix - April 9, 2007
http:I/phoenix.bizjournals.comlnhoenixlstories/2007/04/09/daily4.htmI

Business Journal
Monday, April 9, 2007

AIG taps Arizona for pilot linking teen drivers
to GPS
The Business Journal of Phoenix

Arizona is among six states where AIG Auto Insurance is launching a pilot program that gives
parents the tools to track their teen drivers via GPS technology.

In making its announcement Monday, the New York-based nier'ican...§nternation..
lnsurance..§rouR..!nc..(NYSE:AIG) noted National Highway Safety Administration figures
showing auto accidents are the leading cause of death for 16 to 20-year-olds, with roughly
6,ooo young lives lost annually.

Policyholders with teen drivers will be able to install a small GPS unit, which allows them to
determine the exact location of the teen's car via the Web or any phone, the insurer said.
Additionally, the AIG Teen GPS Program automatically will send parents an e-email or text
message if their cars exceed pre-defined speed limits or are driven too far from pre-defined
locations.

MobileTeenGPS is AIG's technology partner for the program. AIG also said it  will not track
individual customer 's daily dr iving behaviors and data  gathered during this pilot  will not
impact a  customer 's rate or  renewal eligibility.

Other pilot states are Washington,I1linois, New Jersey, Pennsylvania and South Carolina. For
more: www.agauto.com.

Allcontents of this site ©American City Business Journals Inc. All rights reserved.

httn:// .biziournals.com/phoenindstories/2007/04/09/dailv4.html?t=printable 2/26/2008



Jury Convicts
Five 0fFraud
In Gen Re

AIG Case
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Mr. Greenberg, who has also been ac
lively Pursuing other business van
tores since he left the insurer, followed
up with another filing in which he said
he wouldn't launch a proxy fight or
serve again as an officer or director of
AIG. Still, his role cast a spotlight on the
Insure.r's performance under Mr. Green
berg's onetime deputy and successor
Martin Sullivan

By KAREN RICHARDSON
AND LIAM PLEVEN

Continued from Page One
General Re's former chief executive
Ronald Ferguson, 65 years old, former
Senior Vice PresidentChristopher Ga
rand,60, former Chief FinanciaI Officer
Elizabeth Monrad, 53: and Robert Gra
ham, a General Re assistant general
counsel, 69, along with Christian Mil
ton, AIG's former vice president of rein
durance

Messrs. Ferguson, Graham, Milton
and Ms. Monrad each face prison terms
as long as 230 years and a fine of as
much as $46 million. Mr.Garandfaces
as long as 160 years in prison and a fine
of as much as $29.5 million

Bolstering Case
While prosecutors might have

lacked evidence to secure additional
indictments last year, some legal ex

Material Weakness
This month, .AIG disclosed that its

auditor had found a "material weak
ness" in its accounting, and the stock
fell to a five-year love though it has
since rebounded somewhat

Jerry Bernstein, a white-cOllar aim
anal defense lawyerat BlankRomeLLP
in Manhattan, said that"manipulation
of financial reserves and reinsurance
are not concepts that typical jurors
know about, so these convictions can
only further embolden the Justice De
apartment to bring to trial cases deal
in with complex financial transact
sons." Such cases could include the

Five former insurance execs
rives were convicted on
charges stemming from a fraud
lent transaction between

American International Group
Inc. and General Re Corp., and
prosecutors said they plan to
work up the ladder" seeking

more indictments
Four of the five executives

worked for General Re. a unit of
billionaire Warren Buffett's Berk
shire Hathaway Inc., while the
fifth was formerly with AIG. A
federal jury found them guilty on
all 16 counts in their indictment
including conspiracy, securities
fraud, mail fraud and making
false statements

Prosecutors had accused the
executives of inflating AlG's re
serves by $500 million in 2000
and 2001 through fraudulent re
insurance deals to artificially
boost the insurer's stock price
Reinsurance allows insurance
companies to completely or
partly insure the risk they have
assumed for their customers

After winningwhatlegal ex
perts portrayed as a comply
cared trial involving arcane ac
counting rules and tens of thou
sands of pages of documents
prosecutors hinted they might
be looking to gather evidence
against others in the fraud

During the trial, former AIG
Chief Executive Maurice R
Hank" Greenberg, who led the

company for nearly four De
cades, presiding over much of its
growth, and Genera] Re's cur
rent chief executive, Joseph
Brandon. were identified as unit
dieted co-conspirators. Neither
Mr. Greenberg nor Mr. Brandon
have been charged with any
wrongdoing

We're not done. The invests
cation continues," said Paul Pal
letter, one of three federal prose
tutors who tried the case in U.S
District Court in Hartford. Conn
We've got a lot of work to do to

work up the ladder

We're not done. The
investigation continues
said Paul Pelletier

of threefederal
prosecutors current probes, into Wall Street firms

role in the turmoil in subprime-mort
gage markets

Lawyers for the five defendants con
evicted yesterday said they intend to as
peal. Fred Hafetz, lawyer for Mrl Mil
ton, the only defendant who worked
for AIG, said he believes his client was
denied a fair trial when he was prose
outed with the four former General Re
executives

The defendants, who remain free on
$1 million bond, are scheduled to be sen
fenced May 15. They could try to reduce
their sentences by cooperating with
prosecutors in building cases against
other, more senior conspirators, if any
legal experts say

Prosecutors had said they Would
call Mr, Buffett to testify should the
defense produce evidence showing
his alleged involvement in the relnsur
once deals at issue in the trial. Con
tray to pretrial indications by de
tense attorneys, none of the defer
darts testified at the trial. During the
trial, defense attorneys invoked Mr
Buffett's name to support their argu
merits that their clieNts believed the
widely respected investor was aware
of the deals, and therefore they didn't
have any criminal intent in .putting
them together

Prosecutors, however, said Mr. But
felt, who hasn't been charged with any
wrongdoing, .wasn't involved in the
deals. The Omaha businessman wasn't
called to testify

Convicted yesterday were
Please turn topageA16

perts said yesterday's convictions
could bolster a possible case. Neither
Mr. Greenberg nor Mr. Brandon op
peered on taped phone conversations
that were among the most compelling
pieces of evidence presented in the
trial

When you have a conviction of this
sort, it certainly can shake information
loose from defendants who are con
evicted in post-conviction cooperation
says Daniel Richman, a law professor at
Columbia University

Hank Greenberg was not a defer
dart in this action, and he neither init
ate nor participated in an improper
transaction," a lawyer for Mr. Green
berg said in an email yesterday, adding
that Mr. Greenberg had "acted response
bay, ethically and legally during his ca
reerat AIG, which he built into the lag
est and most successful insurance com
party in the world

For AIG, the verdict comes at a
time when the influence of its 82-year
Old former leader has loomed large. In
a securities filing in November, Mr
Greenberg and a group of affiliated
shareholders expressed "concern over
the direction" of AIG, from which he
resigned in 2005 amid an investiga
son into its accounting. Mr. Green
berg and the other shareholders in the
group together owned almost 12% of
the company's voting shares as of.Oct
31, according to the New York State In
durance Department



The federal case started coming to-
gether in late 2004 and early 2005,
when federal investigators began
probing .various financial products
and accounting practices that compa-
nies used to improperly burnish their
earnings.

The government alleged that the de-
fendantS in the case engaged in a sham
deal, in which General Re, for a $5 mil-
lion fee, improperly helped AIG boost
its loss reserves by about $500 million,
misleading investors about the amount
flosses AIG could absorb and support-

ing its stock price.
Reid Weingarten, a lawyer for Ms.

Monrad, previously defended former
WorldCom CEO Bernard Fibbers. Before
and during the insurance trial, he al-
leged that Mr.Buffett knew about the
transaction, something Mr. Buffett and
his attorneys have denied.

The defense lawyers maintained
that their clients weren't responsible
for the way AIG accounted for the trans-
action, nor did they know AIG would ac-
count for it improperly.

'Restore Integri ty'
"These convictions continue the

string of successes in our crackdown 011
corporate fraud and our effort to re-
store integrity to our financial mar-
kets," said Acting Deputy Attorney Gen-
eral Craig Morford, chairman of the
President's Corporate Fraud Task
Force.

Federal prosecutors in Manhattan
have expressed interest in getting in-
formation on a probe by the Securities
and Exchange Commission into
whether Merrill Lynch 8c Co. booked i11-
flated prices of mortgage bonds it held
despite knowledge that the valuations
had dropped, according to people fa-
miliar' with the matter. Prosecutors in
Brooklyn, n.y., have launched a prelimi-
nary criminal invest igat ion into
whether UBS AG also improperly val-
ued its mortgage-securities holdings
as well as the circumstances surround
in two failed hedge funds at Beal
Stearns Cos., which collapsed last sum
mer because of losses tied to mortgage
backed securities, according to people
familiar with the matter

Amir Efrati contributed to thy
article
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FORMER GEN RE AND AIG EXECUTIVES FOUND GUILTY
ON ALL COUNTS OF FRAUDULENT MANIPULATION SCHEME

WASHINGTON ._ A federal jury has found four former General Re Corporation (Gen Re)
Executives and one former American International Group Inc. (AIG) executive guilty, following a five-week
long trial, the Justice Department announced today. The Hartford, CT, jury returned a verdict of guilty on
all charges against all defendants contained in a 16-count superseding indictment stemming from a
fraudulent scheme to manipulate AIG's financial statements.

Ronald E. Ferguson, 63, of Fairfield, Conn., Gen Re's chief executive officer from about 1987
through September 2001, was found guilty on charges of conspiracy, securities fraud, false statements to
the SEC, and mail fraud.

Elizabeth Monrad, 51, of New Canaan, Conn., Gen Re's chief financial officer from about June
2000 through July 2003, was found guilty on charges of conspiracy, securities fraud, false statements to
the SEC, and mail fraud.

Robert Graham, 58, of Westport, Conn., a Gen Re senior vice president and assistant general
counsel employed by Gen Re from about 1986 through October 2005, was found guilty on charges of
conspiracy, securities fraud, false statements to the SEC, and mail fraud.

Christopher p. Garand, 59, of Upper Saddle River, N.J., a Gen Re senior vice president and the
head and chief underwriter of Gen Re's finite reinsurance operations in the United States from about
1994 until August 2005 and also a member of the Board of Directors of Cologne Re Dublin, a Gen Re
entity, was found guilty on charges of conspiracy, securities fraud, false statements to the SEC, and mail
fraud.

Christian Milton, 58, of Winnewood, Penn., AlG's vice president of reinsurance from about April
1982 until March 2005, was found guilty on charges of conspiracy, securities fraud, false statements to
the SEC. and mail fraud

At trial, the government presented evidence that the defendants engaged in a scheme to falsely
inflate AlG's reported loss reserves, a key indicator of financial health to insurance industry analysts and
investors. This fraud was effectuated through the use of two sham reinsurance transactions between
subsidiaries of AIG and Gen Re in response to analysts' criticism of a $59 million decrease in AlG's loss
reserves for the third quarter of 2000. The two sham transactions increased AlG's loss reserves by $250
million in the fourth quarter of 2000 and $250 million in the first quarter of 2001, masking a declining trend
in loss reserves in the face of premium growth. AIG restated the transactions at issue in filings with the
Securities and Exchange Commission in May of 2005. Evidence presented at trial established that when
the investigation was disclosed to investors by AIG and through various media outlets between Feb. 14
and March 14, 2005, shares of AIG stock dropped from $73.12 to $61 .92

These convictions continue the string of successes in our crackdown on corporate fraud and our
effort to restore integrity to our financial markets," said Acting Deputy Attorney General Craig Morford
chairman of the President's Corporate Fraud Task Force



in

"The investing public must be able to trust and rely upon corporate management to provide
accurate information in their public filings," said Assistant Attorney General Alice S. Fisher of the Criminal
Division. "As these convictions demonstrate, executives who violate the criminal laws by deceiving
investors or aiding in that deception will be held accountable."

"We're very pleased with the jury's verdict, as it sends the appropriate message that those who
engage in corporate wrongdoing will be held accountable," said U.S. Attorney Kevin J. O'Connor of the
District of Connecticut.

"Take note - this is a resounding verdict and a strong message of deterrence and accountability in
a significant corporate fraud prosecution, said Chuck Rosenberg, U.S. Attorney, Eastern District of
Virginia.

"Today's verdict proves that the integrity of our nation's postal system cannot be undermined by
unscrupulous business executives," said Alexander Lazaroff, Chief Postal Inspector, U.S. Postal
Inspection Service. "The federal mail fraud statute enforced by U.S. Postal Inspectors is there to stop
them."

The government presented evidence at trial that showed that each of the defendants knew that
the true purpose of the transactions was to permit AIG to falsely report increasing loss reserves in its
statements to analysts and investors and its filings with the SEC. The defendants structured a sham
reinsurance transaction and created a phony paper trail to make it appear as though Gen Re had solicited
reinsurance from AIG when the evidence demonstrated that the parties knew AIG wanted the transaction
to manipulate its financial statements. Additionally, the defendants entered into a secret side deal
whereby AIG would never have to pay any losses under the contracts, AlG would return to Gen Re the
$10 million in premiums Gen Re paid to AIG and AIG paid Gen Re a $5 million fee for entering into the
transaction.

Ferguson, Monrad, Milton and Graham each face a maximum term of imprisonment of 210 years
in prison based upon their conviction on all counts and a fine of up to $46 million. Garand faces a
maximum term of imprisonment of 150 years and a fine of up to $29.5 million.

The sentencing date for all defendants has been set for May 15, 2008. All defendants remain
free on bond pending sentencing.

This continuing investigation was initiated by the Criminal Division's Fraud Section and the U.S.
Postal Inspection Service. The case was prosecuted by Fraud Section Principal Deputy chief Paul E.
Pelletier, Trial Attorney Adam Safwat, and Assistant U.S. Attorneys Eric J. Glover of the District of
Connecticut and Ray Patricco of the Eastern District of Virginia. Additional assistance was provided by
Paralegal Specialists Sarah Marberg, Fraud Section and Amy Konarski, District of Connecticut along with
U.S. Postal inspectors James Tendick, Mary Giberson, Paul Boyd and Cathy Cantley and Consumer
Fraud Analysts David Cyr, Charles Willetts, and James Walsh.
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UNITED STATES DISTRICT COURT

couxrs
EXHIBIT

DISTRICT OF CONNECTICUT

UNITED STATES OF AMERICA DOCKET NO. 3:06CR137(CFD)

RONALD E. FERGUSON

VERDICT FORM FOR DEFENDANT RONALD E. FERGUSON

COUNT ONE: CONSPIRACY

As to Count One charging Ronald E. Ferguson with conspiracy, we find the defendant (check
one) :

GUILTY NOT GUILTY

If you found Ronald E. Ferguson guilty as to Count One, then answer the following
questions:

Do all twelve of you agree that Ronald E. Ferguson conspired to commit securities fraud?

YES NO

Do all twelve of you agree that Ronald E. Ferguson conspired to make and cause to be
made false and misleading statements in documents and reports required to be filed under
the Securities Exchange Act of 1934?

YES NO*

Do all twelve of you agree that Ronald E. Ferguson conspired to falsify and cause to be
falsified the books and records of a public company?

YES NO

Do all twelve of you agree that Ronald E. Ferguson conspired to commit mail fraud?

YES NO

1

x

v.
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COUNT TWO: SECURITIES FRAUD

As to Count Two charging Ronald E. Ferguson with securities fraud, we find the defendant
(check one) :

GUILTY NOT GUILTY

COUNT THREE: SECURITIES FRAUD

As to Count Three charging Ronald E. Ferguson with securities fraud, we find the defendant
(check one) :

'M GUILTY NOT GUILTY

COUNT FOUR: SECURITIES FRAUD

As to Count Four charging Ronald E. Ferguson with securities fraud, we find the defendant
(check one) :

GUILTY NOT GUILTY

COUNT FIVE: SECURITIES FRAUD

As to Count Five charging Ronald E. Ferguson with securities fraud, we find the defendant
(check one) :

P,

GUILTY NOT GUILTY

COUNT SIX: FALSE STATEMENTS TO THE SEC

As to Count Six charging Ronald E, Ferguson with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one)
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COUNT SEVEN: FALSE STATEMENTS TO THE SEC

As to Count Seven charging Ronald E. Ferguson with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

COUNT EIGHT: SECURITIES FRAUD

As to Count Eight charging Ronald E. Ferguson with securities fraud, we find the defendant
(checkone) :

GUILTY NOT GUILTY

COUNT NINE: SECURITIES FRAUD

As to Count Nine charging Ronald E. Ferguson with securities fraud, we find the defendant
(check one):

NOT GUILTY

COUNT TEN: SECURITIES FRAUD

As to Count Ten charging Ronald E. Ferguson with securities fraud. 1 : find the defendant (check
one):

GUILTY NOT GUILTY

COUNT ELEVEN: FALSE STATEMENTS TO THE SEC

As to Count Eleven charging Ronald E. Ferguson with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (checkone):

GUILTY
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CDUNT TWELVE: FALSE STATEMENTS TO THE SEC

As to Count Twelve charging Ronald E. Ferguson with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one)

GUILTY NOT GUILTY

COUNT THIRTEEN: FALSE STATEMENTS TO THE SEC

As to Count Thirteen charging Ronald E. Ferguson with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one)

GUILTY NOT GUILTY

COUNT FOURTEEN: MAIL FRAUD

As to Count Fourteen charging Ronald E. Ferguson with mail fraud, we find the defendant (check

GUILTY NOT GUILTY

COUNT FIFTEEN: MAIL FRAUD

As to Count Fifteen charging Ronald E. Ferguson with mail fraud, we find the defendant (check

GUILTY NOT GUILTY

COUNT SIXTEEN: MAIL FRAUD

As to Count Sixteen charging Ronald E. Ferguson with mail fraud, we find the defendant (check

GUILTY NOT GUILTY



Case 3:06-cr-00137-CFD Document 987 Filed 02/25/2008 Page 5 of 20

UNITED STATES DISTRICT COURT

DISTRICT OF CONNECTICUT

UNITED STATES OF AMERICA DOCKET NO. 3:06CR137(CFD)

CHRISTOPHER P. GARAND

VERDICT FORM FOR DEFENDANT CHRISTOPHER p. GARAND

COUNT ONE: CONSPIRACY

As to Count One charging Christopher P. Garald with conspiracy, we find the defendant (check
one) :

GUILTY NOT GUILTY

If you found Christopher P. Garand guilty as to Count One, then answer the following
questions :

Do all twelve of you agree that Christopher P. Garald conspired to commit securities
fraud?

YES NO

Do all twelve of you agree that Christopher P. Garald conspired to make and cause to be
made false and misleading statements in documents and reports required to be filed under
the Securities Exchange Act of 1934?

pp YES

Do all twelve of you agree that Christopher P. Garald conspired to falsify and cause to be
falsified the books and records of a public company

YES NO

Do all twelve of you agree that Christopher P. Garald conspired to commit mail fraud?

YES

v.
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COUNT EIGHT: SECURITIES FRAUD

As to Count Eight charging Christopher P. Garand with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT NINE: SECURITIES FRAUD

As to Count Nine charging Christopher P. Garand with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT TEN: SECURITIES FRAUD

As to Count Ten charging Christopher P. Garand with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT ELEVEN: FALSE STATEMENTS TO THE SEC

As to Count Eleven charging Christopher P. Garand with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

COUNT TWELVE: FALSE STATEMENTS TO THE SEC

As to Count Twelve charging Christopher P, Garald with making or causing to be made false
and misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

6
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COUNT THIRTEEN: FALSE STATEMENTS T() THE SEC

As to Count Thirteen charging Christopher P. Garand with making or causing to be made false
and misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one) :

GUILTY NOT GUILTY

COUNT FOURTEEN: MAIL FRAUD

As to Count Fourteen charging Christopher P. Garald with mail fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT FIFTEEN: MAIL FRAUD

As to Count Fifteen charging Christopher P. Garand with mail fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT SIXTEEN: MAIL FRAUD

As to Count Sixteen charging Christopher P. Garald with mail fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

7
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UNITED STATES DISTRICT COURT

DISTRICT OF CONNECTICUT

UNITED STATES OF AMERICA DOCKET NO. 3:06CR137(CFD)

ROBERT D. GRAHAM

VERDICT FORM FOR DEFENDANT ROBERT D. GRAHAM

COUNT ONE: CONSPIRACY

As to Count One charging Robert D. Graham with conspiracy, we find the defendant (check one) :

GUILTY NOT GUILTY

If you found Robert D. Graham guilty as to Count One, then answer the following
questions:

Do all twelve of you agree that Robert D. Graham conspired to commit securities fraud?

YES NO

Do all twelve of you agree that Robert D, Graham conspired to make and cause to be
made false and misleading statements in documents and reports required to be filed under
the Securities Exchange Act of 1934?

YES NO

Do all twelve of you agree that Robert D, Graham conspired to falsify and cause to be
falsified the books and records of a public company?

YES NO

Do all twelve of you agree that Robert D. Graham conspired to commit mail fraud?

X

YES

v.

NO
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COUNT TWO: SECURITIES FRAUD

As to Count Two charging Robert D. Graham with securities fraud, we find the defendant (check
one) :

GUILTY NOT GUILTY

COUNT THREE: SECURITIES FRAUD

As to Count Three charging Robert D. Graham with securities fraud, we find the defendant
(check one)1

GUILTY NOT GUILTY

COUNT FOUR: SECURITIES FRAUD

As to Count Four charging Robert D. Graham with securities fraud, we find the defendant (check
one) :

GUILTY NOT GUILTY

COUNT FIVE: SECURITIES FRAUD

As to Count Five charging Robert D. Graham with securities fraud, we find the defendant (check
one):

GUILTY NOT GUILTY

COUNT SIX: FALSE STATEMENTS TO THE SEC

As to Count Six charging Robert D. Graham with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one)

GUILTY NOT GUILTY
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COUNT SEVEN: FALSE STATEMENTS TO THE SEC

As to Count Seven charging Robert D. Graham with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

COUNT EIGHT: SECURITIES FRAUD

As to Count Eight charging Robert D. Graham with securities fraud, we find the defendant
(check one) :

GUILTY NOT GUILTY

COUNT NINE: SECURITIES FRAUD

As to Count Nine charging Robert D. Graham with securities fraud, we rind the defendant (check
one):

GU1LTY NOT GUILTY

COUNT TEN: SECURITIES FRAUD

As to Count Ten charging Robert D. Graham with securities fraud, we End the defendant (check
one) :

GUILTY NOT GUILTY

COUNT ELEVEN: FALSE STATEMENTS TO THE SEC

As to Count Eleven charging Robert D. Graham with making or causing to be made false and
misleading statements in documents and reports required to be tiled under the Securities
Exchange Act of 1934, we find the defendant (check one)

11

GUILTY NOT GUILTY
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COUNT TWELVE: FALSE STATEMENTS TO THE SEC

As to Count Twelve charging Robert D. Graham with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one)

GUILTY NOT GUILTY

COUNT THIRTEEN: FALSE STATEMENTS TO THE SEC

As to Count Thirteen charging Robert D. Graham with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one)

GUILTY NOT GUILTY

COUNT FOURTEEN: MAIL FRAUD

As to Count Fourteen charging Robert D. Graham with mail fraud, we find the defendant (check

GUILTY NOT GUILTY

COUNT FIFTEEN: MAIL FRAUD

As to Count Fifteen charging Robert D. Graham with mail fraud, we find the defendant (check
one)

GUILTY NOT GUILTY

COUNT SIXTEEN: MAIL FRAUD

As to Count Sixteen charging Robert D. Graham with mail fraud, we find the defendant (check

GUILTY NOT GUILTY
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UNITED STATES DISTRICT COURT

DISTRICT OF CONNECTICUT

UNITED STATES OF AMERICA DOCKET no. 3:06CR137(CFD)

CHRISTIAN M. MILTON

VERDICT FORM FOR DEFENDANT CHRISTIAN M. MILTON

COUNT ONE: CONSPIRACY

As to Count One charging Christian M. Milton with conspiracy, we find the defendant (check
one) :

GUILTY NOT GUILTY

If you found Christian M. Milton guilty as to Count One, then answer the following
question:

Do all twelve of you agree that Christian M. Milton conspired to commit securities fraud?

YES N O

Do all twelve of you agree that Christian M. Milton conspired to make and cause to be
made false and misleading statements in documents and reports required to be filed under
the Securities Exchange Act of 1934?

YES

Do all twelve of you agree that Christian M. Milton conspired to falsify and cause to be
falsified the books and records of a public company

YES

Do all twelve of you agree that Christian M. Milton conspired to commit mail fraud?

YES NO

v.

12
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COUNT TWO: SECURITIES FRAUD

As to Count Two charging Christian M. Milton with securities fraud, we find the defendant
(check one) :

GUILTY NOT GUILTY

COUNT THREE: SECURITIES FRAUD

As to Count Three charging Christian M. Milton with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT FOUR: SECURITIES FRAUD

As to Count Four charging Christian M. Milton with securities fraud, we find the defendant
(check one)

GUILTY NOT GUILTY

COUNT FIVE: SECURITIES FRAUD

As to Count Five charging Christian M. Milton with securities fraud, we find the defendant
(check one)

GUILTY NOT GUILTY

COUNT SIX: FALSE STATEMENTS TO THE SEC

As to Count Six charging Christian M. Milton with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one)

x GUILTY NOT GUILTY
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COUNT SEVEN: FALSE STATEMENTS TO THE SEC

As to Count Seven charging Christian M. Milton with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one) :

GUILTY NOT GUILTY

COUNT EIGHT: SECURITIES FRAUD

As to Count Eight charging Christian M. Milton with securities fraud, we find the defendant
(check one) :

GUILTY NOT GUILTY

COUNT NINE: SECURITIES FRAUD

As to Count Nine charging Christian M. Milton with securities fraud, we find the defendant
(check one) :

GUILTY NOT GUILTY

COUNT TEN: SECURITIES FRAUD

As to Count Ten charging Christian M. Milton with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT ELEVEN: FALSE STATEMENTS TO THE SEC

As to Count Eleven charging Christian M. Milton with making or causing to be made false and
misleading statements in documents and reports required to be tiled under the Securities
Exchange Act of 1934, we find the defendant (check one)

GUILTY NOT GUILTY
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COUNT TWELVE: FALSE STATEMENTS TO THE SEC

As to Count Twelve charging Christian M. Milton with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

COUNT THIRTEEN: FALSE STATEMENTS TO THE SEC

As to Count Thirteen charging Christian M. Milton with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one) :

GUILTY NOT GUILTY

COUNT FOURTEEN: MAIL FRAUD

As to Count Fourteen charging Christian M. Milton with mail fraud, we find the defendant
(check one) :

GUILTY NOT GUILTY

COUNT FIFTEEN: MAIL FRAUD

As to Count Fifteen charging Christian M. Milton with mail fraud, we find the defendant (check
one) :

GUILTY NOT GUILTY

COUNT SIXTEEN: MAIL FRAUD

As to Count Sixteen charging Christian M. Milton with mail fraud, we find the defendant (check
one)

GUILTY NOT GUILTY
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UNITED STATES DISTRICT COURT

DISTRICT OF CONNECTICUT

UNITED STATES OF AMERICA DOCKET no. 3:06CR137(CFD)

ELIZABETH A. MONRAD

VERDICT FORM FOR DEFENDANT ELIZABETH A. MONRAD

COUNT ONE: CONSPIRACY

As to Count One charging Elizabeth A. Monrad with conspiracy, we find the defendant (check
one)

GUILTY NOT GUILTY

If you found Elizabeth A. Monrad guilty as to Count One, then answer the following
questions

Do all twelve of you agree that Elizabeth A. Monrad conspired to commit securities
fraud?

Do all twelve of you agree that Elizabeth A. Monrad conspired to make and cause to be
made false and misleading statements in documents and reports required to be filed under
the Securities Exchange Act of 1934?

Do all twelve of you agree that Elizabeth A. Monrad conspired to falsify and cause to be
falsified the books and records of a public company

Do all twelve of you agree that Elizabeth A. Monrad conspired to commit mail fraud?
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COUNT TWO: SECURITIES FRAUD

As to Count Two charging Elizabeth A, Monrad with securities fraud, we find the defendant
(check one) :

GUILTY NOT GUILTY

COUNT THREE: SECURITIES FRAUD

As to Count Three charging Elizabeth A. Monrad with securities fraud, we find the defendant
(check on e) :

GUILTY NOT GUILTY

COUNT FOUR: SECURITIES FRAUD

As to Count Four charging Elizabeth A. Monrad with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT FIVE: SECURITIES FRAUD

As to Count Five charging Elizabeth A. Monrad with securities fraud, we find the defendant
(check one)

GUILTY NOT GUILTY

COUNT SIX: FALSE STATEMENTS TO THE SEC

As to Count Six charging Elizabeth A. Monrad with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one)

GUILTY NOT GUILTY
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COUNT SEVEN: FALSE STATEMENTS TO THE SEC

As to Count Seven charging Elizabeth A. Monrad or causing to be made false and misleading
statements in documents and reports required to be filed under the Securities Exchange Act of
1934, we find the defendant (check one)

GUILTY NOT GUILTY

COUNT EIGHT: SECURITIES FRAUD

As to Count Eight charging Elizabeth A. Monrad with securities fraud, we find the defendant
( ch e ck  on e )

GUILTY NOT GUILTY

COUNT NINE: SECURITIES FRAUD

As to Count Nine charging Elizabeth A. Monrad with securities fraud, we find the defendant
( ch e ck  on e )

GUILTY NOT GUILTY

COUNT TEN: SECURITIES FRAUD

As to Count Ten charging Elizabeth A. Monrad with securities fraud, we find the defendant
(check one)

GUILTY NOT GUILTY

COUNT ELEVEN: FALSE STATEMENTS TO THE SEC

As to Count Eleven charging Elizabeth A. Monrad with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one)

GUILTY NOT GUILTY

18
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COUNT TWELVE: FALSE STATEMENTS TO THE SEC

As to Count Twelve charging Elizabeth A. Monrad with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one) :

GUILTY NOT GUILTY

COUNT THIRTEEN: FALSE STATEMENTS TO THE SEC

As to Count Thirteen charging Elizabeth A. Monrad with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

COUNT FOURTEEN: MAIL FRAUD

As to Count Fourteen charging Elizabeth A. Monrad with mail fraud, we find the defendant
(check one) :

GUILTY NOT GUILTY

COUNT FIFTEEN: MAIL FRAUD

As to Count Fifteen charging Elizabeth A. Monrad with mail fraud, we find the defendant (check
one) :

GUILTY NOT GUILTY

19
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COUNT SIXTEEN: MAIL FRAUD

As to Count Sixteen charging Elizabeth A. Monrad with mail fraud, we find the defendant (check
one) :

GUILTY NOT GUILTY

. | /Dated at Hanford, Connecticut, on this 21 day of February, 2008.

A
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Wednesday, January 30. 2008

AIG settles with Attorney General's office
Dallas Business Journal

Insurance cam°er American International Group Inc. on Tuesday settled a bid-rigging
investigation with Texas Attorney General Greg Abbott.

Under the settlement, the company must end its involvement in a bid-rigging scheme engineered
by broker Marsh McLennan and pay $12.5 million to nine states and the District of Columbia.
Texas will receive more than $3.7 million under the settlement. The settlement requires AIG to
reform its business practices, including disclosing to its customers the precise amount of
compensation it pays to insurance brokers.

An investigation by the attorney general found that AIG participated in deceptive insurance bid-
rigging, price-iixing and other schemes in the commercial insurance market. McLennan devised
the scheme to mislead large and small companies, nonprofit organizations and public entities into
believing they were receiving the most competitive commercial premiums available, according to
a statement by the attorney general's office.

Prior to the settlement AIG paid restitution to a nationwide group of policyholders including those
in Texas.

The attorney general's investigation focused on AIG's failure to disclose "contingent commissions
it paid to insurance brokers. According to the attorney general, McLennan devised a scheme that
gave commercial policyholders the appearance of a legitimate competitive policy bidding process
when in fact Marsh secretly pre-designated certain insurers to win bids, and the results for
policyholders were actually inflated rates, not competitive bids. The anti-competitive scheme
succeeded because insurers such as AIG earned preferred status with Marsh by paying the
contingent commissions" to insurance brokers, which it failed to disclose to its policyholders

according to the attorney general

The attorney general's enforcement action also alleges that AIG entered into an illegal agreement
not to compete against Allied World Assurance Co., another surplus lines property and casualty
insurer, resulting in an unreasonable restraint of trade. While the other states did not elect to
bring those charges against AIG, the company paid Texas $5oo,ooo

Other states participating in the settlement against AIG are Florida, Hawaii, Maryland
Massachusetts, Michigan, Oregon, Pennsylvania, West Virginia and Washington D.C

Allcontents of this si te © American City Business Journals Inc.  Al l  r ights reserved

http:// .biziournals.com/dallas/stories/2008/0l/28/daily20.html'?t=printable 2/26/2008
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, 4 United States Attorney

Southern District of New York

FOR IMMED IATE RELEASE
December 18 , 2007

CONTACT : U.S. ATTORNEY'S OFFICE
YUSILL SCRIBNER,
REBEKAH CARMICHAEL
PUBLIC INFORMATION OFFICE
(212) 637-2600

FBI
JIM MARGOLIN, REBECCA CALLAHAN
(212) 384-2720, 2195

U.S. ANNOUNCES ARREST OF AIG OFFICER AND
TWO OTHERS IN MAIL FRAUD SCHEME

MICHAEL J. GARCIA, the United States Attorney for the
Southern District of New York, and MARK J. MERSHON, the Assistant
Director-in-Charge of the New York Office of the Federal Bureau
of Investigation ("FBI"), announced the arrest today of JOHN J.
FALCETTA, GARY J. SANTONE, and THOMAS R. POMBONYO, in connection
with a scheme to defraud American International Group, Inc.
("AIG") of over one million dollars. A fourth defendant, JUSTIN
BROADBENT, has not yet been apprehended. According to the
Complaint filed in Manhattan federal court:

FALCETTA worked at AIG in Manhattan as a Vice President
of Human Resources within AIG's life insurance division, from
September 2005 to August 2007. As such, FALCETTA was authorized,
on behalf of AIG, to retain outside search agencies, colloquially
known as "headhunters," in order to fill certain vacant positions
within AIG. FALCETTA had authority to add vendors to AIG's
approved list of search agencies. FALCETTA also was authorized
to approve for payment invoices submitted to AIG by such search
agencies. No other approvals besides FALCETTA' s were required
for payments of $50,000 or less.

FALCETTA added as vendors four companies that purported
to be "search agencies": Broadbent Advisory Group, whose
principal was BROADBENT; G. Santone Associates, whose principal
was SANTONE; and Enterprise Business Group and Global Search
Affiliates. Inc whose principal was POMBONYO. FALCETTA had
relationships with BROADBENT, SANTONE, and POMBONYO that
pre-existed any purported business relationship any of their
respective companies had with AIG FALCETTA arranged with
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BROADBENT, SANTONE, and POMBONYO for them to submit invoices in
the names of their respective companies, charging AIG for
services purportedly under taken in connection with search efforts
for employee positions with AIG; however, those services never
were undertaken. Instead, FALCETTA approved payment for sham
services by these sham companies, and then received kickbacks in
return, issued by each of BROADBENT, SANTONE, and POMBONYO, in
the names of their respective companies, to a sole proprietorship
used by FALCETTA, called "Human Capital Management Partners."

BROADBENT submitted invoices to AIG, requesting
payment of at least approximately $479,000. FALCETTA approved
for payment four of those invoices, in the total amount of
$l20,000, which payments in fact were mailed by AIG to BROADBENT.
The balance of the invoices were unpaid because AIG received them
via Federal Express immediately following FALCETTA' s termination
on August 20, 2007. In return, BROADBENT issued a check for
$79,200, to "Human Capital Management Partners," which was
apparently endorsed and deposited by FALCETTA.

SANTONB submitted invoices to AIG, requesting payment
of at least approximately $320,594.60. FALCETTA approved for
payment all of those invoices, which payments in f act were mailed
by AIG to SANTONE. In return, SANTONE issued three checks
totaling $207,276, to "Human Capital Management Partners," which
were apparently endorsed and deposited by FALCETTA.

POMBONYO submitted invoices to AIG, requesting payment
of at least approximately $674,886. FALCETTA approved for
payment all of those invoices, which payments in fact were mailed
by AIG to POMBONYO In return. POMBONYO issued at least five
checks totaling $l76,000, to "Human Capital Management Partners
which were apparently endorsed and deposited by FALCETTA

FALCETTA, SANTONE, and POMBONYO were presented earlier
today in federal courts in Boston, Philadelphia, and Manhattan
respectively

Mr. GARCIA praised the investigative work of the FBI
including its Lakeville, Massachusetts, satellite office Mr
GARCIA also said that the investigation is continuing

The charges contained in the Complaint are merely
accusations, and the defendants are presumed innocent unless and
until proven guilty

Assistant United States Attorney E. DANYA PERRY is in
charge of the prosecution

07-313 ###
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Minnesota workers' insurance group suing AIG
Minneapolis I St. PaulBusiness Journal - by Qarissai...!A/yan! Staff Writer

The Minnesota Workers' Compensation Reinsurance Association and the Minnesota Workers'
Compensation Insurers Association tiled suit against American International Group Inc. Tuesday.

In a press release, The Minnesota Workers' Compensation Reinsurance Association says it is
seeldng to recover more than $100 million in damages for fraudulent actions and violations of the
Federal Racketeer Influenced and Corrupt Organizations Act.

A suit filed in United States District Court for the District of Minnesota alleges that New York-
based American Insurance Group understated its workers' compensation business in Minnesota
for the past 22 years, in order to avoid paying part of a collective statewide fund covering large
workplace injury claims.

AIG representatives said the company does not comment on ongoing litigation.

WCRA President and CEO Carl Cummins III said in a statement, "We first became aware of AIG's
fraudulent reporting of workers' compensation premium data to the WCRA and MWCIA in the
spring of 2oo5."

Cummins said the group obtained a copy of a memorandum written in 1992 by AIG's former
general counsel, as a result of the New York Attorney General's investigation of AIG. The
memorandum acknowledged that AIG's workers' compensation business was "permeated with
illegality" and revealed that as a part of this illegal conduct, AIG was lowering reinsurance
premiums due WCRA. AIG paid $1.64 billion to settle a suit in New York last year - for fraudulent
business practices including underpaying workers' compensation premiums, and is currently
facing similar investigations across the country

The WCRA is a nonprofit association of about too members, which was created by the Minnesota
legislature in 1979 to supply reinsurance to all insurers and self-insurers in Minnesota. This
reinsurance is used to pay catastrophic workers' compensation claims to injured Minnesota
workers
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I SECURITIES AND EXCHANGE COMMISSION

LITIGATION RELEASE no. 19560 / February 9, 2006

ACCOUNTING AND AUDITING ENFORCEMENT RELEASE no. 2371
February 9, 2006

SECURITIES AND EXCHANGE COMMISSION v. AMERICAN
INTERNATIONAL GROUP, INC., Case No. 06 CV 1ooo (S.l I

SEC CHARGES AIG WITH SECURITIES FRAUD

The Securities and Exchange Commission announced today the filing and
settlement of charges that American International Group, Inc. (AIG)
committed securities fraud. The settlement is part of a global resolution of
federal and state actions under which AIG will pay in excess of $1.6 billion
to resolve claims related to improper accounting, bid rigging and practices
involving workers' compensation funds.

The Commission announced the settlement in coordination with the Office
of the New York State Attorney General, the Superintendent of Insurance of
the State of New York and the United States Department of Justice, which
have also reached settlements with AIG.

The settlement with the Commission provides that AIG will pay $800
million, consisting of disgorgement of $700 million and a penalty of $100
million, and undertake corporate reforms designed to prevent similar
misconduct from occurring. The penalty amount takes into account AIG's
substantial cooperation during the Commission's investigation.

The Commission's complaint, filed today in federal court in Manhattan,
alleges that AIG's reinsurance transactions with General Re Corporation
(Gen Re) were designed to inflate falsely AIG's loss reserves by $500
million in order to quell analyst criticism that AIG's reserves had been
declining. The complaint also identifies a number of other transactions in
which AIG materially misstated its financial results through sham
transactions and entities created for the purpose of misleading the
investing public

Specifically, the Commission's complaint alleges that in December 2000 and
March 2001. AIG entered into two sham reinsurance transactions with Gen
Re that had no economic substance but were designed to allow AIG to
improperly add a total of $500 million in phony loss reserves to its balance
sheet in the fourth quarter of 2000 and the first quarter of 2001. The
transactions were initiated by AIG to quell analysts' criticism of AIG for a
prior reduction of the reserves. In addition, the complaint alleges that in
2000, AIG engaged in a transaction with Capco Reinsurance Company, Ltd
(Capco) to conceal approximately $200 million in underwriting losses in its

http://www.sec.gov/litigation/litreleases/lrl 9560.htm 3/19/2008
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general insurance business by improperly converting them to capital (or
investment) losses to make those losses less embarrassing to AIG, The
complaint further alleges that in 1991, AIG established Union Excess
Reinsurance Company Ltd. (Union Excess), an offshore reinsurer, to which
it ultimately ceded approximately 50 reinsurance contracts for its own
benefit. Although AIG controlled Union Excess, it improperly failed to
consolidate Union Excess's financial results with its own, and in fact took
steps to conceal its control over Union Excess from its auditors and
regulators. As a result of these actions and other accounting improprieties,
AIG fraudulently improved its financial results.

Shortly after federal and state regulators contacted AIG about the Gen Re
transaction, AIG commenced an internal investigation that eventually led to
a restatement of its prior accounting for approximately 66 transactions or
items. In its restatement, AIG admitted not only that its accounting for
certain transactions had been improper, but also that the purpose behind
some of those transactions was to improve financial results that AIG
believed to be important to the market. AIG also conceded in its
restatement that certain transactions may have "involved documentation
that did not accurately reflect the true nature of the arrangements [and]
misrepresentations to members of management, regulators and AIG's
independent auditors." Furthermore, the restatement summarized several
transactions that AIG accounted for improperly, including, among others,
two sham reinsurance transactions with Gen Re and certain transactions
involving Capco and Union Excess. As a result of the restatement, AIG
reduced its shareholders' equity at December 31, 2004 by approximately
$2.26 billion (or 2.7%).

In the Commission's settlement, AIG has agreed, without admitting or
denying the allegations of the complaint, to the entry of a Court order
enjoining it from violating the anti fraud, books and records, internal
controls, and periodic reponzing provisions of the federal securities laws.
The order also requires that AIG pay a civil penalty of $100 million and
disgorge ill-gotten gains of $700 million, all of which the Commission will
seek to distribute to injured investors. AIG has also agreed to certain
undertakings designed to assure the Commission that future transactions
will be properly accounted for and that senior AIG officers and executives
receive adequate training concerning their obligations under the federal
securities laws. AIG's remedial measures include, among other things, (i)
appointing a new Chief Executive Officer and Chief Financial Officer, (ii)
putting forth a statement of tone and philosophy committed to achieving
transparency and clear communication with all stakeholders through
effective corporate governance, a strong control environment, high ethical
standards and financial reporting integrity, (iii) establishing a Regulatory,
Compliance and Legal Committee to provide oversight of AIG's compliance
with applicable laws and regulations, and (iv) enhancing its "Code of
Conduct" for employees and mandating that all employees complete special
formal ethics training. This proposed settlement is subject to court
approval.

The settlement takes into consideration AIG's cooperation during the
investigation and its remediation efforts in response to material weaknesses
identified by its internal review. From the outset of the investigation, AIG
gave complete cooperation to the investigation by the Commission's staff.
Among other things, A1G (i) promptly provided information regarding any
relevant facts and documents uncovered in its internal review, (ii) provided

http://www.sec.gov/1itigation/litreleases/lr19560.htm 3/19/2008
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The Commission acknowledges the assistance and cooperation of the Office
of the New York State Attorney General, the Superintendent of Insurance of
the State of New York, the U.S. Department of Justice, Fraud Section,
Criminal Division, and the U.S. Postal Inspection Service.

the staff with regular updates on the status of the internal review, and (iii)
sent a clear message to its employees that they should cooperate in the
staff's investigation by terminating those employees, including members of
AIG's former senior management, who chose not to cooperate in the staff's
investigation.
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CRM
(202) 514-2007

TDD (202) 514-1888

American International Group, Inc. Enters into Agreement with the
United States

WASHINGTON, D.C. - American International Group, Inc. (AIG) has agreed to resolve criminal liability
arising from misstatements in its periodic financial reports Tiled with the U.S. Securities and Exchange
Commission (SEC) between 2000 and 2004 by paying $25 million in penalties to the United States and
cooperating fully in the government's continuing criminal investigation, Acting Deputy Attorney General Paul
J. Mcnulty and Assistant Attorney General Alice S. Fisher of the Criminal Division announced today.

The resolution, which was set forth in a letter agreement between the Fraud Section of the Department
of Justice and AIG, addresses AIG's liability for two transactions. The first transaction involved a fraudulent
scheme between AIG and General Re Corporation (Gen Re) that was designed to create the appearance
that AIG had increased its loss reserves, a key financial indicator for insurance companies. During the fourth
quarter of 2000, high-level executives at AIG solicited high-level executives at Gen Re to execute a series of
transactions which were designed to enable AIG to improperly report an increase in loss reserves totaling
$500 million. As a result of these fraudulent transactions with Gen Re, AIG improperly booked approximately
$250 million in loss reserves in the fourth quarter of 2000 and an additional $250 million in loss reserves in
the first quarter of 2001. It reported those additional loss reserves to the public in its earnings releases and
in financial reports it filed with the SEC. AIG entered into these transactions following investment analysts'
criticism of AIG's reported loss reserve reductions in the third quarter of 2000.

The transaction documentation included: a false "paper trail" offer letter which made it appear that AIG
had been requested by Gen Re to assume certain reinsurance risk from Gen Re, and contracts which made
it appear that AIG was assuming reinsurance risk and was being paid an up-front fee of $10 million for doing
so, when, in fact, AIG was not assuming any real risk and was paying Gen Re an undisclosed $5 million plus
interest for participating in the transactions. As a result of these sham transactions, AIG improperly reported
positive loss reserve growth for each of those periods when, in fact, AIG would have reported further
decreases in loss reserves for those quarters.

This transaction also was the subject of an indictment returned last week in the Eastern District of
Virginia which charged three former Gen Re executives and one former AIG executive with conspiracy,
securities fraud, mail and wire fraud and making false statements to the SEC. That indictment is not affected
by today's agreement with AIG.

In the second transaction covered by the agreement, AIG hid approximately $200 million in underwriting
losses in 2000 in its general insurance business by improperly converting them into capital losses (i.e.,
investment losses) that were less important to the investment community and thus would blunt the attention
of investors and analysts. As a result of transactions with Capco Reinsurance Company, Ltd. (Capco), an
offshore entity, AIG improperly failed to report in its SEC filings and earnings releases approximately $200
million in underwriting losses for the years 2000, 2001 and 2002. AIG structured a series of bogus
transactions to convert underwriting losses to investment losses by transferring them to Capco. AlG
effectively capitalized Capco through an AlG subsidiary and through loans to individuals who supposedly
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acted as independent shareholders of Capco.

AIG has agreed to accept responsibility for its actions and the actions of its employees. Subject to the
terms of the agreement, the Department of Justice has agreed not to prosecute AIG for any crimes
commit&ed by the corporation relating to these two transactions.

"Corporations have a responsibility for honest reporting of their financial condition to the SEC and the
investing public," said Acting Deputy Attorney General McNulty. "Today's settlement sends a clear message
to every publicly traded corporation that 'hitting the numbers' must take a back seat to accurate financial
reporting. This settlement is a major step forward in our efforts to strengthen the integrity of the investment
marketplace and our system of accountability."

"The integrity of the nation's markets is built on a foundation of responsible corporate citizenship," said
Assistant Attorney General Fisher. "Companies must ensure that business is conducted in a legal manner,
and they should also be prepared to accept responsibility and reform their practices when their actions or
the actions of their employees run afoul of the law."

"It is befitting that during National Consumer Protection Week the penalties paid will be deposited into
the Consumer Fraud Fund. These funds will enhance our efforts in protecting the American consumer and
the integrity of our nation's mail system through consumer education and prevention programs," said Lee R.
Heath, Chief Postal Inspector, U.S. Postal Inspection Service.

In a related enforcement proceeding filed earlier today by the U.S. Securities and Exchange
Commission, AIG consented to the entry of a judgment requiring AIG, among other things, to pay $800
million in penalties.

The case was prosecuted by Trial Attorneys Colleen Conry, Eva Saketkoo and Michael K. Atkinson of
the Fraud Section, which is headed by Acting Chief Paul E. Pelletier. The case was investigated by the U.S.
Postal Inspection Service. The indictment of the former AIG and Gen Re executives was also prosecuted by
Raymond Patricco and Michael Dry, Assistant U.S, Attorneys in the Eastern District of Virginia.

###
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Attorney for Plaintiff
SECURITIES AND EXCHANGE COMMISSION
Northeast Regional Office
3 World Financial Center
New York, NY 10281-1022
(212) 336-1020

SECURITIES AND EXCHANGE COMMISSION,

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MARK K. SCHONFELD (MS-2798)
REGIONAL DIRECTOR
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Plaintiff,
06Civ.
ECF CASE

( )
-against-

AMERICAN INTERNATIQNAL GRQUP, mc.,
COMPLAINT

Defendant.

Plaintiff Securities and Exchange Commission (the "Commission"), for its Complaint

against Defendant American International Group, Inc. ("AIG"), alleges as follows:

SUMMARY OF ALLEGATIONS

In dis case, the Commission alleges thatfrom at least 2000 until 2005, AIG

materially falsified its financial statements through a variety of sham transactions and entities

whose purpose was to paint a falsely rosy picture of AIG's financial results to analysts and

investors

2 Among other things, AIG structured two sham reinsurance transactions with

General Re Corporation ("Gen Re"). The purpose of the transactions was to add a total of $500

million in phony loss reserves to AIG's balance sheet in the fourth quarter of2000 and the first

1.

o



-quarter of 2001; The transactions were iniliated by AIG to quell criticism by analystsconcerning

a reduction in AIG's loss reserves in the third quarter of 2000; The transactions had no

economic substance, amounting to a round trip of cash, but they were designed to, and did,have

a specific and false accounting effect.

3. Shortly alter receiving the Commission's subpoena in February 2005 specifically

directed to the Gen Re transaction, AIG commenced an internal investigation that ultimately led

to restatement of its prior accounting for approximately 66 transactions or~~items.

4. In its restatement, AIG adlnnitted not only that its accounting for certain

transactions had been improper, but also that the propose behind those transactions had been to

improve financial results that AIG had believed to be important to the market.

AIG also conceded in its restatement that certain transactions may have "involved

documentation that did not accurately reflect the true nature of the arrangements ... [and]

misrepresentations to members of management, regulators and AIG's independent auditors."

AIG further admitted that "there was insufficient risk transfer to qualify for

insurance accounting for certain transactions where AIG subsidiaries either wrote direct

insurance or assumed or ceded reinsurance."

In a May 31, 2005 press release announcing the restatement, AIG said that the

restatement would reduce AIG's consolidated shareholders' equity at DeceMber 31, 2004 by

approximately $2.26 billion (or 2.7%).

8 During the period of the fraud, AIG distributed its stock in a stock-for-stock

corporate acquisition

9 AIG"s admission of these extensive accounting irregularities came on the heels of

two prior Commission actions against AIG alleging violations of the federal securities laws

5.

6.

7.



10.. In the first case, in September 2003, the Commission charged AIG with securities

fitaud for fashioning and selling a sham "insufanoe" product to Brightpoint, Inc; for the sold

purpose of enabling Brightpoint to report false and misleading financial information to the

public. AIG settled that action with the payment of a S10 million civil penalty. See SEC v

Bn'ghtpoint, Inc., et al., Litig. Rel. No. 18340 (Sept. 11, 2003)

11. IN the second case, in November 2004, the Commission again charged AIG with

securities fraud for developing, marketing, and entering into transactions that enabled another

public company, PNC Financial Services Group, Inc., to remove fraudulently certain volatile

troubled, or underperforming loans and other assets from its balance sheet. AIG settled that

action and related criminal charges by paying $126 million in disgorgement and penalties and

retaining an independent consultant to, among other things, review certain other transactions to

which AIG hadbeen a party. See SEC v. American Int'l Group, Inc., Litig. Rel.No. 18985

(Nov. 30, 2004)

12. In connection with the conduct alleged in this Complaint, AIG employed devices

schemes, and artifices to defraud that AIG deliberately designed to have a materially false and

misleading impact on AIG's financial statements, that did have such an impact, and that operated

as a fraud

13. In the offer and sale and in comlection with the purchase and Sale of its securities

AIG made material misrepresentations and omissions ofmaterial fact in annual and other

pen'odic reports filed with the Commission, other Commission Filings, and press releases

VIOLATIONS

14. By virile of the forego 'mg conduct, AIG, directly or indirectly, singly or in

concert, has engaged in acts, practices and courses of business that constitute violations of



Sections 17ca)<1), 17(a)(2), an<1.17(a)(3) of the Securities Act of 1933 ("Securities Act") [15

U.s.c. §§77¢l(3)(1). 77q<a)<2>, 77q(a><3>1, Sections 10(b), 13(a), 13(b)(2)(A), 13<b)<2)(B), and

13(1>)(5) of the Exchange Act of 1934 ("Exchange Act") [15 U.s.c. §§ 78j(b), 78m(a)

7g(m)(b)(2)(A), 78<m>ct>><2)<B>, and 78(1H)(b)(5)] and Rules 101»5(a), 10b-5(b), 10b-5(¢), 12b

20, 13a-1, 13a-1, and 13b2-1 [17 C.F.R. §§240.lOb-5(a), 240.10b-5(b), 240.lOb-5(c), 240.12b

20, 13a-1, 13a-13, and 13b2-1]

JURISDICTION AND VENUE

15. The Commission brings this action pursuant to. the authority conferred upon it by

Section 20(b) of the Securities Act [15 U.S,C. §77t(b)] and Section 21(d)(1) of the Exchange

Act [15 U.S.C. § 78u(d)(1)] seeldng a final judgment: (i) restraining and permanently enjoining

AIG firm violating certain specified provisions of the federal securities laws; (ii) requiring AIG

to disgorge any ill~gotteu1 gains, and (iii) imposing civil money penalties against AIG pursuant to

Section 20(d) of the Securities Act [15 U.S.C. § 77t(d)] and Section 21(d)(3) of the Exchange

Act [15 U.S.C. § 78u(d)(3)]

This Court has jurisdiction over this action pursuant to Section 22(a) of the

Securities Act [15 U.S.C. § '77v(a)] and Sections 2l(e) and 27 of the Exchange Act [15 U.S.C

16.

§§78u(e) and 78aa]

17. AIG, directly or indirectly, singly or in concert, has made use of the means and

instrumentalities of interstate commerce. or of the mails, in connection with the transactions

acts, practices and courses of business alleged here

Venue lies in the Southern District of New York, pursuant to Section 22(a) of the

Securities Act [15 U.S.C. §77v(a)] and Section 27 of the Exchange Act [15 U.S.C. §§ 78u(e)

and 78aa]. AIG's principal corporate offices are located in New York, New York

18.
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THE DEFENDANT

19. AIG, a DelawaroOorporation, is a holding. company that, through its subsidiaries,

is engaged in a broad1*ange of insurance and insurance-related activitiesjn the United States and

abroad. AIG's common stock is registered with the Commission pursuant to Section 12(b) of the

Exchange Act and is listed on the New York Stock Exchange.

20. During the period of the iirand, AIG distributed its stock in connection with its

August 29, 2001 acquisition of Américau General Corporation ("Amelican G4ener21") to

American General stockholders

OTHER RELEVANT ENTITIES

21. Gen Re is a Connecticut corporation with its principal corporate offices located in

Stamford, Connecticut. Gen Re is a holding company for global reinsurance and related risk

assessment, risk transfer, and risk management operations GenRe becamea wholly owned

subsidiary 0f Berkshire Hathaway Inc. on December 21 , 1998. Berkshire Hathaway's Class -A

and Class B common stock isregistered with the Commission pursuant to Section 12(b) of the

Exchange Act and is traded on the New York Stock Exchange

22. Capco ReinsuranceCompany Ltd. ("Casco") was a Barbados company that was a

subsidiary of Western General Insurance Ltd. until 2000. Capco was liquidated in 2002

23. Union Excess Reinsurance Company Ltd. ("Union Excess") is a Barbados

reinsurer used by AIG for the purpose of reinsuring certain insurance contracts entered into by

AIG

FACTS

24. In 2000 and 2001 , AIG falsely increased its loss reserves, and falsely reported

these increases in its financial statements, through two sham transactions whose purpose was to



quell analyst criticism about AIG's declining loss reserves. In addition, AIG entered into at least

two other transactions that resulted in misrepresentations in AIG's financial statements.

A. AlG's Internal Review and Restatement

25. On February 10, 2005, the Commission issued a subpoena to AIG in connection

with an 'investigation. The subpoena prompted AIG to commence its own internal investigation.

26. From approximately March through May 2005, AIG conducted an internal review

under the direction of its current senior management and with the oversight of AIG's audit

committee.

27, On March 14, 2005, AIG announced that its Board of Directors had implemented
1 1

a management succession plan with the selection of a'new president and CEO, who would

succeed AIG's then-chairman and CEO. AIG also amlounced that a new CFO had been selected

and would succeed its d1en-CFO, who had taken leave of absence. On approximately March

28,.2005,. AIG's CEO retired.

28. On March 30, 2005, AIG announced that the filing of its 2004 Form 10-K would

be delayed in order to complete an internal review of AIG's books'h=:1d records thatincluded

issues arising firm pending regulatpryinvestigations.

29. On May31, 2005, AIG announced that it had completed its internal review and

filed its 2004 Form 10-K. The Fern 10-K included a restatement of its financial statements for

the years ended December 31, 2000, 2001, 2002 and 2003,and selected quarterly information for

the quarters ended March31,June 30 and September30, 2003 and 2004,and the quarter ended

December 31, 2003. In connection with the restatement, AIG amended its periodic quarterly

filings on Form 10-Q for the periods ended March 31, 2003 and 2004 in a 10-Q/A filed on June

28, 2005, for the periods ended June 30, 2003 and 2004.ona 10-Q/A filed on August 9, 2005 °

and fofdxe period ended September 30, 2004 in a I0-Q filed oN November 14, 2005

6



30. The restatement resulted in a reduction of consolidated shareholders' equity of

$2.26 billion at December 31 , 2004.

31. AIG's restatement disclosed the following with respect to certain transactions:

In many cases these transactions or entries appear to have
had the purpose of achieving an accounting result that
would enhance measuresbelieved to be important to the
financial community and may have involved
documentation that did not accurately reflect the true nature
of the arrangements. In certain instances, these transactions
or entries may also have involved misrepresentations to
members ofmanagement regulators and AIG's
independent auditors.

32. The restatement summarized several transactions that were accounted for

improperly. Among these were two sham reinsurance transactions with Gen Re designed to

improperly increase loss swerves.

33. The restatement also briefly addressed several other transactions that resulted in

misstatements in AIG's financial statements, including transactions involving Casco and Union

Excess.

B. The Sham Gen Re Transactions

34. As aresult ofanalysts' concerns regarding a reduction in AIG's loss reserves in

the third quarter of2000, AIG and Gen Re structured two sham reinsurance transactions. The

transactions had as their purpose to provide apparent support for AIG to add a total of $500

million in phony loss reserves to its balance sheet 'm the fourth quarter of2000 and the first

quarter of 2001

35. In actuality, the two transactions entailed GenRe paying $500 million in

reinsurance "premiums" in return for AIG's reinsuring a $500 million risk. In other words, the

transactions had no economic substance, amounting to a roundtrip of cash, but were designed to



look like genuine reinsurance Mth the required element frisk transfer, in order to achieve a

specific, and false, accounting effect,

36. The only economic Benefit to either party was a $5 million fee Paid by AIG to

GenR€ for putting the deal together - a side deal not reflected in the contracts. The "premiums"

due AIG under the terms of the conll'acts were merely window dressing and were in fact

refunded by AIG to Gen Re in an undisclosed side agreement.

37. Although AIG initiated the transactions, AIG, with Gen Re's assistance, created a

phonypaper trail to make it appear as though Gen Re had solicited the reinsurance when the

parties knew that AIG sought the dad to manipulate its financial statements.

38. As AIG conceded in its restatement, the Gen Re transactions were "done to

accomplish a desired accounting result aNd did not entail sufficient qualifying risk transfer. As a

result, AIG has determined that the transaction[s] should not have been recorded as insurance.
as

39. In its restatement, AIG recharactenlzed the Gen Re transactions as a deposit

instead of as insurance.

1. The Purpose: The False Appearance of Increased Loss Reserves

40. Prior to do Gen Re transactions, on October 26, 2000, AIG issued its third quarter

earnings release showing an approximate $59 million decline in general insurance reserves.

41. This reduction in general insurance reserves drew criticism from certain analysts.

One analyst wrote: "One concern over the past several quarters has been reserve growth, which

has been minimal or even has declined in certain quarters. There has been concerN that AIG is

releasing reserves to make its numbers." Other analysts voiced similar concerns

42. At least two analysts downgraded AIG after the earnings release
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43. Following AIG's third quaner2000 earnings release, issued on October 26, 2000,

AIG's stock pr°ce dropped 6%.

Just a few days later, on approximately October 3 I, 2000, AIG's then-CEO called

Gen Re's then-cEo to propose a transaction whereby Gen Re would transfer $200 million to

$500 million of loss reserves to AIG by year-end.

45. In conversations regarding this proposed transaction, AIG's CEO.made it clear to

Gen Re's CEO that he wanted a transaction involving No risk to AIG. A real transfer of loss

reserves to AIG wouldnecessarily have involved AIG's assumption of some risk. However,

AIG was one. of Gen Re's largest clients and Gen Re wanted to accommodate AIG.

46. Gen Re's CEO turned to several GenRe senior executives, including Gen Re's

then-CFO, to work out the details of the transaction.

47, AIG's CEO timed to an AIG senior executive to act as the AIG point person in

structuring the deal.

On November 1, 2000,a Geri Re executive sent an email to Gen Re officials

confirming that he spoke with the AIG senior executive assigned to the deal and that AIG "only

want[s] reserve impact"Hom the dead "to address the criticism [AIG] received from theanalysts"

in the third quarter of2000. In subsequent communications, AIG and Gen Re executives further

discussed the fundamental elements of the deal.

49. AIG and Gen Re then fashioned two contracts between National Union Fire

Insuianoe Company of Pittsburgh, PA ("National Union"),. an AIG subsidiary, and Cologne Re

Dublin ("CRD"), a Dublin, Ireland-based subsidiary of a Gen Re subsidiary. These purportedly

were retrocession contracts, or contracts in which a reinsurer cedes to another reinsurer all or part

of a reinsured risk it previously assumed .-. in other words, reinsurance of reinsurance.

44.

48.

9



50. Under the terms of the Contracts, National Union purportedly reinsured CRD for

up to $600 million in losses ($300 million per contract). In consideration for the reinsurance

from National Union, CRD was obligated to pay $500 million in premiums (5250 million per

contract). In actuality, both parties had agreed that AIG would not have to pay any losses under

the contracts, even though the contracts were written to appear as if AIG could incur $100

million in losses.

51. These sham contracts became the vehicle for adding loss reserves to AIG's

financial statements. Without the phony loss reserves added to AIG's balance sheet and touted

in its earnings releases, AIG's earnings releases would have shown continued reductions in loss

reserves for the fourth quarter of2000 and the first quarter of200l, instead of $500 million of

additional loss reserves.

2. Reinsurance Accounting Principles

52. The sole purpose of these transactions was ~to make it appear as though Gen Re

was purchasing reinsurance from AIG so that AIG could record loss reserves associated with the

reinsurance contracts.

53. Had this been real reinsurance involving a real transfer of risk, AIG wou1d.have

been entitled to record reserves in the amount of the loss that was probable and reasonably

estimable under generally accepted accounting principles ("GAAP")§ Under Statement of

Financial Accounting Standards ("FAS") No. 113,8a reinsurer may record a loss reserve

pertaining to a reinsurance contract only when the reinsurer is assuming significant insurance

risk (underwriting and timing risk) and it is reasonably possible that the reinsurer may realize a

significant loss for the transaction.
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54. When there is insufficient risk transfer, a transaction may not be treated as

insurance for GAAP purposes, but rather must be accounted for using the deposit method, which

has no effect on. loss reserves. Deposit accounting simply reflects that one party owes funds to

another party.

55. AIG's contracts with Gen Re, through their subsidiaries NationalUnionand

CRD, were not real reinsurance contracts, because AIG assumed no risk. The only economic

benefit to either party was a $5 million fee that AIG paid to Gen Re for putting the sham

transactions together;

56. Because due transactions had no substance, AIG should not have increased its

reserves at all. At best, AIG should have recorded the transactions as deposits on its books Le.,

as money owed to Gen Re - which would have had no effect On AIG's reserves.

57. By accounting for the transactions as if they were genuine reinsurance contracts,

AIG inflated its reserves for losses and loss expense by $500 million and its premiums and other

considerations by $500 million intotal .

The Struemre of the No Risk Deal

58. The transactions consisted of two contracts. The first contract had an effective

date of December 1, 2000. The second contract had an effective date of March 31, 2001

59. Under these contracts, National Union purportedly reinsured CRD for up to $600

million in losses ($300 million per contract). In consideration for the reinsurance firm National

Union, CRD was obligated to pay $500 million in premiums ($250 million per contract)

60, The contracts did not reflect the actual arrangement. AS the AIG and Gen Re

executives who were involved understood, this was to be a riskless trans action for both AIG and

Gen Re

11



61. Although on the face of the contracts National Union appeared to assume $100

million frisk over and above the $500 million in premiums CRD was obligated to pay, this

extra $100.mi1lion frisk was pure fiction added to make it appear that the contracts transferred

risk to National Union, as AIG underslood

62. . In fact, National Union assumed no risk and CRD incurred no premium liability

Of the $500 million in premiums set forth in the contracts, $490 million was on a "funds

Withheld" basis (i.e., the money was never paid to National Union but was retained by CRD)

CRD was supposed to pay the remaining $10 million to National Union according to the

contracts, but AIG "preNxnded" this portion of the contractual premium amount in a side deal

that Was not reflected in the contracts

63. Hence, neither AIG nor Gen Re could profit or lose from the transactions except

for the $5 million fee AIG agreed to pay Gen Re for its trouble

AIG and Gen Re Concealed Pavments Through Undisclosed Side
Agreements

64. AIG concealed undisclosed side agreements that revealed the true nature of the

transaction

65. Gen Re did not want to give National Union $10 million `m purported premiums

until AIG preiimded that amount to Gen Re, plus Gen Re's fee for doing the deal. The AIG

executive assigned to the transaction proposed a solution to this problem to Gen Re: AIG and

Gen Re would enter into a purportedly unrelated transaction to conceal the payment by AIG

66. The unrelated 11'ansaction, which was iinadized by the AIG senior executive in

December 2001, involved an existing reinsurance contract between Gen Re and another AIG

subsidiary, Hartford Steam Boiler Inspection and Insurance Company ("HSB")

12



67. Gen Re held over.$30 million in an account that would be owed to HSB if that

unrelated reinsurance contract were commuted, which is insurance parlance for"termi11ated."

68. The AIG senior executive proposed that the parties use the HSB money to

refund the $10 million premium and pay the $5 million transaction fee for the Gen Re

transactions..

69. AIG and Gen Re decided to commute the HSB contract and distribute

approximately $15 million Hom the account to Gen Re, $10 million of which would be later paid

to National Union by CRD as premiums, with the remaining $5 million to compensate Gen Re

for doing the deal. In other words, an AIG subsidiary, HSB, in effect paid another AIG

subsidiary, National Union, the $10 million iN premiums purportedly owed by CRD under the

contracts between CRD and National Union.

70. AIG and Gen Re, through senior officers of each company, developed three

additional sham contracts to effect the transfers of the funds in the HSB account and mask the

funding for the AIG/Gen Re transactions.

71. First, HSB and Gen Re executed a commutation agreement on December 21,

2001. Under the agreement, Gen Re was expressly obligated to pay$7.5 million to HSB

(compared to the over $30 million HSB otherwise would have been entitled to receive).

72. Second, National Union and Gen Re executed a retrocession agreement on

December 27, 2001. Under its terms, National Union agreed to. reinsure Gen Re for any losses

Gen Re became obligated to pay under its reinsurance contract will HSB. This was the very

reinsurance contract that Gen Re and HSB had commuted just a few days earlier, eliminatlmg the

possibility that Gen Re could incur any losses under it. Nevertheless, Gen Re paid National

Union a proximately $9.1 million in " premiums" under their meaning less reinsurance contract,PP p g
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thus concealing the true reason for the transfer of the $9.1 million and obscuring that their source

was the HSB account.

73. . Third, Gen Re and CRD entered into a sham reinsurance contract whereby CRD

would pay $400,000 in purported premiums to Gen Re for $13 million 'm supposed reinsurance

coverage. Tbis sham contract was intended to mask the purpose of the transfer of $12.6 million

from the HSB account from Gen Re to CRD, $10.mil1ion to refund the premiers that CRD

would pay to National Union plus approximately $2.6 million for CRD's portion of the fee Gen

Re charged for putting the transaction together ($5 millionas originally agreed Plus $200,000

characterized as interest), for the two original agreements with National Union. On December

28, 2001 Gen Re paid $12.6 million to CRD as "loss payments" due under this newly created

reinsurance contract; Gen Re kept the remaining approximately $2.6 million as its share of the

transaction fee. That same day, CRD transferred $10 million to National Union for the premium

supposedly due under the agreements.

74. The AIG and Gen Re executives who had proposed and developed the structm°e of

these sham contracts understood that these contractual contortions were intended merely to mask

the real reason for the transfer of funds between AIG and Gen Re.

s AIG Knew the Gen Re Transactions Conveved No Risk

75. From its inception, AIG's deal with Gen Re was designed to convey no risk. As

AIG's then-CEO and as its senior executives working on the transactions understood, the

transactions did not constitute genuine reinsurance that would have allowed AIG to add loss

reserves to its financial statements

76. AIG's CEO made it clear to Gen Re's CEO that he was seeldng a transfer of loss

reserves in a risk-free transaction

14
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77. Funhennore, AIG and Gen Re entered into side agreements under which neither

AIG nor Gen Re could profit or lose except for the $5 million fee AIG agreed to pay Gen Re for

its trouble,

78. Contrary to what a company reinsuring losses would have done if the deal were

legitimate, AIG did not perform any due diligence regarding the underlying losses it was

supposedly reinsuring, did not seek or receive any claims or reports oN loss activity during the

course of the contracts, and did not even maintain an underwriting file for the two contracts with

CRD.

79. The AIG and Gen Re executives involved in the transaction also understood that

the accounting for the transaction would not be "s eMinal," that is, that AIG and Gen Re

would account for it differently. AIG planned to account for the transactions using reinsurance

accounting principles to improperly add loss reserves to AIG's balance sheet. AIG understood

that Gen Re planned to use deposit accounting, because no risk was conveyed

The Sham Paper Trail

80. In another effort to conceal a key aspect of the transaction, AIG and Gen Re

deliberately created a sham paper trail suggesting that Gen Re, not AIG, had initiated the

transaction

81. The paper trail was designed to make it look as though Gen Re had solicited the

coNtracts, when, in fact, AIG solicited the deal to manipulate its loss reserves

82. The paper trail idea was first raised in a December 8, 2000 email in which a

senior Gen Re executive wondered: "Do we need to produce a paper trail offering the transaction

to the clierlt?"

15



83. Another Gen Re senior éxecudve and the AIG executive assignedto the deal

discussed the idea later that day. AIG decided that it wanted a paper trail, according to another

Gen Re email dated December 8, 2000.

84. As part of the paper trail, Gen Re faxed AIG an offer letter and draft contract on

December 18,2000. The offer letter falsely suggested that CRD was asldng for A1G"s "help"

and "suppolt."

85. Later, on December 27, 2000, Gen Re emailed another cover letter for the paper

tail that made it appear as if CRD had solicited the transaction. Once again, this letter falsely

indicated that CRD was asking AIG to 'provide us with covel" and "to support the cover."

86. In a recorded telephone conversation with two senior Gen Re executives on

December 28, 2000, the AIG executive assigned to the deal confirmed receipt of Gen Re's

December 27, 2000 letter. He told them he expected to send a reply email that day accepting the

proposal.

87. In (he same conversation, the AIG executive said that he did not need any further

documentation by year-end to book the transaction as a year 2000 transaction, and that once he

sent his reply email accepting the offer, the "paper trail" would be complete

88. The AIG executive sent his reply email completing the paper trail later that

evening

8 AIG Improperly Added Loss Reserves to Its Financial Statements

89. AIG accounted for the agreements between National Union and CRD as if they

were real reinsurance contracts that transferred risk firm Gen Re to AIG. In fact, AIG, through

its senior executives involved in the transactions, knew that there was no such risk transfer and

that the transactions 'm reality had no economic substance and provided no up- or downside to
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either party (oiler than the undisclosed $5 million fee AIG paid to Gen Repo create the sham

transactions).

90. By accounting for the contacts as if they were real reinsurance (i.e., not shams),

AIG falsely inflated its Reserves for Losses and Loss Expense by $250 million and its Premiums

and Other Considerations by $250 million in the financial statements contained in the Font 10-K

for the year ended December 31 ,2000, which AIG filed with the Commissionon April 2, 2001 .

Similarly, AIG falsely inflated its Reserves for Losses .and Loss Expense by an additional $250

million and its Premiums and Other Considerations by $250 million in the financial statements

contained in the Form 10-Q for the quarter ended March 31, 2001, which AIG filed with the

Commission on May 15, 2001. AIG also falsely inflated its Reserves for Losses and Loss

Expense by $500 million and its Premiums and Other Considerations by $500 million in total in

the financial statements contained in the Form 10-K for the year ended December 31 ,-2001,

which AIG filed with the Commission on Arri] 1, 2002.

91. In connotion with its acquisition ofAmerican General and its distribution of

shares to American General shareholders, AIG filed a registration statement on Form S-4 on

June 8, 2001, which incorporated by reference AIG's Form l0-K for 2000 and its 'Form 10-Q for

the first quarter of2001.

92. The sham loss reserves remained on AIG's financial statements filed with the

Commission, improperly boosting AIG*s loss reserves by $500 million, until the first contract

w_as commuted in November 2004 (AIG's loss reserves were then decreased by $250 million)

and until AIG restated its accounting for the transaction on May31, .2005 (at which time the

$500 millioN were restated as deposits). On August 1, 2005, Gen Re notified AIG that it

cancelled the second contract
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9. AIG's Materially False Earnings Releases_

93. ON February 8, 2001, AIG issued its fourth quarter 2000 earnings release. The

release reflected the impactor the first Gen Re contract.

94. The earnings release quoted AIG's then-CEO, who touted the increased loss

reserves: "AIG had a very good quarter and year. We added $l06mi11ion to AIG's general

insurance net loss and loss adjustment reserves for the quarter, and together with the acquisition

ofHSB Group, Mc., increased the total of those reserves to $25.0 billion at year-end 2000."

95. Analysts reacted favorably to the added reserves. A February 9, 2001 analyst

report opined: "We thinkthis quarter was a good example of AIG doing what it does best:

growing fast and making the numbers.... As important was the change in reserves: AIG added

$106 million to reserves and the paid/incurred ratio fell to 97.l%, the lowest level since the first

quarter of 1999."

96. On April 26, 2001, AIG issued its Erst quarter 2001 earnings release. The release

reflected the impact of the second Gen Re contract.

97. AIG's then-CEO agdn touted AIG's additions to its loss reserves in this release:

"AIG had a solid Hist quarter.... We added $63 million to AVG's general insurance net loss and

loss adjustment reserves for the quarter, bringing the total of those reserves to $25.0 billion at

March31, 2001."

98. Once again, analysts appeared to be pleased with the addedreserves.

99. Witho.ut the phony loss reserves, AIG's~repo11ed loss reserves would have been

$250 million lower in the fouNd quarter of 2000 and $500 million less in the first quarter 2001 .

100. Because the loss reserves added to AIG's balance sheet were phony, the

$106 million increase to reserves touted in AIG's fourth quarter 2000 earnings release in reality



was a $144 million decrease in reserves, and the $63 million increase in reserves touted in AIG's

first quarter 2001 earnings release was in reality a $187 million decrease in reserves.

c. Other Accounting Misrepresentations

101. AIG's restatement reflects .65 other items, the accounting for which AIG

determined was incorrect and required restatement. Among other things, these instances of

improper accounting include the Casco and Union Excess transactions and five addiNonad

categories. The improper accounting has led to additional restatements and the necessity of

ongoing remediation activities by AIG.

1. The Casco Transaction

102. In 2000, AIG concocted a scheme to conceal approximately $200 million in

1mderwn'ting losses in its general insurance business by improperly converting them to capital

(or investment) losses that were not in AIG's general insurance business and therefore would be

less embarrassing to AIG.

103. AIG structured a sham transaction designed to convert underwriting losses to

investment losses by moving them to anoff-shore entity, Casco, a Barbados reinsurer. Casco's

preened shareholder was an AIG subsidiary, American International Reinsurance Company,

Ltd, ("AIRCO"), Capco also had nominally independent common shareholders. AIG funded the

contributions of certain of these shareholders.

104. AIG ceded underwriting losses to Casco, through another AIG subsidiary,

depleting Casco's capital. In turn, AIRCO recognized capital losses on its investment in Capco.

105. AIG did not consolidate Casco's results in AIG's financial statements,

consolidation would have eliminated the effect of the fraud.

106. In its restatement, AIG admitted that the transactions "involved an improper

structure created to r characterize underwriting losses relating to auto warranty business as
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capital losses. That structure appears to have not been properly disclosed to appropriate AIG

personnel or its independent auditors."

107- In addition, AIG conceded that its internal controls:

were not effective to prevent certain members of senior
management, including the former Chief Executive Officer
and former Chief Financial Officer from having theability,
which in certain instances was utilized, to override certain
controls and effect certain transactions and accounting .
entries. In certain of these instances, such transactions and
accounting entries appear to have been largely motivated to
achieve desired accounting results arid were not properly
accounted for in accordance with GAAP.. Specifically,
this control deficiency permitted the following [including] :

Creation of Casco, a special purpose entity used to effect
transactions that were recorded to convert, improperly, .
underwriting losses to investment losses and that were not
correctly accounted for in accordance with GAAP,
resulting in a misstatement of prerniurns and other
considerations, realized capital gains (losses), incurred
policy losses and benefits and related balance sheet
accounts.

108. The Casco scheme was an improper effort to convert underwriting losses to

capital losses in violation of GAAP and without disclosure to AIG's auditors, as the restatement

acknowledged .

z. The Union Excess Transactions

109. In 1991, AIG established Union Excess, an offshore reinsurer, to which it

ultimately ceded approximately 50 reinsurance contracts for its own benefit.

110. Although AIG controlled Union Excess, it improperly failed to consolidate Union

Excess's financial results with its own. AIG also took steps to conceal its control over Union

Excess firm its auditors and regulators

111. As a result, AIG derived a number of advantageous but improper finaNcial results

from its reinsurance cessions to Union Excess. In particular, Um'on Excess was used to
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"reinsure" certain AIG liabilities. It was treated as an independent entity, which enabled AIG to

reduce, improperly and in material amounts, the amount of expense associated with the

underlying insurance. These financial benefits would have evaporated if AIG had consolidated

Union Excess's results.

112. AIG established Union Excess for an improper purpose, concealed the true nature

of its relationship with Union Excess from auditors and regulators, and fraudulently improved its

financial results by ceding reinsurance to Union Excess.

113. In its restatement, AIG admitted that,based on AIG's control over Union Excess

and the lack of intent to transfer risk, the accounting for the transaction was improper. AIG

should have consolidated Union Excess on its financial statements. The benefits Of the Union

Excess relationship would thus have been eliminated. AIG's restatement acknowledges that AIG

controlled Union Excess.

114. Specifically, the restatement conceded that:

AIG.has concluded, based on documents and iron-mation
identified during the course. of the internal review, that
reinsurance ceded to Union Excess Reinsurance COmpany,
Ltd., a Barbados-domiciled reinsurer (Union Excess), did
not result in risk 'transfer because of AIG's control over
certain transactions undertaken directly or indirectly with
Union Excess, including the timing and nature of certain
commutations. Eliminating the cessions reduces
reinsurance assets, effectively eliminates the inherent
discount related to the loss reserves ceded under the
contracts, and increases net premiums and losses. It should
be noted that any income earned on the deposit assets in
future periods would increase net investment income in
those periods.

In addition, as a result of certain facts and circumstances
related to the formation of Union Excess, as well as certain
relationships with Starr International Company, Inc.
(SICO), Union.Excess is now included in AIG's
consolidated financial statements. The facts and
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circumstances surrounding SICO's involvement with
Union Excess were notproperly reflected in AIG's books
and records, were rot known to all relevant AIG fmaneial
reporting personnel and, AIG now believes, were not
known to AIG's independent auditors. For example, a
significant portion of the ownership interests of Union
Excess shareholders are protected against loss under
financial arrangements with .SICO. Additionally, from its
formation in 1991, Union Excess has reinsured risks '
emanating primary or solely from AIG subsidiaries, both
directly. and indirectly. Further, it appears that the
employees responsible for the reinsurance related to Union
Excess managed that relationship to prevent significant
losses or gains to Union Excess so that substantially all of
the risks and rewards of die underlying reinsurance inured
to AIG. This relationship allowed AIG to absorb
substantially all the economic returns, which in turn caused
Union Excess to be deemed a variable interest entity (VIE).

\

115. AIG's restatement consolidated Union Excess's tinancia] results with its own.

3. Risk Transfer

116, AIG concluded that certain transactions 4 including but not limited to the Gen Re

and Union Excess transactions - did not have the sufficient risk transfer necessary to qualify for

reinsurance accounting. AIG has since restated the accounting for these transactions using

deposit, rather than reinsurance, accounting.

4, Net Investment Income

117. AIG determined that certain transactions and investment strategies that were

entered into in order to enhance net investment income had been accounted for incorrectly. The

restatement admitted that certain transactions or strategies were "initiated to increase net

investment income." In other cases, AIG accounting stay had incorrect characterized

transactions or reclassified eextain items to increase net investment income or accrued net

inveshnent income on anticipated realizations of gains or carried interest. AIG reversed the

accounting in its restatement
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s. Top-Level Adjustments

118; A number of accounting entries, originating at the parent company level and

directed by fanner senior management, were unsupported and had the effect of reclassifying

income statement items and changing the presentation of certain financial measures. In some

cases, top-level entries were made at the parent level affecting subsidiaries without the

knowledge of the subsidiaries' management. In other cases, management either was aware of the

entries or the entries were subsequently "pushed-down" to the subsidiaries.

119. The effect of these entries included reclassifying capital gains to net investment

income, increasing expense deferrals or reducing accruals, both having the effect of increasing

reported earnings, and reducing and increasing reserves. The restatement reversed all

unsupported "top-level" entries firm January 1, 2000 through December 31, 2004.

6. Conversion of Underwriting Losses to Capital Losses

120. AIG's restatement identified certain transactions and entries that had the principal

effect of improperly r characterizing underwriting losses as capital losses, including but not

limited to the Capco transactions. This category also included insurance and reinsurance

transactions in which AIG's accounting resulted in errors relating to the timing and classification

of income recognition and errors relating to die timing of premium recognition. AIG's

restatement conceded that the improper accounting had a.n effect on underwriting losses in each

year. The restatement reversed the accounting by. converting the capital losses back into
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7. Asset Realization

121. AIG concluded that adjustments needed to be made to the value of certain assets

on its consolidated balance sheet .-. for eXample, receivables for which certain doubtful accounts

and other accruals were neither properly analyzed nor reconciled in prior periods and for which

allowances were not properly recorded in AIG's consolidated financial statements. According to .

the restatement, certain of these items were known by members of former senior management

but were not previously disclosed to AIG's independent auditors. The restatement made these

adjustments to the value of the assets.

FIRST CLAIM FOR RELIEF
Violations of Section 17(a)(1) of the Securities Act

122. Paragraphs 1 through 12 l are realleged and incorporated by reference as if set

forth fully herein.

123. AIG, in the offer aNd sale of securities, by the use of the means and instruments of

transportation and communication in interstate commerce or by the use of the mails, directly or

indirectly, singly or in concert, has employed or is employing devices, schemes and artifices to

defraud.

124. AIG knew or was recldess in not lowing of the activities described above. The

knowledge and conduct of its senior officers are attributable to AIG

125. By r'eason of the foregoing, AIG has violated, and unless enjoined will'again

Violate, Section 17(8)(1) of the Securities Act [15 U.S.C. §77<1(3)(1)]

SECOND CLAIM FOR RELIEF
Violations of Sections 17(a)(2) and 17(a)(3) of the Securities Act

126. Paragraphs 1 through 121 are realleged and incorporated by reference as if set

forth fully herein
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127. AIG, in the offer and sale of securities, by the use of the means and instruments of

transportation and communication in interstate commerce or by theuse of the mails, directly or

indirectly, singly or in concert, has obtained or is obtaining money and property by means of

untrue statements of material fact or omissions to state material facts necessary in order to make

the statements made, in light of the circumstances under which they were made, not misleading,

and has engaged or is engaging in transactions, practices or courses of business which have

operated or would operate as a hand and deceit upon investors.

128. By reason of the foregoing, AIG has violated, and unless enjoined will again

violate, Sections 17(2\)(2) and (3) of the Securities Act [15 U.S.C. §§ '77q(a)(2) and (3)].

THI RD CLAI M  FO R RELI EF
Violations of Section 10(b) of the

Exchange Act and Rules 10b-5(a), 10b-5(b), and 10b-5(c)

129. Paragraphs l through 121 are realleged and incorporated by reference as if set

forth fully herein.

130, AIG, in connection with the purchase and sale of securities, by the use of the

means and instrumentalities of interstate commerce or of the mails, directly or indirectly, singly

or in concerN, has employed or is employing devices, schemes and artifices to defraud, has made

or is malting untmestatements of material fact and has omitted or is omitting to state material

facts necessary in order to make the statements made, in light of the circumstances under which

they were made, not misleading, and has engaged or is engaging in acts, practices and courses of

business which have operated or would operate as a fraud and deceit upon investors

131 . AIG knew or was reckless in not knowing of the activities described above. The

knowledge and conduct omits senior officers are attributable to AIG
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132. By reasonof the actiw'tiesherein desaibed, AIG has violated, andunless enjoined

will again violate, Section 10(b) of the Exchange Act [15 U.S.C. §78j(b)] and Rule 10b-5(a), (b)

and (c) promulgated thereunder [17»C.F.R. §240.lOb¢5(a), (b) and (c)].

FOURTH CLAIM FORRELIEF
Violations of Rule 13b2-1 of the Exchange Act

133, Paragraphs 1 through 121 are realleged and incorporated by reference as if set

forth fully herein.

134. AIG, directly or indirectly, singly or in concert, falsified or caused to be falsified

its books, records and accounts that were subject to Section 13(b)(2)(A) of the Exchange Act [I5

u.s.c. § 78H1CD)(2)(A)]~

135. By reason of the foregoing, AIG has violated, and unless enjoined will again

violate, Rule 1 b2~1 of the Exchange Act [17 C.F.R. §240.13b2-1].

FIFTH CLAIM FOR RELIEF
Violations of Section l3(a) of the

Exchange Act and Rules 12b-20, 13a-1 and 13a-13

136. Paragraphs 1 through 121 are reallegedand incorporated by reference as if set

forth fully herein.

137. AIG did not file with the Commission such financial reports as the Commission

has prescribed, and AIG did not include, in addition to the information expressly required to be

stated in such reports, such further material information as was necessary to make the statements

made therein, in light of the circumstances in which they were made, not misleading, in violation

of Section 13(a) of the Exchange Act [15 U.S.C. §78m(a)] and Rules 12b-20> 13a-1 and 13a-13

[17 C.F.R. §§240.12b-20, 240.13a-1 and 240.13a-13].
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138. By reason of the foregoing, AIG has violated, and unless enjoined will again

violate, Section 13(a) of the Exchange Act [15 U.S.C. § 78m(a)] and Rules 12h-20,13a-1 and

1.3a-13 [17 C.F.R, §§240.12b-20, 240.13a-1 and 240.13a-13].

SIXTH CLAIM  FOR RELIEF
Violations of Sections 13(b)(2)(A),

13(b)(2)CB), and 13(b)(5) of the Exchange Act

139. .Paragraphs 1 through 121 are realleged and incorporated by reference as if set

forth fully herein.

140. AIG did not:

a. make and keep books, records, and accounts, which, in reasonable

detail, accurately and fairly reflected the transactions and

dispositions omits assets, and

b. devise and maintain a system ofjntemal accounting controls sufficient to

provide reasonable' assurances that:

transactions were executed in accordance with ma.nagement's

general or specific authorization

transactions were recorded as necessary to penni preparation of

Financial statements in conformity with generally accepted

accounting principles or any other criteria applicable to such

statements, and to maintain accountability for assets

111 access to assets was permitted only iN accordance with

management's genera] or specific authorization, and
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141;

the recorded accountability for assets was compared with the

existing assets at reasonable iNtervals and appropriate action was

taken with respect to any differences.

Furthermore, AIG knoWingly circumvented or knowingly failed to implement a

system of internal accounting controls and growingly fa1si6ed books, records, and accounts

described above

142. By reason of the foregoing, AIG has violated, and unless enjoined will again

violate, Sections 13ct>)(2)(A), 13»c»)(2)(8), and l3(b)(5) of the Exchange Act [15 U.S.C

§§78ma>><2)<A), v8m0>)(2><B), and '/8m<b)<5)J

PRAYER FOR RELIEF

WHEREFORE, the Commission respectfully requests a Final Judgment

Permanently enjoining AIG, its agents, servants, employees and attorneys and all persons

in active concert or participation with AIG who receive actual notice of the injunction by

personal sen/ice or otherwise, and each of them, firm future violations of Sections~17(a)(l)

17(a>(2), and 17(8)(3) of the Securities Act [15 U.S.C. §§ 77q(3)(1), 77q(a)(2), 77<1(a)(3)]

Sections l0(b), 13(a), 13(b)(2)(A)» 13(bX2)(B), and l3(b)(5) of the Exchange Act[ 15 U.S.C. §§

78j(b), 78m(a), 78m(b)(2)(A), 18mc»>(2)<B), and 78m(b)(5)] and Rules lOb-5(a), lOb~5(b), lob

5(c), 12b-20, 13a-l, 13a-13, and 13b2-1 [17 C.F.R. §§240.lOb<5(a), 240.lOb-5(b), 240.10b-5(c)

12b-20, 13a-1, 13a-13, and 13b2~l]

Ordering AIG to disgorge any ill-gotten gains from the conduct alleged herein
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111.

Ordering AIG to pay civil money penalties pursuant to Section 20(d) of the Securities Act

[15 U.S.C. §77t(d)] and Section 21(d)(3) of the Exchange Act [15 U.S.C. § 78u(d)(3)]

Granting such other and further relief as to.this Court seems just and proper

Dated: New York. New York
February 4> 2006

By
Mark K. Schonfeld (MS-2798)

Regional Director
Attorney for Plaintiff
SECURITIES AND EXCHANGE COMMISSION
3 World Financial Center
New York. NY 10281-1022
(212) 336-1020

OfCounse1

Andrew M. Calamari
Robert J. Keyes
Ken C. Joseph
Eduardo A. Santiago-Acevedo
Linda L. Arnold
George G. Demos
Maureen P. King
Preethi Krishnamurthy

y
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Securities and Exchange Commission v. American International
Group, Inc., Civil Action No. 1:04CV02070 (GK)(D.D.C. filed
November 30, 2004)

AMERICAN INTERNATIONAL GROUP, INC. AGREES TO SETTLE
CHARGES OF VIOLATIONS OF ANTIFRAUD AND OTHER PROVISIONS
OF THE FEDERAL SECURITIES LAWS

The Securities and Exchange Commission ("Commission") today filed a civil
action against American International Group, Inc. ("Defendant AIG") for
violating antifraud provisions of the federal securities laws and for aiding
and abetting violations of reporting and record-keeping provisions of those
laws. The Commission's action arises out of the conduct of Defendant AIG,
primarily through its wholly owned subsidiary AIG Financial Products Corp.
("AIG-FP"), (collectively referred to as "AIG") in developing, marketing, and
entering into transactions that purported to enable a public company to
remove certain assets from its balance sheet. Defendant AIG, without
admitting or denying the allegations in the Commission's Complaint has
consented to the issuance of a final judgment (1) permanently enjoining it
from violating, and from aiding and abetting violations of, certain provisions
of the federal securities laws, (2) ordering it to comply with its undertaking
to retain an independent consultant to examine certain prior transactions
and to establish a transaction review committee to review future
transactions, and (3) ordering Defendant AIG to disgorge the amount of
fees that it received. In consenting to settle the Commission's action and
related, criminal charges, AIG has agreed to pay disgorgement, plus
prejudgment interest, and penalties totaling $126,366,000.

In its Complaint, filed in the United States District Court for the District of
Columbia, the Commission alleged that from at least March 2001 through
January 2002, Defendant AIG, primarily through AIG-FP, developed a
product called a Contributed Guaranteed Alternative Investment Trust
Security ("C-GAITS"), marketed that product to several public companies,
and ultimately entered into three C-GAITS transactions with one such
company, The PNC Financial Services Group, Inc. ("PNC"). For a fee, AIG
offered to establish a special purpose entity ("SPE") to which the counter-
party would transfer troubled or other potentially volatile assets. AIG
represented that, under generally accepted accounting principles ("GAAP"),
the SPE would not be consolidated on the counter-party's financial
statements. The counter-party thus would be able to avoid charges to its
income statement resulting from declines in the value of the assets

http://www.sec gov/litigation/litreleases/lr18985.htm 3/19/2008
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transferred to the SPE. The transaction that AIG developed and marketed,
however, did not satisfy the requirements of GAAP for non consolidation of
SPEs.

The Commission alleged that while AIG was marketing the product,
independent auditors for some potential counter-parties raised issues about
whether certain features of the C-GAITS product could cause the product
not to satisfy the GAAP requirements for no consolidation of SPEs. AIG did
not inform the other potential counter-parties of these issues, except in one
instance in which a potential counter-party used the same independent
auditor as the potential counter-party that had communicated the issue to
AIG. The Commission further alleged that AIG entered into three C-GAITS
transactions with PNC to enable PNC to remove a total of $762 million in
loan and venture-capital assets from its balance sheet. AIG was reckless in
not knowing that these transactions did not satisfy the GAAP requirements
for non consolidation of the assets by PNC.

In its Complaint, the Commission alleged the following:

• The applicable accounting standards, GAAP, in part, provided that, for
non consolidation by the counter-party to be appropriate, the majority
owner of the SPE, i.e. AIG, had to be an independent third party who
made a substantive capital investment in the SPE and had
substantive risks and rewards of ownership of the assets of the SPE.
Three percent was the minimally acceptable amount to indicate a
substantive capital investment. Fees paid to the owner of the SPE for
structuring the transaction would be treated as a return of the
owner's initial capital investment.

The C-GAITS product provided for the counter-party to contribute
troubled or other potentially volatile assets and cash to the SPE. In
exchange, the counter-party would receive a class of nonvoting,
noncumulative convertible preferred stock. The cash that the counter-
Dartv contributed would be used to purchase a 30-year zero coupon
note that, at maturity, would pay an amount equal to the counter-
party's initial capital investment in the SPE. As initially proposed, AIG
would issue the zero coupon note. The C-GAITS product additionally
provided for AIG to contribute cash equal to 3% of the total assets of
the SPE, In return, AIG would receive a separate class of preferred
stock and voting common stock. The cash that AIG contributed would
be used to purchase highly rated debt securities. The earnings on
those securities would be used to pay AIG a dividend, which AIG
would receive regardless of the performance of the assets that the
counter-party had contributed. The C-GAITS product also provided for
AIG to be paid an annual fee from assets or earnings on assets
contributed by the counter-party.

» AIG retained a national accounting firm, National Accounting Firm A,
to provide advice in the development and marketing of the C-GAITS
product. National Accounting Firm A provided AIG with opinion letters
(each a "SAS-50 letter") regarding the treatment under GAAP of the
C»GAITS product by the counter-party. Those opinion letters
however, did not address certain features of the C-GAITS product
that AIG proposed to prospective counter-parties

On or about April 23, 2001, a partner at National Accounting Firm A

http://www.sec gov/litigation/litreleases/lr18985.htm 3/19/2008
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informed an AIG employee of a concern that: National Accounting Firm
A had that the purchase of a zero coupon note issued by AIG in
connection with a proposed C-GAITS transaction could be treated as a
return of AIG's capital investment. National Accounting Firm A
finalized a SAS-50 letter without identifying an issuer of the zero
coupon note or specifying whether AIG could be the issuer. AIG,
however, continued to propose the C-GAITS product to prospective
counter-parties with a zero coupon note issued by AIG but did not
inform those prospective counter-parties of National Accounting Firm
A's concerns about the issuance of such a note. AIG's marketing
material informed prospective counter-parties that the contemplated
accounting treatment for the C-GAITS transaction was "based upon
advice from [National Accounting Firm A]."

The C-GAITS product provided for AIG to be paid an annual fee by
either the counter-party directly or the SPE from assets or earnings
on assets contributed by the counter-party. On May 29, 2001, an
employee of a prospective counter-party, National Insurance
Company A, informed at least one AIG employee of AIG of "soft
spots" in the accounting for the C-GAITS product that National
Insurance Company A's outside auditor, National Accounting Firm B,
had discussed earlier that day. Those "soft spots" included whether
AIG's capital investment might fall below the minimum (3%) capital
investment required by GAAP for non consolidation of the SPE by
National Insurance Company A if AIG received a "large prepayment"
of its fees or if its fees were not received in exchange for services
rendered by AIG. By the end of that day, AIG modified the proposed
C GAITS structure for National Insurance Company A to increase
AIG's capital investment from 3% to 5%. AIG did not inform other
potential counter-parties of the issues that National Insurance
Company A had raised, except in one instance involving a potential C
GAITS transaction with National Insurance Company B, which used
the same outside auditor as National Insurance Company A

Only PNC entered into a C-GAITS transaction. From June 28, 2001
through November 30, 2001, PNC and AIG entered into three C
GAITS transactions. Through these transactions (each known as a
PAGIC" transaction), PNC sought to remove a totalof $762 million of

loan and venture capital assets from its balance sheet and thus to
avoid charges to its income statement from declines in the value of
these assets

The C-GAITS transaction that AIG initially proposed to PNC provided
for AIG to issue a 30-year zero coupon note to be purchased and held
by the SPE. On June 18, 2001, PNC requested that AIG change the
issuer. PNC explained to an AIG employee that National Accounting
Firm A. which also was PNC's outside auditor, had informed PNC that
it believed there was a risk that the Commission might view the
issuance of a zero coupon note by AIG to be a return of the capital
invested by AIG. AIG agreed to the requested change

Even with the change in the issuer of the zero coupon note, the
PAGIC transactions did not satisfy the GAAP requirements for
non consolidation. As AIG intended, the fees that it was were primarily
for structuring the PAGIC transactions and, as a result, reduced AIG's
capital investment below the 3% level. Also, the PAGIC transactions
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did not satisfy GAAP requirements because AIG did not have
substantive risks and rewards of ownership of the assets of the SPE.
Because PNC improperly treated the transfers of assets in the PAGIC
transactions as sales of those assets that permitted PNC not to report
them in its financial statements and regulatory reports, PNC made
materially false and misleading disclosures about its financial
condition and performance in filings with the Commission and in press
releases.

9 AIG received $39.821 million in fees for entering into the three PAGIC
transactions.

The Commission further alleged in its Complaint that Defendant AIG (a)
recklessly made misstatements of material facts, and omitted to state
material facts, about whether the C-GAITS product satisfied the GAAP
requirements for noncorlsolidation of an SPE and (b) entered into the three
PAGIC transactions with PNC that it was reckless in not knowing did not
satisfy the GAAP requirements for non consolidation of the SPEs by PNC.

Defendant AIG, without admitting or denying the allegations in the
Complaint, has consented to the issuance of a final judgment (a)
permanently enjoining it from violating of Section 10(b) of the Securities
Exchange Act of 1934 ("Exchange Act"), Exchange Act Rule 10b-5, and
Section 17(a) of the Securities Act of 1933 and from aiding and abetting
violations of Sections 13(a) and 13(b)(2)(A) of the Exchange Act and
Exchange Act Rules 12b-1, 13a-1, and 13a-13, (b) ordering it to disgorge
the $39,821,000 in fees that it received, plus prejudgment interest of
$6,545,000, which will be paid to the victim restitution fund established in
connection with the prior resolution of criminal charges by the Department
of Justice against a PNC subsidiary and (c) ordering Defendant AIG to retain
an independent consultant to examine certain of its prior transactions and
to establish a Transaction Review Committee to review the appropriateness
of certain future transactions. The independent consultant will conduct an
examination of transactions that Defendant AIG entered into with a public
company between January 1, 2000 and the date of the final judgment that
involved the use of SPEs or variable interest entities, or that were marketed
or entered into by Defendant AIG with a primary purpose of enabling a
public company to obtain an accounting or financial reporting result. The
Transaction Review Committee will review transactions proposed to be
undertaken with a public company that were or are developed, marketed
or proposed by Defendant AIG or a public company and that involve
heightened legal, reputational, or regulatory risk, including transactions
with a primary purpose of enabling a public company to obtain an
accounting or financial result. The independent consultant will conduct a
review related to certain policies and procedures adopted by the
Transactional Review Committee

Separately today, the Fraud Section of the Criminal Division of the
Department of Justice ("Fraud Section") announced a resolution of related
criminal charges against Defendant AIG and two of its subsidiaries. In
resolving the civil and criminal charges, AIG has agreed to pay
disgorgement and penalties totaling $126 million. Today's civil and criminal
actions are the result of investigations by the Commission, the Fraud
Section, and the Pittsburgh office of the Federal Bureau of Investigation
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The Commission previously brought a prior settled proceeding against PNC.
For further information See In the Matter of The PNC Financial Services
Group, Inc., Securities Act Release No. 33-8112, Exchange Act Release No.
34-46225, July 18, 2002. The Commission's investigation is continuing as
to the conduct of others.

>~SEC Complaint in this matte_r
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CRM
(202) 514-2008

TDD (202) 514-1888

AMERICAN INTERNATIONAL GROUP, INC. ENTERS
INTO AGREEMENTS WITH THE UNITED STATES

WASHINGTON, D.C..- Deputy Attorney General James B. Comey, Assistant Attorney General
Christopher A. Wray of the Criminal Division and FBI Director Robert Mueller - all members of the
President's Corporate Fraud Task Force - announced today that American International Group, Inc.
("AIG") - the world's largest insurer by market value - and two of its subsidiaries have agreed to resolve
the criminal liability associated with certain financial transactions by paying $80 million in penalties to
the United States and cooperating fully in the government's continuing criminal investigation of those
transactions.

In a related enforcement proceeding tiled earlier today by the U.S. Securities and Exchange
Commission, AIG consented to the entry of a judgment requiring AIG to disgorge $39.8 million in fees
received from the PAGIC transactions and $6.5 million in prejudgment interest. with today's joint
agreements totaling $126,366,000, coupled with an agreement reached last year between the Department
and The PNC Financial Services Group, Inc. ("PNC"), in which PNC agreed to pay $115 million in
penalties and restitution, the Department of Justice and the SEC have obtained $241,366,000 in
restitution, disgorgement, penalties and prejudgment interest in connection with off-balance sheet
transactions commonly known as the PAGIC transactions.

A criminal complaint filed today at U.S. District Court for the Western District of Pennsylvania
charges AIG-FP PAGIC Equity Holding Corp., a subsidiary of AIG, with violating the federal securities
laws, including 15 U.S.C. Sections 78j(b) and 78ff(a), 17 C.F.R. Section 240.10b-5, and 18 U.S.C.
Section 2, by aiding and abetting PNC in connection with a fraudulent transaction involving a special
purpose entity ("SPE"), known as a PAGIC entity. As part of an agreement, the Department of Justice
will defer prosecution on the criminal complaint for 13 months, and eventually dismiss the complaint, if
AIG and its subsidiaries fully comply with the obligations set forth in the deferred prosecution
agreement.

The three-part agreement requires AIG to implement a series of reforms addressing the integrity of
client and third-party transactions, including a retrospective review of certain transactions effected by a
third party with AIG. The retrospective review will be conducted by an independent consultant, chosen
by the Justice Department, the SEC and AIG. The consultant will report to DOJ, the SEC and AIG. The
agreements also require AIG to establish a transaction review committee. The independent consultant
will review the policies and procedures of the transaction review committee.
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As part of the agreement between AIG, the Department of Justice and the U.S. Attorney's Office for
the Southern District of Indiana, AIG pledged its complete cooperation with a continuing

investigation into the PAGIC transactions and certain other transactions, including the marketing and
sale of a non-traditional insurance product by a subsidiary of AIG to Brightpoint Inc .

In addition, the agreement requires an AIG subsidiary, AIG Financial Products Corp. ("AIG-FP") to
pay the $80 million in penalties to the United States for AIG-FP's involvement in the PAGIC
transactions.

"Today's actions show that the Department of Justice and our partners on the President's Corporate
Fraud Task Force will use the full range of the government's criminal and civil enforcement Powers
against corporations that promote and facilitate fraudulent financial transactions," said Deputy Attorney
General Comey. "These agreements, including significant penalties and corporate reforms, will ensure
AIG's compliance with the law while minimizing the collateral consequences to its employees and
shareholders."

"We are pleased that AIG has accepted responsibility, committed to cooperating fully and agreed to
enact these important reforms," said Assistant Attorney General Wray. "There is no place in our markets
for financial transactions that lack economic substance and violate the law."

The agreements reached today with regard to the PAGIC transactions arose from the development,
marketing and sale of certain structured financial transactions by AIG-FP. AIG-FP, in conjunction with
a national accounting firm, developed the structured financial products used by PNC to transfer $750
million in mostly troubled loans and venture capital investments from subsidiaries of PNC to the PAGIC
entities. AIG placed the PAGIC entities on its balance sheet. The ability of PNC to account for the
PAGIC entities as off-balance sheet SPEs - as if PNC no longer owned the assets transferred to those
entities - depended upon whether or not the transactions complied with the requirements for
no consolidation under generally accepted accounting principles ("GAAP"). The PAGIC transactions
violated the GAAP requirements for non-consolidation because AIG-FP did not make or maintain a
substantive capital investment of at least three percent in the PAGIC entities. Certain fees paid to AIG-
FP in the transactions compensated AIG-FP for structuring the transaction and for taking the assets and
liabilities of the PAGIC entities onto AIG's balance sheet, thereby reducing AIG-FP's investment in the
PAGIC entities below three percent

PNC's restatement on Jan. 29, 2002, following its decision to consolidate the PAGIC entities back
onto PNC's balance sheet, resulted in a drop in PNC's net income for 2001 of approximately $155
million and a drop in PNC's share price by over nine percent

The PAGIC transactions were previously the subj act of a deferred criminal disposition inUnited
States v. PNC ICLC Corp., filed on June 2, 2003 in federal court in Pittsburgh, Pennsylvania. The
Department of Justice earlier this year dismissed the criminal complaint against PNC ICLC Corp., a
subsidiary of PNC, after the company fulfilled its obligations under the Deferred Prosecution
Agreement. PNC has also entered into a separate agreement with the Department of Justice pledging its
complete cooperation in the continued investigation of the PAGIC transactions

The case was prosecuted by Deputy Chief Paul E. Pelletier and Trial Attorney Michael K. Atkinson of
the Fraud Section. The Brightpoint investigation is being handled by Assistant United States Attorney
Winfield Ong
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Litigation Release no. 18340 / September 11, 2003

Accounting and Auditing Enforcement Release No. 1858

Securities and Exchange Commission v. Brightpoint, Inc., American
International Group, Inc., Phillip Bounsall, John Delaney and
Timothy Ha rcnarik (S Civ. 03 CV 7045 (HB)

SEC Sues AIG, Brightpoint and Three Individuals in Accounting
Fraud Case
AIG Settles Action and Agrees to Pay $10 Million Penalty

Washington - The Securities and Exchange Commission announced today
that it filed a civil accounting fraud action in federal district court in the
Southern District of New York against American International Group, Inc
(AIG), Brightpoint, Inc. (Brightpoint) and two former officers and a former
employee of Brightpoint, respectively, Phillip Bounsall (Bounsall), John
Delaney (Delaney) and Timothy Harcharik (Harcharik). All of the defendants
except Harcharik have consented to the entry of final judgments in
settlement of this matter. The Commission also announced today that it
instituted separate settled cease-and-desist proceedings against
Brightpoint, AIG, Bounsall and an AIG employee

The civil and administrative actions involve the role played by AIG, one of
the world's largest insurance underwriters, in enabling Brightpoint, a public
reporting company, to commit securities fraud. As a sophisticated financial
services provider, AIG played an indispensable part in the fraudulent
transaction by selling Brightpoint a new "insurance" product that AIG had
developed and marketed for the specific purpose of helping issuers to
report false financial information to the public

Beginning in 1997, AIG developed and marketed a so-called "non
traditional" insurance product for the stated purpose of "income statement
smoothing," , enabling a public reporting company to spread the
recognition of known and quantified one-time losses over several future
reporting periods. The key to achieving the desired accounting result was to
create the appearance of "insurance," i.,..e.,., that the "insured" (Brightpoint)
was paying premiums in return for an assumption of risk by AIG, when, in
fact, Brightpoint was merely depositing cash with AIG that AIG refunded to
Brightpoint

In this case, AIG issued such a purported insurance policy to Brightpoint for
the purpose of assisting Brightpoint to conceal $11.9 million in losses that
Brightpoint sustained in 1998. Brightpoint's chief accounting officer
Delaney, and its director of risk management, Harcharik, negotiated the
purported policy with an AIG assistant vice president. Brig htpoint's chief
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financial officer, Bounsali, approved the insurance transaction without
adequately reviewing it. As a result of the transaction, Brightpoint's 1998
financial statements, as reported in the 1998 Form 10-K, overstated
Brightpoint's actual net income before taxes by 61 percent. The
misrepresentation was subsequently republished in a registration statement
filed in September 1999 and in Forms 10-K for 1999 and 2000.

Specifically, the Commission alleged in the civil action that:

D In October 1998, Brightpoint publicly announced that in the fourth
quarter ending December 31, it would recognize a one-time charge,
ranging from $13 million to $18 million, arising out of losses
sustained by one of its divisions in the United Kingdom (UK).
However, by December 1998, the UK losses had mushroomed to
about $29 million, and Brightpoint's corporate controller, defendant
Delaney, and its director of risk management, defendant Harcharik,
devised a scheme to cover-up these additional, unanticipated losses,
rather than disclose them.

• In December 1998, Delaney and Harcharik turned to the Loss
Mitigation Unit (LMU) of National Union Fire Insurance Company of
Pittsburgh, Pa., one of defendant AIG's principal general insurance
company subsidiaries. LMU offered "insurance" products specifically
designed to "smooth" the financial statement impact of losses
sustained by AIG clients. Brightpoint and AIG negotiated the terms of
a $15 million "retroactive" insurance policy that covered all of the
extra UK losses. The parties agreed to combine this "retroactive
coverage" with prospective fidelity coverage (together, the Policy) in
an effort to avoid scrutiny from Brightpoint's Auditors (the Auditors).
The "cost" of the $15 million "retroactive coverage" to Brightpoint
was about $15 million, which Brightpoint was to pay in monthly
"premiums" over the prospective three-year term of the policy. The
Policy, finalized in January 1999, enabled Brightpoint to record in
1998 an insurance receivable of $11.9 million, which Brightpoint
netted against the total UK losses of about $29 million, bringing the
net loss to within the previously disclosed $13 million to $18 million
range.

• In fact, the "retroactive coverage" should not have been accounted
for as insurance. It was merely a "round-trip" of cash - a mechanism
for Brightpoint to deposit money with AIG, in the form of monthly
"premiums," which AIG was then to refund to Brightpoint as
purported "insurance claim payments." In drafting the Policy, Delaney
and Harcharik took pains to ensure that the "retroactive coverage"
raised no "red flags" for the Auditors: They created a blended fidelity
coverage and retroactive policy that was designed to look like
traditional, ron-retroactive indemnity insurance and they gave the
policy an effective date of August 1998.

• In October 2001, following an inquiry by the Commission's staff, the
Auditors began looking more closely at the Policy and determined that
it was not traditional insurance. Although the Auditors questioned
whether the policy was insurance at all, they decided at the very least
that the policy provided retroactive coverage and, therefore, that all
premium expense associated with it should have been recorded in
1998. On November 13, 2001, Brightpoint announced a restatement,
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which treated the Policy as real, but retroactive, insurance (the First
Restatement). The First Restatement expensed time full policy
"premium" in the fourth quarter of 1998, amounting to $15.3 million.

• On January 31, 2002, Brightpoint announced that it would further
restate its financial statements to reflect that the "premiums" for the
"retroactive coverage" under the Policy were only deposits with AIG.
This second restatement came about when the Auditors learned that,
one day before Brightpoint announced the First Restatement, it had
"cancelled" the "retroactive coverage" and obtained from AIG a
refund in the full amount of premiums Brightpoint had paid over and
above the "insurance claim payments" made to it by AIG under the
"retroactive coverage." The cancellation transaction left no doubt that
the "retroactive coverage" was not insurance.

Based on the facts alleged, in the civil action the Commission charged :

• Brightpoint with securities fraud in violation of Section 17(a) of the
Securities Act of 1933 (Securities Act) and Section 10(b) and Rule
10b-5 of the Securities Exchange Act of 1934 (Exchange Act) and
with violating the reporting, books-and-records, and internal controls
provisions of Exchange Act Sections 13(a) and 13(b)(2) and
Exchange Act Rules 12b-20, l3a-1 and 13b2-1.

• AIG with securities fraud in violation of Section 10(b) of the Exchange
Act and Rules 10b-5 and aiding and abetting violations of Exchange
Act Rule 13b2-2 for making materially false statements to the
Auditors.

Delaney with securities fraud in violation of Section 17(a) of the
Securities Act and Section 10(b) and Rule 10b-5 of the Exchange Act,
with violating the reporting, books-and-records, and internal controls
provisions of Exchange Act Section 13(b)(5) and Exchange Act Rule
13b2-1 and with violating Exchange Act Rule 13b2-2 for making
materially false statements to the Auditors, Delaney was also alleged
to be liable as a control person of Brightpoint, pursuant to Section 20
(a) of the Exchange Act, for Brightpoint's books-and-records
violations under Exchange Act Section 13(a) and Exchange Act Rules
12b-20 and 13a-1.

• Harcharik with securities fraud in violation of Section 10(b) of the
Exchange Act and Rules 10b-5 and with aiding and abetting violations
of Exchange Act Section 13(b)(5) (internal controls and books~and-
records provision) and Exchange Act Rules 13b2~1 (books-arid-
records provision) and 13b2-2 (making materially false statements to
the Auditors).

• Bounsaii with violating the books-and-records provisions of Rule
13b2-1 of the Exchange Act.

Without admitting or denying the allegations in the Commission's
complaint, all of the defendants except Harcharik have agreed to settle the
Commission's charges. In connection with the settlements, AIG agreed to
pay a civil penalty of $10 million, Brightpoint agreed to pay a civil penalty
of $450,000, Delaney agreed to pay a civil penalty of $100,000 and
consented to the entry of a Final Judgment that permanently enjoins him
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from future violations of the federal securities laws and permanently bars
him from serving as an officer or director of any public company, and
Bounsall agreed to pay a civil penalty of $45,000.

With regard to Harcharik, the Commission's complaint seeks the entry of a
final judgment permanently enjoining him from future violations of the
federal securities laws and ordering him to pay civil penalties.

Without admitting or denying the facts set forth in their respective
administrative orders, AIG, Brightpoint and Bounsall also consented to the
issuance of separate cease-and-desist orders. Specifically, AIG and
Brightpoint consented to the issuance of separate orders (i) finding that
each violated the anti fraud provisions of the Exchange Act and, in the case
of Brightpoint, the anti fraud provisions of the Securities Act and the
reporting provisions of the Exchange Act, and (ii) directing that AIG and
Brightpoint, respectively, cease and desist from further violating those
provisions. In addition, AIG consented to pay $100,000 in disgorgement
and to retain an independent consultant to make recommendations to
ensure that AIG's insurance products will not be used in the future to
violate the securities laws. Bounsall consented to the issuance of a separate
order (i) finding that he was a cause of Brightpoint's violation of the books-
and-records provisions of Rule 13b2-1 of the Exchange Act and (ii) directing
him to cease and desist from further violating that provision.

Brightpoint is a Delaware corporation headquartered in Plainfield, Indiana
that provides outsourced services such as distribution, fulfillment,
customized packaging, prepaid and e-business solutions, and inventory
management in the wireless telecommunications and data industry. AIG is
a Delaware corporation with its principal corporate offices located in New
York, New York and is a holding company that, through its subsidiaries, is
engaged in a broad range of insurance and insurance-related activities in
the United States and abroad.
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